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Rawlinson VErSUS Stone. In Error. B. R. F 


1 fem was an action upon the caſe, brought in the C. B. A promiſſory 
againſt Rawlinſon by Stone, upon a promiſſory note, pay- —_— 
able to A. B. or order, and indorſed by the adminiſtratrix of his order, 
A. B.; Rawlinſon the defendant below demurred ſpecially may be in- 
to the declaration, and ſhewed for cauſes of demurrer ; 1/t, That — 
Stone, in his declaration, had not made a profert in curiam of by his admi- 
the letters of adminiſtration ; and 2d!ly, "That it did not appear niſtratrin; 
by whom adminiſtration was — ; a third objection was 2 
taken at the bar of the C. B. diz. That an executor or admini- plaintiff, 
ſtrator cannot by indorſement negotiate or aſſign over a pro- need not 


miſſory note by the cuſtom of merchants, ſo as to give the in- fore * 

dorſee an action thereupon in his on name. riam of the 
letters of ad- 
miniſtration, 


This caſe was argued in C. B. three times; the laſt time, in res 
Hilary term 18 Geo. 2. by Serjeant Prime for the plaintiff there 157, 164. 
[Stone], and Serjeant Birch for the defendant there | Rawlinſon], 2 Stra. 1260, 
when per totam curiam, the two firſt objections were over- wm _— 
raled, becauſe the letters of adminiſtration cannot be ſuppoſed 5 > — 
to be in the cuſtody or power of the plaintiff Stone the indorſee; Rep. K. B. 
and upon the trial of the cauſe, it would be incumbent upon him 387. that the 
to ſhew to the court and the jury, that the perſon who in- fiabte — 
dorſed the note to him was the legal and proper adminiſtrator ally on ſuch 
of A. B.; and the third objection was likewiſe over- ruled, be- indorſement. ] 
cauſe it 1s well known to be the conſtant prattice and uſage 
among merchants for executors and adminiſtrators to indorſe 
and negotiate both promiſſory notes and bills of exchange ; and 
the courts of juſtice will always endeavour to adapt the rules 
of law to the uſage and courle of trade, ad ea que freguentius Maxim. 
accidunt jura adaptantur ; and the courts of Law are war- 
ranted in t/zs, by the words of the ſtatute 3 and 4 Anz. c. 9. 
ſecl. 1. which fays, that promiſſory notes, payable to any perſon 
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or perſons, his, her, or their order, ſhall be aſſignable or in- 
dor{able over in the ſame manner as inland bills of exchange are 
or may be according to the cuſtom of merchants, The court 
ſaid, that the equitable intereſt in the note 1s converted into a 
legal intereſt, and the whole intereſt is veſted in the · admini- 
ſtrator, who before the ſtatute might have aſſigned his equitable 
intereſt, and ſince the ſtatute may now aſſign his legal intereſt. 
Judgment was given for the plaintiff Stone below by the whole 
court of C. B. whereupon Raulinſon brought a writ of error, 
and aſſigned the general errors; and in this term the caſe was 
argued % Sir Thomas Bootle for the plaintiff in error, and by 
r. Ford for the defendant in error. 


Sir Thomas Bootle objected, 1/t, That a promiſſory note =_ 
able to an inteſtate or his order, 1s not aſl nable or indorſable 
over by his adminiſtratrix, ſo as to enable the indorſee to bring 
an action thereupon in his own name, and that it was incumbent 
upon Store the plaintiff below to have alledged and ſhewn (which 
he has not) in his declaration, that by the cuſtom of merchants 
inland bills of exchange are aſſignable and indorſable over by ad- 
miniſtrators or executors ; for that the Statute £4 the g & 4 of 
Queen Ann only makes notes of hand negotiable in the ſame 
manner as inland bills of exchange; and he ſaid, in an action 
upon a bill of exchange, unleſs the plaintiff declares upon a cuſ- 
tom to ſupport the fan according to the common form, the 
action will not be maintainable, and cited 1 Lord Raym. 281. 175 · 


2dly, Sir Thomas Bootle objected, that the plaintiff has not in 
his declaration made a profert in curiam of the letters of admini- 
ſtration, for that perhaps the adminiſtration in this caſe might be 
granted by a pecultar, and if ſo, the right of committing admi- 
niſtration by ſuch peculiar ought to be alledged, and is a matter 
of ſubſtance and traverſable ; for de communi jure, here in Eng- 
land it belongs to the ordinary to grant adminiſtration ; and in 
ſupport of this objection he cited — v. Stevenſon. 6 Mod. 
241, 242, and prayed that the judgment might be reverſed. 


Mr. Ford for the defendant in error. Two objections are 
taken, 1/7, That a note of hand, payable to one or his order, is 
not indor{able by his adminiſtratrix. 2d, That every indorſee of 


ſuch note being a plaintiff, ought to bring the letters of admini- 
ration into court. 


In anſwer to the 1/2 objeftion, it muſt be admitted, that pro- 
— wa —— aſſi — or indor ſable in point — 
ore the tatutę of the 3 4 Q. Ann, but bills of exchange, 
by the law mb cuſtom of merchants, were always indorſable ; 
and by that ſtatute notes of hand were made indorſable in like 
| manner 


* 


MICHAELMAS Tzxm 20 Go. II. 1746. 


manner as bills of exchange, to the intent to encourage trade 
and commerce, which, the preamble of the ſtatute ſays, will be 
much advanced, if ſuch notes ſhall have the ſame effect as in- 
land bills of exchange, and ſhall be negotiated in the like man 
ner: an adminiſtrator of a merchant, having the abſolute pro- 
perty of a note of hand or a bill of exchange may, by the cuſtom 
of merchants indorſe and negotiate the ſame; if he could not, it 
would tend to diſcourage rather than encourage trade and. com- 
merce, contrary to the very purview of the ſtatute ; for ſuppoſe 
a merchant in Holland has a bill, or a note of hand upon a 
merchant in London, muſt his executor or adminiſtrator come 
here into England to ſue ſor it, and ſhall he not be able to in- 
dorſe it over? If this be law, it will go a great way towards ruin- 
ing, inſtead of encouraging trade and commerce. A note of hand, 
payable to A. B. or order, is not ſo affixed to the perſon of A. B. 
individually, that nobody elſe can indorſe or negotiate the ſame 
note ; for it has been determined, that a woman, while ſole, 
having a note of hand payable to herſelf or order, and being poſ- 
ſeſſed thereof marries, ſhe cannot by law indorſe or aſſign it over 
while ſhe is covert; for it is the abſolute ſole property of her 
huſband, and he alone can indorſe it. And as to what was ſaid 
by Sir Thomas Bootle, that the plaintiff below ought to have al- 
ledged and ſhewn in his declaration, that, by the cuſtom of mer. 
chants, bills of exchange are indorſable by adminiftrators or exe- 
cutors, the caſe of Eriſtine v. Murray, 2 Ld. Raym. 1542, is an 
anſwer; for there the court reſolved, that the law took notice of 
the cuſtom of merchants, without ſetting it out ſpecially, and that 
if a bill, as ſet out in a declaration, appeared to be within the 
cuſtom of merchants, it was ſufficient. : 


In anſwer to the 2d objection: To be ſure, he who brings an 
action by a particular authority, muſt ſhew that authority to the 
court ; but with regard to the preſent defendant in error, who 
has no - to the poſſeſſion of the letters of adminiſtration, 
the law will not require him to produce them to the court, be- 
cauſe it is not in his power ſo to do: And in order to ſhew in 
what caſes a perſon in pleading is or is not obliged to ſhew to 
the court a deed or writing, Mr. Ford cited, 5 Rep. 74, 75: 
IWymarke's Caſe. 10 Rep. 94. a. Dofor Læyſield s Caſe 0. 
Car. 209. Gray v. Fielder. Cro. Jac.” 70. Dag & Kent, v. 
Penkevon, and prayed that the judgment might be affirmed. 


Le Chief Juſtice : Suppoſe a plaintiff is afſignee of a leaſe 
aſſigned to him by an adminiſtrator, .1s he obliged to make a 


4 in curiam of the letters of adminiſtration ? I am of opinion 


e 1s not. There hath been no caſe cited, on either fide of the 
queſtion, whether the preſent action is maintainable or not: The 
act of parliament has made promiſſory notes indorſable and aſſign- 
B2 able 
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able in like manner as bills of exchange, generally ; and if the 
plaintiff in error would reſtrain or confine this power of indorſing 
or aſſigning notes to the perſons only to whom ſuch notes are 
payable, it lies upon him to ſhew that this is ſo, by the true 
meaning and conſtruftion of the ſtatute; but t he has not 


done. 


The whole intereſt and property of this promiſſory note was 
in the adminiſtratrix; which note, in its nature, is made aſſign- 
able by act of parliament ; and therefore I ſay again, that it is 
incumbent upon the plaintiff in error to make it out that it is 
not aſſignable in the hands of the adminiſtratrix ; but why it 
ſhould not be aſſignable in the hands of her who hath the whole 
property in it, I cannot tell ; and if inquiry was to be made into 
the uſage among merchants, I believe there would be found 
many inſtances of theſe notes heing aſſigned by adminiſtrators. 


As to the 2d objection, I think it has received a very full an- 
ſwer. In an action brought by an adminiſtrator himſelf, whoſe 

wer to ſue is founded upon the letters of adminiſtration, it muſt 
be alledged in the declaration, that adminiſtration was committed 
to him, and that thoſe who granted it had a right to grant it ; 
but he who claims under an adminiſtrator, has no occaſion to 
make a profert in curiam of the letters of adminiſtration, becauſe 
he has not the ſame in his power or cuſtody. Upon the whole 
I am of opinion that the judgment ought to be affirmed. 


Wright Juſtice, ſpoke to the like eſſect, and was of the ſame 
opinion. 


Deniſon Juſtice, ſpoke to the like effect, and moreover ſaid, 
That as this caſe came before the court upon a demurrer in law, 
the queſtion was, Whether this is not a good indorſcment in 
point of law ? And he was of opinion that it was gooa, and that 
the act of parliament muſt have a liberal 4 it being 
made for the benefit of trade and commerce. 


But Mr. Juſtice Deniſon further ſaid; That if it had appeared 
to the court upon a ſpecial verdict, that there was no ſuch cuſtom 
among merchants, as for adminiſtrators to indorſe or aſſign bills 
of exchange, it would have been a very different &afe from the 
preſent ; but that no ſuch thing appeared, and in truth tha®the 
cuſtom is for adminiſtrators to indorſe and aſſign bills; that he 
previoully had ſome notice of this caſe coming before the 
court, and therefore had inquired touching the uſage among 
merchants, and been well informed that it was the conſtant 
uſage amongſt them, for adminiſtrators to indorſe and aſſign 
over bills of exchange made payabte to their inteſtates or order : 

WS LL That 
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That ſuppoſe a note of hand is made le to r /ole before 
marriage, and ſhe afterwards marries, being poſſeſſed of the note, 


payable to herſelf or order, ſhe, being covert, cannot indorſe A note pay- 
able to a 


and aſſign over the ſame. And to this ſe he cited a caſe of 

Connor — Martin, in C. B. Eaſter, 8 — which he himſelf — „ 
took a note of in that court; it was an action brought by the marries, it 
indorſee of a promiſſory note, payable to Suſan Connor or her p<comes her 
order, and given to her before marriage; which: note, after her property, and 
marriage, and while covert, ſhe indorſed to the plaintiff : The the cannot 
defendant pleaded that Suſan Connor was married at the time of mene 
the making the indorſement : The plaintiff demurred ; and the met, covert. 
queſtion upon argument was, Whether the plaintiff could main. 1 Str. 516. 
tain the 2 upon a note indorſed by a feme covert ? The ſend fee 1 P. 
whole court were of opinion that the feme covert could not afſign "* 255] 
the note, becauſe by act of law it became the ſole right and pro- 

perty of her huſband : This ſhews that it was not an intereſt 

2 to her perſon, becauſe if it had, ſhe might have indorſed 

it. He alſo ſaid, that the 24 objeftion had been fully anſwered; 

and that he was of the ſame opinion with the C. J. and Wright 


Juſtice. 
Foſter Juſtice, of the ſame opinion. 
Judgment affirmed per totam curiam 
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TRINITY TERM. | 
7 Geo. III. 1767. 


Between Theodore Darley, Brother and Heir at Law 
of Vincent Darley deceaſed, Plaintiff ; 
AVD 
Elizabeth Darley, Widow, George Vincent Lang- 
worthy, Garland Langworthy and Eſſex his Wie 
Sarah Marſhall, Widow, Robert Gould and Mary 
his Wife, and John Trehawke, Defendants, 


1 caſe was made for the opinion of the judges of 
the court of Common Pleas, by an order of the court 
of Chancery of the 10th of December 1766; which ſtates, 


A caſe ſent That the plaintiff's brother, Vincent Darley deceaſed, was 
3 ſeiſed in fee of the premiſſes in queſtion; viz. the manor of 
ehancery up- Trewilſiie, the _— of the manor of Relaton Peverell, Battens, 
on the queſ= Adacroft, Bowda, 2 Treſellan, Lanxton, Trewanet, and 
—— N welve Men's Moor, (inter alia) ex parte 
covery ſuffer- materna. 


ed by tenant for life, with remainder to truſtees to preſerve contingent remainders; remainder to 
the ſame tenant for life in fee; is a revocation of his will? 


That Vincent Darley, previous to his marriage with Elizabeth 
Newton widow, by indentures of leaſe and releaſe, dated the 7th 
and 8th days of February 1743, the releaſe being tripartite, and 
made between Vincent Darley of the firſt art, Wal iam Archer 
Eſq. deceaſed, and John Trehawke, of the ſecond part, and the 
ſai Ehzabeth Newton of the third part: The ſaid Vincent Darley 
in conſideration of the marriage, and of zool. paid as a marriage 

| Portion and proviſion of maintenance for the ſaid Elizabeth, in 
caſe ſhe ſurvived him, and in bar of dower ; and in conſideration 
of the yearly income which he would be intitled to have and 
recewe, in right of the ſaid Elizabeth, during their joint lives F | 

q . an 
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and for ſettling the premiſſes in queſtion as therein and herein- 
after is mentioned ; did thereby give, grant and convey, unto the Marriage ſet- 
ſaid William Archer and Fohn rehawhe, and to their heirs for — 1 of 7 
ever, all thoſe meſſuages, lands and premiſſes, called Battens and 4 ed. 
Adacroft, with the appurtenances, lying in Northall, in the pol- 
ſeſſion of the ſaid Vincent Darley deceaſed ; and all thoſe two 
other meſſuages and tenements, with the appurtenances, called 
or known by the name of Lanxton, otherwiſe Langton, in Northilf 
aforeſaid, late in the poſſeſſion of Peter Hurdon butcher, deceaſed; 
and alſo all thoſe two other meſſuages and tenements called by 
the names of Trewithie. and Lewarne, then alſo in the poſſeſſion 
of the ſaid Vincent Darley or his tenants, and the reverſion and 
reverſions, remainder and remainders, rents, duties, and ſervices, 
of all and ſingular the faid premiſſes, and all the eſtate, right, 
title, intereſt, uſe, poſſeſſion, claim and demand whatſoever, of 
him the ſaid Vincent Darley, of, in, and unto the ſaid premiſſes ; 
to hold the ſame with the appurtenances unto the ſaid William 
Archer and Jokn Trehawhke, their heirs and aſſigns for ever; in 
truſt to, and for the uſes, intents and purpoſes, and with and 
under the conditions, powers, limitations and authorities, therein 
and herein-after mentioned, limited, appointed, expreſſed, and 
declared (that is to ſay); to the uſe and behoof of the ſaid 
Vincent Darley, his heirs and aſſigns, until ſuch time as the faid 
intended marriage ſhall take effect, and be duly had and ſo. 
lemnized ; and from and immediately after the folemnization 
thereof, to the uſe and behoof of the ſaid Vincent Darley and 
his aſſigns, for and during the term of his natural life, without 
— na, of or for any manner of waſte, and with full 
ower for him or them to commit waſte ; and afterwards, and 
rom and after the determination of that eſtate, to the uſe and 
behoof of the ſaid William Archer and John Trehawke, and 
their heirs, for and during the natural life of the ſaid Vincent 
Darley, upon truſt, and to the intent to preſerve the contingent 
uſes and eſtates therein limited and appointed, from being 
barred, docked, defeated or deſtroyed, and for that purpoſe to 
make entries and bring actions as often as need ſhall require; 
but nevertheleſs to permit and ſuffer the ſaid Vincent Darley and 
his aſſigns, peaceably and quietly to hold and enjoy all and ſin- 
gular the aforeſaid meſſuages, lands, tenements and premiſſes, 
with the appurtenances; and to have, take, receive and keep, 
the rents, iſſues and profits thereof, during his natural life: 
And from and after the death of the ſaid Vincent Darley, to this 
turther uſe, intent and purpoſe, that it ſhall and may be law- 
ful to and for the ſaid Bliedbeth Newton and her s. im- 
mediately from and after the ſolemnization of the ſaid intended 
marriage, and the death of the ſaid Vincent Darley her in- 
tended huſband, to have, levy, receive and take, for and du- 
ring her natural life, one annuity or yearly — of 
B4 | * 
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filty pounds of lawful money of Great Britain, free and clear of 
—. — all and all manner of rates, taxes, impoſitions, defal- 
cations, deductions or abatements whatſoever, already impoſed 
or to be impoſed upon the ſaid premiſes ; and the ſaid, annuity 
to be paid quarterly, by even and equal portions and payments ; 
the firſt payment thereof to be made on ſuch feaſt as ſhall next 


80 happen after the death of the ſaid Vincent Darley, in lieu and 
fu 


ſatisfaction of dower ; with a clauſe of diſtreſs for an__ 
ment of'the ſaid annuity, and a clauſe of entry in caſe the ſame 
annuity is in arrear for three months, and no diſtreſs to be 
found: And after the death of the ſaid Vincent Darley and Eliaa- 
beth Newton, to the uſe of the ſaid William Archer and Zohn 
Trehawhe, and their executors and adminiſtrators, for the term 
of two hundred years, for younger children's portions : And 
after the determination and expiration of that term, to the uſe 
and behoof of the firſt ſon of the body of the ſaid Vincent Dar- 
ley, on the body of the ſaid Ehzabeth : And afterwards, and for 
default of ſuch iſſue, to the uſe and behoof of the ſecond, and 
all and every other ſon and ſons of the body of the ſaid Vincent 
Darley, on the body of the ſaid El:zabeth lawfully to be be- 
gotten, and the heirs of their bodies, lawfully iſſuing, ſeverally 
and reſpectively, as they ſhall be in priority T birth and ſeniorit 
of age; the eldeſt of ſuch ſon and ſons, and the heirs of his 
2 being always to be preferred, and to take to the ſaid pre- 
miſſes before the younger of ſuch ſon and ſons, and the heirs 
ol his- body: And afterwards, for default of ſuch iſſue, to the 
- and behoof bf the ſaid Vincent Darley, his heirs and aſſigns, 
or ever. 


That the marriage, ſoon after the date and execution of the 
ſad ſettlement, took effect; but there never was any child or 
children of the marriage either male or female. 


Tha _ That Vincent Darley, on the 10th day of Offober 1759, made 
> * his will, and thereby deviſed all his lands, tenements, and here- 
| ditaments, in the counties of Devon and Cornwall, to the defen- 
dant Elizabeth Darley his widow for her life, with remainders 


Over. , 


Leaſe and re- That the ſaid Vincent Darley, afterwards, by indentures of 
__—_ leaſe aud releaſe, dated the 28th and 29th days of September 176g, 
Sept. 1763. made between the ſaid Vincent Darley of the one part, and George 
from Vincent Green 2 of the other part, for the conſideration of ten ſhil- 


— 4 ul lings, did grant, bargain, ſell, releaſe and confirm unto the ſaid 


in fee, to his George Green, his heirs and aſſigns, all that the manor of Tre- 
uſe, in con- withie, lying in Northill, with the rights, members, and appur- 
Kderation — tenances; and alſo, the 2 of the manor of Relaton Peverell, 


Gying it was lying in Northill, and Linkinkam, and all thoſe lands, ns | 
7 an 
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and hereditaments, called or known by the name or names of 
Battens, Adacroft, Bowda, Treſwell, Trefillam, Lanxton, and 
Trewannet, lying in the ſeveral pariſhes of Northill, Linkinkam, 
and Saint Juliot aforeſaid, with the appurtenances; and alſo two 


to make 


Green tenant : 


to the pr&e- 
cipe. 


twelfth parts of Twelve Men's Moor, with the appurtenances lying 
in Northill aforeſaid, together with all houſes, Sc. and the re- 


verſion and reverfions, remainder and remainders, rents and ſer- 
vices of the ſaid premiſes ; and, all the right, title, intereſt, uſe, 
es, claim, and demand whatſoever, of lim the ſaid Vincent 

arley, of, in, and to the ſame manors, lands and premiſes 
with their appurtenances; To HAVE AND TO HOLD, all and 
ſingular the ſaid manors, meſſuages, rents, lands, tenements 
and hereditaments, and all and ſingular other the premiſes, with 
their and every of their appurtenances, thereby granted, releaſed 
and confirmed, or mentioned or intended fo to be, unto the ſaid 
George Green, his heirs and aſſigns for ever, to the only uſe and 
hehoof of the ſaid George Green, has heirs and aſſigns for ever- 
more, to be holden of the high and chief lord and lords of the 
fee and fees of the ſaid premiſes, by the rents, ſuits and ſer- 


vices thereof, (if any) antiently due and of right accuſtomed to 


be paid for the ſame. 


There are the like deeds of leaſe and releaſe from Chriſtian 
Coad to the ſaid George Green, of lands in Saint Tves, which are 
likewiſe comprized in the recovery herein- after mentioned. 


That by indenture tripartite, dated the firſt * of November 1 Nov. 1763. 


1763, between the ſaid Vincent Darley, Chrijlian Coad, and John 
Coad of the firſt part, the ſaid George Green ol the ſecond part, 
and Edmund Turner of the third part, after reciting the 5 þ in- 
dentures of leaſe and releaſe of the 28 & 29 of September 176g, 
from the ſaid Vincent Darley to the ſaid George Green; and le. 
wiſe the ſaid indentures of leaſe and releaſe from the ſaid Chriſtian 
Coad to the ſaid George Green; and that the ſaid ſeveral inden- 
tures of leaſe and releaſe were ſo made to the ſaid George Green, 
and his heirs, to the uſe, intent aud purpoſe, that he the ſaid 


Indenture re- 
citing the 
above leaſe 
and releaſe, 


and that the 


intent was to 


make Green 
tenant to the 
præcipe, and 
for ſuffering 
a recovery 
and leading 


George Green mght become perfed tenant of the freehold of the ſaid the ule? 


manor, meſſuages, lands, tenements, and premiſes, with the ap- 
purtenances, and ſhould and might ſtand ſeiſed thereof until a 
good and perfect common recovery with double vouchers over 
might be duly had, ſuffered and executed, of the ſaid lands and 
premiſes, according to the uſual courſe of common recoveries, 
for the aſſurance of lands and tenements, in ſuch caſes uſed and 
accuſtomed, it is witneſſed and agreed, by all the parties and 
their heirs, in manner following; that the ſaid Vincent Darl, 

and 7ohn Coad, ſhall and will, before the end of Mickaelmas 
term then next coming, permit and ſuffer the ſaid Edmund Tur- 
ner to ſue forth, and — — againſt the ſaid George Green, one 
writ of entry, ſur diſſeiſin in le poſt, returnable before his ma- 


3 jelty's 


. 
* 
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jeſty's juſticesof the Common Pleas at Weſtminſter, thereby demand- 
ing againſt the ſaid George Green, the ſaid manor, meſſuages, lands, 
tenements, hereditaments, and premiſes therein- before mentioned, 
by ſuch name and names, number of acres, quantities, qualities, 
of land, and other certainties and deſcriptions in the ſaid writ to be 
contained, and in ſuch manner and form as by the counſel of the 
ſaid Edmund Turner ſhall be adviſed or required: Unto, and upon 
which writ of entry, ſo to be ſued forth and proſecuted, the ſaid 
George Green ſhall appear gratis in his proper perſon, or by his 
lawful attorney or attornies, and ſhall vonch to warranty the ſaid 
Vincent Darley and ohn Coad, who ſhall likewiſe appear in their 
proper perſons, or by their attorney or attornies, and enter into 
warranty, and afterwards vouch to warranty the common vouchee 
who ſhall likewiſe appear and imparl, and afterwards make de- 
fault and depart in contempt of the court, ſo that judgment may 
be thereupon had and given for the ſaid Edmund Turner to re- 
cover the ſaid manors, meſſuages, lands, tenements, heredita- 
ments and premiſes, againſt the ſaid George Green; and for the 
ſaid George Green to recover in value againſt the faid Vincent Dar- 
ley and Fohn Coad ; and for the ſaid Vincent Darley and ohn Coad 
to recover in value againſt the common vouchee; tothe end one 
good and perfect common recovery, with double voucher, may 
be thereupon had, ſuffered, pertetted and executed, 3 
to the uſual courſe of common recoveries, for the affurance o 
lands and tenements, in ſuch caſe uſed and accuſtomed ; and the 
ſame recovery ſhall alſo be executed by writ of kabere facias ſeiſi- 
nam, accordingly : And that it was thereby covenanted and 
agreed, by all the parties and their heirs, that the ſaid recovery, 
ſo, or in any other manner to be had and ſuffered, of the ſaid 
manors, meſſuages, lands, tenements, hereditaments, and pre- 
miſes, with the appurtenances therein before-mentioned, ſhould 
be and enure, and ſhould be deemed, conſtrued and taken, and 
is thereby meant and intended, and thereby declared to be and 
enure ; and the faid Edmund Turner and his heirs, from and im- 
mediately after the ſuffering and perfecting the ſame, ſhall ſtand 
and be ſeiſed of all and 2 the ſaid manors, meſſuages, 
lands, tenements, hereditaments and premiſes, and every part 
and parcel thereof, with their and every of their appurtenances, 
to and for the ſeveral uſes, intents and purpoſes, therein and 
herein-after mentioned, expreſſed and declared, of and concern- 
ing the ſame; and to and for no other uſe, intent or purpoſe, 
whatſoever; (that is to ſay), As for and concerning all and 
ſingular the ſaid manors, meſſuages, lands, tenements, heredi- 
taments, two twelfth parts of Twelve Men's Moor, and all other 
the premiſes, with their and every of their rivileges, commons, 
and appurtenances, thereunto reſyeltivel belonging: ſituate, ly- 
ing and being, in the pariſhes of Northill, Linkinham, and Saint 
yn and county of Cornwall aforeſaid ; to the only uſe and 
choot of the ſaid Vincent Darley, his hèirs and aſſigns for ever; 
and 
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and to and for no other uſe, behoof, intent or pu ſe, whatſo- 


ever. And as for and concerning all and ſingular the ſaid manor 
called Charlton, and other the premiſes,” with the appurtenances, 
lying in the er of Saint Ives, and county aforeſaid, to the 
only uſe and behoof of the ſaid Fohn Coad, his heirs and aſſigns 
for ever; and to no other uſe, intent and-purpoſe, whatſoever. 

That in Michaelmas term 1763, a recovery was ſuffered in his 
majeſty's court of Common Pleas, accordingly ; wherein the ſaid 
Edmund Turner was demandant, the ſaid George Green tenant, 
and the ſaid Vincent Darley and John Coad vouchees, who 
vouched the common vouchee, againſt whom judgment was had 
in the uſual form. ; 


That thetruſtees to preſerve contingent remainders, never made 
any entry to avoid this recovery in the teſtator's lite time, 


That the teſtator, Vincent Darley, died on the 8th day of 
February 1764, without republishing his will, 


That the tenements called Battens, Adacroft, and two Lanx- 
tons, are comprized in the ſettlement and recovery ; And, 


That the manor of Trewithie, the moiety of the manor of 
Rellaton, Peverell, Bouda, Treſwell, Trefillam, Trewannet, and 
two twelfth parts in Twelve Men's Moor, are comprized in the 
ſaid recovery, and are not comprized in the ſettlement of the 


7th and 8th of February 1749. 


And that Trewithie tenement and Lewarne tenement are com- 
prized in the ſaid ſettlement, and not, by any particular names, 
in the recovery or deed, to lead the uſes thereof there. 


The queſtion is Whether the deeds executed and the reco- 
very ſuffered by the ſaid Vincent Darley, under the circumſtances 
of this caſe, is a revocation of his will ? 


This caſe was argued twice at the bar; the firſt time, in 
Eajter term laſt, by — Mares for the plaintiff, (the heir at 
law), and Serjeant Leigſ for the defendants; and in this preſent 
term, by Serjeant Burland for the plaintiff, and Serjeant Glynn 
for the defendants. | 


It was argued by the counſel for the plaintiff, that the deeds 
executed and the recovery ſuffered by — Darley, was a 
revocation of his will; that it is an eſtabliſhed principle, and 
well known, that if a man be ſeiſed of lands in fee, and maketh 


Caſes cited 
by the coun- 
ſel for the 
plaintiff, 
Parliament 


his will thereof, and afterwards maketh a feoffment or other con- CA. 154. x 


Roll. Abr. 


veyance thereof in fee? and takes back a new eſtate in fee, this 614. O. fl. 2, 
g 18 3747 5» 
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is a revocation of his will; and that wherever a man puts the 
whole intereſt of his lands out of himſelf, by any conveyance 
whatſoever, after making his will, it will amount to a revocation 
thereof, although he take the very ſame eſtate (which he had 
before) back again the very next day. | 


That it cannot be denied, but muſt be admitted to be certain 
beyond a doubt, that if Vincent Darley had been ſeiſed in fee in 
poſſeſſion of the lands in queſtion when he made his will, and had 
afterwards ſuffered a recovery to the uſe of himſelf in fee, this 
would have amounted to a revocation of his will ; or if the re- 
covery had been declared to be to ſuch uſes as he ſhould direct or 
appoint, and for default of ſuch direction or appointment, to the 
uſe of himſelf in fee, that this would alſo have amounted to a 
revocation: and it is equally certain likewiſe, that if a man ſeiſed 
in fee deviſes lands, and — conveys the ſame away by 
any legal conveyance whatſoever, and takes back again a new 
eſlate, this would be a revocation of the deviſe : and there are 
caſes which go further; for it was ſaid by Lord Hardwicke, in 
the caſe of Parſons v. Freeman, g Atkins 741. 1 Wilſon g10. S. C. 
that if a man ſeiſed in fee deviſes, and afterwards levies a fine to 
his own uſe in fee, this has always been held a revocation al- 
though the teſtator is in of the old uſe; the reaſon is, [as he ſaid] 
that courts of juſtice, in favour of the heir at law, will preſume 
the teſtator had ſome intention to alter or revoke his will in fa- 
vour of the heir, by ſuch an act done after the will. | 


That in the preſent caſe, when Vincent Darley made his will, 
and after ſuffered the recovery, he was tenant for life in poſ- 
ſeſſion with remainder in truſt to preſerve contingent remainders, 
Sc. Sc. with remainder over to bimſelf in fee; and by ſufferin 
the recovery, he did thereby pull the whole intereſt in the lan 
into bimſell. and got one intire fee; a total new eſtate in fee, 
which could not be defeated, but by the entry of the truſtees to 
preſerve contingent remainders; his former eſtate for life, with 
contingent remainders, &c. and remainder over in fee, were all 
gone, until the truſtees ſhould enter for the forfeiture, which 
they never did; ſo that Vincent Darley died ſeiſed of an eſtate in 
fee, in poſſeſſion of the lands comprized in the ſettlement; bein 
a different eſtate from that which he had when he made his will. 
But whether it was the ſame or a different eſtate, the counſel for 
the plaintiff concluded, that the will was reyoked by the deeds 
and recovery. . 


The counſel for the defendants argued, that the deeds and re- 
covery did not amount to a revocation, the ſame being executed 
and ſuffered by Vincent Darley, without any intention appearing 
upon the ſtate of this caſe, to alter or revoke his will. Th 

. ſaid, 
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ſaid, that a recovery by tenant for life, remainder to truſtees, Se. 
was a nullity, an innocent recovery, and in this caſe nugatory; 
that Vincent Darley's eſtate for life was not deviſeable; that all he 
could deviſe was his reverſion or remainder in fee; that he could 
not ſuffer a recovery of his remainder or reverſion in fee; that 
the recovery only operated upon his life-eſtate, which amounts 
to nothing. | 
Wilmot, Chief Juſtice. There are a great many determinations 
touching the revocation of wills, and very nice artificial diſtinc- 
tions are made in favour of heirs at law. It ſeems to be clear, 
from the lateſt determinations upon this ſubjeR, that if a man be 
ſeiſed in fee, makes his w:ll and deviſes, and afterwards cn 
by recovery, fine, feoffment, releaſe, &c. and takes back the 
ſame, or a different eſtate, it ſhall amount to a revocation ; the 
reaſan is, that it muſt be preſumed he intended to alter his will: 
But we muſt conſider whether the right of the truſtees (to pre- 
ſerve, &c. / in the preſent caſe to enter, will not preſerve the con- 
tingent remainders, although the truſtees did not enter in the life 
of Vincent Darley. We will conſider, and give our opinion to the 
court of Chancery,—After ſome time taken to conſider, the court 
2 their opinion, that the deeds executed, and the recovery ſuf- 
ered by Vincent Darley, are a revocation of his will; but did not 
deliver their opinion, or give any reaſons tothe bar in communtbanco. 


13 
N. B. By an 
extract from 
the will on the 
proceedings in 
Chancery, it 
appears that 2 
me ſſuage, 
called Bonds 
Wal's, (7 Pra, 
Caf. in Parl. 
177, [3 Pail, 
Caſ. Svo. p. 
359]) lying 
contiguous to 
Battens, held 
for a long 
term of yearsg 
was to be 
aſſigned in 
truſt for the 
remainder of 
the term to 
the poſleflor 
of Batten: 3 
and alſo a 
clauſe, That 
teſtator's wife 
ſhould have, 
during her 
lite, the 
rents, iſſues, 


and profits of all teſtator's chattel eſtates, if ſhe ſhould chuſe to re ſide at Battens aforeſaid ; and ſhe was 
alſo to have the uſe of all the houſhold goo ls, plate, and furniture, at Battens, and the ſtock on the 
premiſes, both quick and dead: Upon the further hearing of this cauſe in Chancery, Lord Chancellor Cam- 
den was pleaſed to declare, That the teſtator having ſuffered a recovery after the ex-cution of his will, 
the ſame was thereby revoked, which made void, as well the bequeſt of Bonds Walls and of the other 
chattel eſtates, and the uſe of the houſhold goods, plate, and furniture at Batten, with the live and dead 
ſock, as the deviſes of the real eſtates, comprized in the recovery. The Widow Darley petitioned for 
a rehearing of the cauſe, with reſpe& to the whole decree, except as to the real eſtates; whereupon 
the Chancellor affirming his former decree, the ſaid widow appealed from both the decrees to the lords, 
when their lordſhips were pleaſcd to reverſe them in tate, as to the matters complained of, and declared, 
That the widow was intitled to the benefit of the ſaid bequeſts, diſcharged from the condition of living 


at Batters, which the common recovery had put out of her power, 


Chilton ver/us Whiffin and Cromwel. C. B. 


HIS was a ſpecial action of treſpaſs upon the caſe, wherein the 
4 declared, that the lelen ts and one William 
Hinkley were copartners in trade and merchandize; that Iinlley 
drew a bill of exchange upon the plaintiff, dated the 18th day of 
March 1766, for 65/. payable to one Robert Clay, or his order, 
fiſty- five days after date; and in conſideration that the plaintiff 
would accept the ſaid bill, the defendants undertook and pro- 
miſed to find money to pay the bill, take it up, and to ſave the 
plaintiff harmleſs and indemniſied, by reaſon of his acceptance 
thereof ; that he accepted the bill, which became due the 16th 
of May 1766, and was indorſed by Robert Clay to Heathfield and 
Smith, who on the 15tHf of September 1766, ſued out proceſs 
from B. R. and cauſed plaintift to be arreſted, and held to bail 
for the ſaid 6;/. that on the 24th of November 1766, he put in 
bail to Mat action, and in January 1767, was ſurrendered to 


\ the 


In conſi ler- 
ation th it 
plaintiff 
would accept 
a bill of ex- 
change drawn 
on him by de- 
fendants, 
they promiſed 
to indemnify 
him ; after- 
wards the de- 
fendants be- 
came bank- 
rupts, and af 
terwards the 
plaintiff way 
ſu-d upon the 
bill, ard 
charged in 


execution, Reſol ved, the plaintiff could not come in as a creditor, under the commun. 
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the marſhal of the marſhalſea, was charged in execution for the 
debt of 63“. and coſts, and hath remained in priſon there ever 
ſince: There is another count like this, * a note payable 
the 4th of Auguſt 1766, which came to the hands of Cartwright 
and Smith, by indorſements, who arreſted the plaintiff thereon, 
held him to bail; he put in bail to that action, was ſurrendered, 
and charged in execution, and is ſtill in priſon; there are other 
counts in the declaration: And that defendants, _—— 
their promiſes, have not indemnified the plaintiff, to his damage, 
Sc. The defendants pleaded the general iſſue, that = made 
no ſuch promiſes; and, 2dly, That on the 16th day of A gut 
1766, the defendants became bankrupts, and that the plaintiff's 
cauſe of action accrued before they became bankrupts, and that 
the defendants obtained their certificate on the day of 
1767 ; upon which iſſues were joined. Upon the trial it was 
proved, that the defendants promiſed and undertook to indemnify 
plaintiff, from all cofls and damages he might be put unto, by 
reaſon of his accepting the ſaid bill, and note for payment, and 
that the defendants would find money to pay, and take up the 
ſame ; that both the bill and note became due and payable before 
the defendants became bankrupts ; that afterwards they became 


| bankiupts, and Heathfield and Smith proved their debts, under 


Ld. Ch. Juſt. 
Wilmot. 


ment, and charged the var execution in the Kin 3 
The jury gave a verditt for the plaintiff upon the ſaid two firſt 
counts, and g08“. ros. damages, and coſts 4os.; ſubjett to the 
opinion of the court, whether the plaintiff is intitled to recover. 
I did not hear the argument at the bar: This is the ſtate of the caſe, 
and here follows the opinion of the court. 


the commiſſion of bankrupt, and have ſince proceeded to Bach 
ncht. 


Curia. We are all of opinion, that the poſtea muſt be delivered 
to the plaintiff, and he muſt have his judgment: For no debt was 
due or owing, from the defendants to the plaintiff, until he was 
charged in execution, and his body being in priſon upon judgment 


and execution for a certain ſum, we hold to be the very ſame thing. 


as if the plaintiff had paid the debt and coſts, due on account of the 
bill and note; and ken, and not before, the defendants became in- 
debted to the plaintiff ; which being after the defendants became 
bankrupts, the plaintiff could not come in under the commiſſion. 


It was rightly argued at the bar, whether the cauſe of action 
was before the bankruptcy, and whether the plaintiff could have 
come in under the commiſſion as a creditor, to receive this 3081. 
105. and coſts ; if he could, he is barred; if he could not, Je is 
not barred. 


We being all of opinion, that the plaintiff could not come in 
as a creditor, under the commiſſion of bankruptcy, it would be 
abſurd to ſay, that he is barred in this caſe; but the caſe of 
Tully v. Sparkes and May, executors of Donalſen. 2 Stra. 867. 

| and 
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and 2 Ld. Raym. 1546, 1549, 1570. is very clearly applicable to The Bank- 
the preſent — : — — — of ry 8ool. wherein the —_—— 
laintiff declared, that William Donal/on in his life, viz. 6th of not diſcharge 
y 1704, by his bond then dated, obliged himſelf, his heirs, a bond _ 
executors, and adminiſtrators, to the plaintiff Tully, and one — 
Philip Rudſby, whom the plaintiff ſurvived, in Sool. with con. to do an act, 
dition, that if the heirs, executors, or adminiſtrators, of the ſaid upon two 
William, ſhould pay to the ſaid plaintiff Tully and Philip, or the e 
ſurvivor of them, or the executors or adminiſtrators of the 
ſurvivor of them, " within two months after the death of the 
ſaid William, in cale one Martha Latimer ſhould marry the ſaid 
Wilham, and ſhould ha pen to ſurvive him, in truſt for the be- 
nefit and behoof of the ſaid Martha, her executors, adminiſtrators 
or aſſigns, then the obligation ſhould be void, otherwiſe ſhould 
remain in full force; and the plaintiff averred, that after the 
making the ſaid bond, viz. 8th of May 1704, the ſaid Martha 
— the ſaid Milliam Donal/on ; and that after the ſaid mar- 
riage, viz. 17th of May 1727, the ſaid Philip Rudſby died, and the 
plaintiff ſurvived him; and that the ſaid Milliam, the ſame day 
and year, made his u, and the defendants, his executors; and 
afterwards, viz. gd of January, in the ſame year, the ſaid wilt . 
not being revoked, died, and the ſaid Martha ſurvived him, and 
is yet alive: and that after the death of the ſaid William Donal/on, 
22. on the 10th of April 1728, the defendant Sparkes proved 
the ſaid will in due form of law, and that the heir of Wilham 
Donal/on, or the ſaid defendants, or either of them, did not 
nor did any other perſon pay to the plaintiff, the ſaid yoo. 
within two months after the death of the ſaid William. accord- 
ing to the ſaid condition; and that the ſaid 4000. was ſtill due 
to the plaintiff, whereby the ſaid bond became forfeited, unde 
atho accrevit to the plaintiff, to demand of the defendants the 
ſaid 8ool.; but the defendants, though often requelted, have 
not, nor hath either of them, yet paid the ſaid 8ool. Sc. The 
defendant May pleaded, that he never adminiſtered, or proved the 
will; and the plaintiff, as to him, entred a nolle proſegui; the 
other defendant Sparkes prayed oyer of the bond, which was ſet 
out without the condition, and then pleads, that the obligor was 
a trader, and after entering into the bond, committed an act of 
bankruptcy; whereupon the creditors petitioned, had a commiſ- 
ſion, and he was declared a bankrupt, and had his certificate, 
which was confirmed: To this, the plaintiff having inrolled the 
condition of the bond in hæc verba, demurred ; and judgment 
was given by the whole court, on the merits, that the plaintiff's 
debt was not barred by the matter comprized in the plea, and 
was not within the 7 Geo. 1. c. g1. and that the plaintiffs could 
not have come in to prove their debt within that ſtatute ; for that 
the good. in the condition was payable at a day after the bank- 
ruptcy committed, viz. within two months alter the no of 
| Milliam 
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Caf. temp. 
Hard w. Ch. 


262. 
here there 

is an act of 
bankruptcy 
between the 
time of be- 
coming bail 
in error, 
and the af- 
firmance, the 
party is not 
diſcharged 
from his re- 
cognizance. 


See Barnes 


113. 


Where the 
breach of a 
bond of in- 
demnity is 
after a bank · 
ruptcy, the 
bond is not 


diſcharged. 

2 Kel. 239. 
pl. 191. 2 Bar- 
nard. B. R. 
251, 255. 

S. C. & S. P. 
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William Donalſon, the bankrupt; and alſo, upon two contingen- 
cies, viz. if Martha Latimer married him, and ſurvived him. 


And this judgment was afterwards affirmed in the Exchequer 


chamber. 


The court alſo cited the caſe of Hockley v. Merry, 2 Stran. 
1043. as very applicable to the preſent caſe. Merry, the defen- 
dant there, on the gth of May 1734, was bail on a writ of error. 
On the 23d of Ofober 1734, he committed an att of bankruptcy; 
and, after a commiſhon, 4 his certificate. On the 12th. 
of November 1735, the Judgment was affirmed. And in debt 
upon the recognizance of bail, he —— his diſcharge; and 
that the cauſe of action accrued before he became a bankrupt. 
And the Chief Juſtice (Lord Hardwicke), on the trial, held, 
that the defendant was not diſcharged, according to the caſe of 
Tully v. Sparkes (above cited), for this was but a contingent debt, 
for which the plaintiff, Hockley, could not come in under the 
commiſſion ; the ſtatute of 7 Geo. 1. c. g1. only letting thoſe 


where the payment was certain, though future, There was a 


verditt for the plaintiff. 


They alſo cited the caſe of _—_— v. Thompſon, 2 Stra. 1160. 
where the defendant gave a bond of indemnity, and before an 
breach, became a . and being ſued, moved to be diſ- 
charged on common bail: But the court compared it to the caſe 
of Tully v. Sparkes (above cited), and ordered he ſhould give 
ſpecial bail. | 


The caſe of Macarty v. Barrow, 2 Stra. 949. was cited 
for the defendants ; and the Lord Chief Juſtice Wilmot ſaid, 
that it was the only caſe which, at the firſt bluſh, ſeemed to 
claſh with the cafes above cited. Sir John Strange has re- 
ported the caſe to this effect; v2. * The defendant, Barrozw, 
in January 1728, drew bills on Spain, which in March were 
returned proteſted, for non-acceptance; between the drawing 
and return, he became a bankrupt ; and being ſued to execution, 
as the drawer, he moved, on the act 5 Geo. 2. c. go. to be dif- 
charged.” Strange, contra, inſiſted, that this cauſe of action 
aroſe upon the. non-acceptance and proteſt, which are both ne- 
ceflary to be averred, in order to maintain the action; and the 
charges thereof are to be recovered. Sed per curiam, the princi- 
pal is the drawing the bills, and therefore he muſt be diſcharged. 
1 tamen, ſays the report). The Chief Juſtice (Wilmot) 
aid, he had looked into bis own note of this caſe, taken by 
himſelf at the bar, in Faſter term, 6 Geo. 2. and that he, and 
other gentlemen his cotemporaries at the bar, uſed to confer and 
compare their notes together; and that therefore his note of 
this caſe was probably more accurate and full than Sir on 
Strange's 
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Strange's report of it. And that the caſe was thus; viz.“ The 
defendant, Barrow, in December, and until January 1728, drew 
bills upon merchants at Bilboa in Spain; that after the drawing 
of thele bills, Barrow became a bankrupt; and afterwards, in 
February following, the bills were returned unaccepted and pro- 
teſted : Whereupon the defendant was arreſted ; and _—_y ued 
to execution, moved to be diſcharged upon the at. 5 Geo. 2. 
c. 30. Strange inſiſted, that the cauſe of action did not ariſe 
againſt Barrow, until the non-acceptance and proteſt : But it 
was reſolved by the court, that Barrow contracted the debts the 


very inſtant when he drew the bills,, which was before the act of 


bankruptcy ; and that the non-acceptance or proteſt did not raiſe 
any debt, but was only notice to the party who held the bills, 
that the drawee would not pay the ſame; and was as much as to 
ſay, 1 will not pay the bills, and _ may go back to the 
* drawer, and he muſt pay you.“ The court held the debts to 
be debita in prof ſoluenda in futuro by the drawer; and the 
Chief Juſtice Milmot ſaid, that the Hat. 7 Geo. 1. c. g1+ extends 


to all ſecurities _—_ on good conſideration ; that the drawer of 


a bill of exchange, inſtantly upon his drawing the bill, con- 
tracts a debt; and a — is nothing but a notice that the 


dirawee will not pay it. 


Upon the whole; no debt can be barred, but what was a 
debt contracted with certainty before the act of bankruptcy. 
Did the defendauts owe to the plaintiff Chilton, go8l. 105. and 
coſts, before he rendered his body in ſatis faction thereof? (which 
we take to be the ſame thing as 1t he had actually paid the debt 
and coſts). They certainly did not. They had promiſed to 
pay the money, to furniſh the money to take up the bill and 
note, and to fave the plaintiff, Chi/ton, harmleſs; they broke 
their promiſe, Chilton was terrified and arreſted. Here is an 
injury to a certain degree, but no debt owing by the defendants 
to Chilton, before his body was in execution , = the certain ſum. 
How could the goon Chilton, at the time of the commiſſion 
of bankruptcy iſſued, have ſworn to a debt, before he had ad- 
vanced a ſhilling for the defendants? He certainly could not: 
But now his body being in execution, he has thereby paid the 
debt. So the poſtea muſt be delivered to the plana and he 
muſt have judgment. Per totam curiam. 
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Treſpaſs for 
getting plain- 
tiff 's daugh- 
ter with 
child per 
guod ſervitium 


Damages $o/, 
not exceſſive, 
and a new 
trial was re- 


fuſed. [See 
Edmondſon v. 


Macbell, 

2 Term Rep. 
X. B. 4. and 
ſee Id. p. 166, 
that the court 


ins ſuch ac- 


tions will not 
readily grant 
a new trial on 
the ground of 
exceihve 


damages. ] 
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RESPASS againſt the defendant, that he with force and 

arms made an aſſault upon A. B. daughter and ſervant 
of the plaintiff, and got her with child, whereby he loſt the 
benefit of her ſervice for a certain ſpace of time, and was put 
to great charge and expence in her time of lying- in: The de- 
fendant pleaded not guilty. The cauſe was tried before Mr. 
Juſtice Gould, at the laſt aſſizes; when the jury found a ver- 
dit for the plaintiff, and gave him gol. damages. 

Serjeant Davy moved for a new trial, and grounded his mo- 
tion upon an afhdavit tending to ſhew, that under the circum- 
ſtances of the caſe appearing at the trial, the damages were ex- 
ceſſive; and allo, t be chlo was given, at the trial, of a 
promiſe of marriage made by the defendant to A. B. which ought 
not to have been permitted, ö 
action upon that promiſe. 


Whereupon Mr. Juſtice Gould made his report to the court; 
and, after ſtating the declaration as above, he ſaid, that A. B. 
the plaintiſſ's daughter was called as a witneſs at the trial, aud 
{wore that the plaintiff was a maltſter, and kept a public houſe 
that ſho was his daughter and ſervant, and was about thirty years 
old; that the defendant was an exciſeman, made his adrreſſes to 
her as à lover, with an intention (as ſhe then thought) to marry 
her; that he was well received on that account by the plaintiff 
her father, and very civilly treated by him and his family, and 
often ſpent the evening with them ; She alſo ſwore, that he 
promiſed her marriage, and got her with child. The brother 
of A. B. was alſo called, who depoſed that the plaintiff 
was wholly deprived of A. B.'s ſervice and aſſiſtance in his 
buſinels, and paid ſome money on account of her lying-in. 
The counſel for the defendant, at the trial, objected to the evi- 
denge-given, as to the promiſe of marriage; upon which A. B. 

| offered 


ecauſe ſhe may have another fort of 
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offered to give the defendant a releaſe as to that promiſe; but 
the counſel for the defendant refuſed to accept thereof. Upon 
ſumming up the evidence to the jury, the Judge {Gould} was 
pleaſed to * that he told them over and over in that, in 
giving damages in this action, they muſt not conſider the injury 
done to A. B as to the promiſe of marriage, but muſt leave that 
matter quite out of the queſtion, becaule A. B. might have her 
action for breach of that promiſe ; that he thought the plaintiff, 
A. B.'s father, was by nature bound to take care of her while ſhe 
laid in, and that they ſhould conſider his expences on that ac- 


count, as well as his loſs of his daughter's ſervice. Whereupon 


the jury gave gol. damages, with which the judge ſaid he was 
not at all diſſatisfied; and that he thought, it the jury had then 
conſidered the promiſe of marriage, they would have given ſax 
times as much damages. 


Lord Chief Juſtice Wilmot. Actions of this ſort are brought 


for example's ſake; and although the plaintiff's loſs in this caſe 
may-not really amount to the value of twenty ſhillings, yet the 
Jury have done right in giving liberal damages; and it A. B. 

rings another action againſt defendant for the breach of pro- 


miſe of marriage, ſo much the better ; he ought to be puniſhed 


twice, A. B. being of the age of Jo, is nothing to mitigate . 
u 


damages, or leſſen the defendant's fault, and we will pay no re- 
gard to any affidavit read to us, Brother Gould being ſatisfied 
with the verdift; if much greater damages had been given, we 
ſhould not have been diſſatisfied therewith ; the plaintiff having 
received this inſult in his own houſe; where he had. civilly re- 
ceived the defendant, and permitted him to make his addreſſes 
to his daughter. | 


Clive Juſtice. If the jury had given 100/, damages, I ſhould 
not have thought them too much. 


Bathurſt Juſtice. To be ſure, the giving the promiſe of 
marriage in evidence at the trial of this cauſe, was very improper ; 
but as the jury were cautioned not to take notice of it, I am in- 


clined to think they did not; for it they had, I think they | 


would have given more than gol. in damages. In actions of this 
nature, and of aſſaults, the circumſtances of time and place, 
when and where the inſult is given, require different damages ; 
as it is a greater inſult to be . upon the Royal Exchange, 
than in a private room. I am of the ſame opinion with my 


Lord Chief Juſtice and my brothers. 


had judgment fer totam curiam. 
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— 


Dye verſus Leatherdale and Simpſon. C. B. 


Declaration Norfolk, SFOHN Leatherdale, late of, &c. and Cornelius Simp- 

— (to wit) 7 /on, late of, &c. were attached to anſwer ohn Dye, 
ing : 

plaintiff's of a plea, wherefore, with force and arms, &c. the 

hog. ſaid 7. L. and C. took a certain hog of the ſaid 7. D. of the 

value of, &c. at Frenze in the county aforeſaid, there found 

and being, and drove and carried away the ſame, and converted 

and diſpoſed thereof to their own uſe, and there did other 

wrongs to the ſaid J. D. to the great damage ot the ſaid 7. D. and 

againſt the peace of our {aid lord the now king, &c. and there- 

upon the ſaid J. D. by Robert Greenacre his attorney complains, 

that the ſaid 7. IL. and C. on the firſt day of September, in the 

our of our Lord 1768, with force and arms, &c. took a certain 

og of the ſaid 7. D. of the value of four pounds, at F. afore- 

ſaid there found and being, and drove and carried away the ſame, 

and converted and diſpoſed thereof to their own uſe [to wit} at 

F. aforeſaid, and then and there did other wrongs to the ſaid 

7. D. to the great damage of the ſaid 7. D. and againſt the 

peace of our ſaid lord the now king, Sc. wherefore the ſaid 

J. D. faith, that he is injured, and hath ſuſtained damage to 

the value of 4/. and.thereupon he brings this ſuit, Oc. 


r{t Plea, not. And the ſaid 7. I. and C. by Henry Browne their attorney, 
guilty z iſſue come and defend the force and injury when, &c. and ſay, that 
thereene they are not guilty of the treſpaſs aforeſaid, above laid to their 
charge, in manner and form as the faid 7. D. hath above thereof 
complained againſt them, and of this they put themſelves upon 


the country, and the faid 7. D. likewiſe. 


2d Plea, that 


defendants And for further plea, as to the taking the ſaid hog, in the 
_ the hog ſaid declaration mentioned, and driving and carrying the ſame 
mage fea away, by the ſaid 7, I. and C. above ſuppoſed- to — been 


fant, and im- 
pounded it. done, 
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done, they the ſaid J. I. and C. by leave of the court here to 
them for this purpoſe granted, according to the form of the 
ſtatute in ſuch caſe made and provided, fay, that the ſaid J. D. 
ought not to have or maintain his aforeſaid action thereof againſt 
them; becauſe they say, that the ſaid C. long before, and at the 
ſaid laſt time, when, Sc. was lawfully poſſeſſed of, and in a cer- 
tain cloſe, called New/on's Lay, lying and being at F. aforeſaid, 
in the county aforeſaid. And becaulc the ſaid hog, at the faid laſt 
time, when, Sc. was in the ſaid cloſe of the ſaid C. eating up 
the wheat then growing there, and there doing damage to the 
ſaid C. He the ſaid C. in his own right, and the ſaid J. I. as 
his ſervant, and by his command, at the ſaid Jaſt time, when, 
Sc. took the ſaid hog, in the ſaid declaration mentioned, ſo be- 
ing, in the ſaid cloſe called V. L. and doing damage tliere as 
aforeſaid, for and in the name of a diſtreſs, and drove the ſame 
away, and impounded the ſame in the common pound there, (to 
wit) at F. aforeſaid and there left the ſame, as it was lawful for 
him to do, for the cauſe aforeſaid; which are the ſame takin 

the ſaid hog, in the ſaid declaration mentioned, and driving — 
carrying the ſame away, whereof the ſaid 7. D. hath above 
complained againſt them, and this _T are ready to verify; 
wherefore the ſaid F. L. and C. pray judgment, if the ſaid 7. D. 
onght to have or maintain his aforeſaid action thereof againſt 


them, c. | 
Vn. Feph/on, 


And as to the plea of the ſaid 7. L. and C. by them laſtly 
above pleaded in bar, as to the taking the ſaid hog, in the ſaid 
declaration mentioned, and driving and carrying away the ſame, 
by the ſaid 7. I. and C. above 4 he the ſaid 7. D. ſays 
that by any thing in that plea above alledged, he ought not to 
be barred from having and maintaining his — action thereof 
againſt them; den the ſaid 7. D. ſays, that after the takin 
and impounding the ſaid hog, in the ſaid declaration 4. 
by the ſaid C. and J. I. in the name of a diſtreſs, in manner 
and form as they have in that behalf above pleaded (that is to 
ſay) on the firſt day of September, in the year of our Lord 1768 
aforeſaid, they the faid C. and F. L. converted and diſpoſed of the 
{aid hog to their own uſe, to wit, at F. aforeſaid, as the ſaid J. D. 
in that behalf by his ſaid declaration above complains againſt 
them; and this the ſaid 7. D. is ready to verify, wherefore 
he ＋ 's judgment and his damages, by occaſion of the ſame 
treſpaſs in this behalf done, as laſt aforcſaid, to be adjudged to 
him, &c, 

| : George Wil/on, 
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Replication 


to the 2d 


plea, that 
after the tak · 
ing and im- 
pounding, 


defendants 
converted the 
hog to theit 


* 


And the ſaid 7. L. and C. as to the ſaid plea of the ſaid 7. D. General de- 


murrer to the 
replication. 


by him above in reply, pleaded to the ſaid plea of the ſaid 7 
3 


* 
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Joinder in 
de murrer. 


Convert ing 
the plaintiff's 
hog to the de- 
fendants' uſe, 
is only ag- 
gravation in 
an aQion of 
treſpaſs for 
taking the 
hog, and is 
not anſwered 
by the gene- 
ral iſſue. 
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L. and C. laſtly above pleaded in bar, as to the taking t'ie ſaid 
hog, in the ſaid declaration mentioned, and driving and carrying 
the ſame away, above ſuppoſed to have been done, ſay, that the 


ſaid replication, and the matters therein contained, are not ſuf- 


ſicient in law for the ſaid 7. D. to have or maintain his ſaid 
action thereof againſt them; to which ſaid replication, in man- 
ner and form as the ſame is above pleaded, the ſaid 7. I. and 
C. are not obliged by the law of the land to anſwer, and this 
the ſaid 7. L. and C. are ready to verify; wherefore, for 
want of a ſufficient replication in this behalf, the ſaid 7. IL. and 
C. as before, pray Ver ng if the ſaid 7. D. ought to have or 
maintain his ſaid action thereof againſt them, Oc. 


And the ſaid 7. D. ſays, that ſince in his ſaid plea, by him 
above, in reply, pleaded to the ſaid plea, of the ſaid J. I. and 
C. laſtly above pleaded in bar, as to the taking the ſaid hog, in 
the ſaid declaration mentioned, and driving and carrying the 
ſame away by the ſaid J. L. and C. above done, he the ſaid J. 
D. hath x Ho er ſufficient matter, in that replication, for him 
to have and maintain his ſaid action thereof againſt them, 
which he the ſaid 4 D. is ready to verify; and which ſaid 
matter the ſaid J. I. and C. have not denied, nor have in an 
manner anſwered the ſame, but have wholly refuſed to admit 
the verification thereof; he the ſaid J. D. as Les rays judg- 
ment, and his damages by occaſion of the ſame 9 in tlus 
behalf done, as laſt aforeſaid, to be adjudged to him, &c. 

George Wilſon. 


It was argued by Serjeant Zephſon, for the defendants, that 
the replication was 1ll, becauſe it diſcloſed no new matter, 
but bes repeated what was before alledged in the declaration ; 
772. that the defendants took the hog, wh converted and diſpoſed 
thereof to their own uſe ; which the defendants had anſwered, by 
pleading not guilty to the whole declaration; whereupon iſſue is 


William Jephſon. 


Joined, upon which iſſue (he inſiſted) the fact might have been 


tried; 72. whether the defendants, after the taking and im- 
pounding the hog, converted the ſame to their own uſe, or not. 


For the plaintiff it was argued by Serjeant Wilſon, 1ſt, that 
this being an action of treſpaſs againſt the defendants, for taking 


the hog, and driving and carrying away the ſame, and not rover, 


for converting and diſpoſing thereof to their own uſe; therefore 
the converſton thereof to their own” uſe, as laid in the declara- 
tion, can only be conſidered as matter of aggravation, and'need 
not be juſtified or anſwered in tre/þa/s; for the converſron is 
totally independent of the taking, and is not a treſpaſs v? 
& arms. | 

2dty, 
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2dly, He ſaid, that the defendants' ſecond plea having fully 
anſwered and juſtified the whole treſpaſs in the declaration, 
which is only the taking, driving and carrying away the hog, 
(the converſeon thereof being only aggravation) it then became. 
neceſſary for the plaintiff to ſhew and alledge, that (notwith- 
ſtanding the taking the hog damage fea/ant, and impounding the 
ſame, were lawful) the defendants afterwards converted and 
diſpoſed thereof to their own uſe, and thereby became treſpaſſers 
ab mitto + And of that opinion were the whole court. He cited, 
Gargrave v. Smith, 1 Salk. 221. Yelv. 96, g7. and Gates v. 
Bayley, 2 Wilſon gig. as caſes ſomethin * to that at the 
bar ; which were all allowed to be good law. And the court 
being about to give judgment for the plaintiff, Serjeant Fephſon 
moved for leave to withdraw lus demurrer, which was granted 


upon payment of colts, 


Goodright of the demiſe of Welch vers Flood. C. B. 
November 7. 


IN Eje&ment, the plaintiff declared of one meſſuage or tene. Ejecment 
ment, and had a verditt ; Serjeant Nares moved that judg- — , 

ment might be arreſted, becauſe an 3 will not lie of a or tencment. 

tenement ; and meſſuage or tenement 18 ſo uncertain, that the ſheriff 

cannot tell of what he ſhall give poſſeſſion ; for a tenement may 

be of an advow/on, houſe or land of any kind: He cited, 2 Stra. 


834. 1 Barnes, 114. 3 Mod. 238. 


Wilmot C. J. To be ſure there are many old caſes where 
zudgments in ejectment have been arreſted for this ſuppoſed. un- 
certainty, but I do not recollett any very modern cafe: There put of a met. 
was a late caſe in B. R. where the declaration was of a meſſuage ſuage and te- 
and tenement, and that court gave leave to ſtrike out the wor — 
and tenement,” and to proceed for the meſ/uage. I think a 3 
meſſuage or tenement, in common parlance, means a mngſſuage; out the words 
and, at this time of day, no mortal _—_— that a tenement = 1 
means any _ but a dwelling houſe, for by long uſe it has ac- Furr v. 
quired that definite ſignification. He/itante curid, a rule was — I 
made to ſhew cauſe why judgment ſhould not be arreſted. — 7979 Ap. 
| Goodtitle v. 
November the 20th, this matter came on again, and was de- Walter, 2 Str. 
bated by counſel on both ſides; when the court ſeemed inclined $34-] 
to get over this objection, if poſſible, and took further time to 
conſider, until the laſt day of the term: But at laſt they thought 
themſelves bound by the caſes cited, and (againſt their inclina- 


tion) arreſted the judgment. 
c 4 Blood 


— Tm. 


— — 7 — _—_— —— — — — FR—_— 


oh 
* * = 
— — - * 


— — 2 
: 2 


Touching 
coſts of ſuit as 
to a perſon 
admitted in 
form Pau- 


2 Stra. 878. 
Barnard. 

B. R. 375. 
8. C. 


2 Stra. 2 , 
5. C. "” 
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Blood verſus Lee. C. B. 


THIS was an action upon the caſe upon aſſumpſit, com- 
menced in the Palace Court for abaut the ſum of. gf. 
which the defendant removed into this court by habeas corpus : 
The cauſe being at iſſue, and the plaintiff not having proceeded 
to trial in due time after iſſue joined, the defendant gave him 
notice of motion for judgment, as in caſe of a nonſuit ; before 
the motion came on, the plaintiff (being a poor man) applied to 
be admitted, and was admitted, to proceed in his ſuit in forme 
wy be Afterwards, . ſhewing cauſe why there ſhould not 

e judgment, as in caſe of a nonſuit, the rule was made abſolute, 
becauſe the plaintiff or his attorney would not undertake to pay 
the coſts of that application to the court ; whereupon judgment 
as in the caſe of a nonſuit, was entered the g1ſt day of May laſt ; 
and the plaintiff being now taken in execution upon that judg- 
ment, Serjeant G/ynn moved that he might be di N out of 
cuſtody ; inſiſting that a pauper was not liable to coſts, in thus 
caſe ; Whereupon the court made a rule to ſhew cauſe, 


At another day, before the defendant came to ſhew cauſe, 
Wilmot C. J. cited, from his own manuſcript notes, the follow- 
ing caſes relating to paupers and coſts ; Winter v. Slow, Mich. 4 
Geo. 2. B. R. was trover by a pauper: At the trial, the plainti 

roved a demand and refuſal at the time of ſerving the writ, which 
— after the commencement of the action, he became non- 
ſuited; and having brought a ſecond action for the ſame thing. 
it was moved that he might pay the coſts of the nonſuit in the 
former action, before he proceeded in the ſecond action; but 
the court refuſed to grant the motion, becauſe they thought the 
plaintiff had not been vexatious.—In Taylor v. Lowe, Trin. 7 
& 8 Geo. 2. B. N. the plaintiff being a pauper, and having given 
five or ſix notices of trial and thereby vexed the "rm, Lua it 
was moved that he might pay coſts of former notices, or be 
reſtrained from proceeding to trial; but while the admiſſion to 
ſue in forms pauperis ſtood they would make no rule about coſts, 
but made a rule to ſhew cauſe why he ſhould not be diſpau- 
pered, which was made abſolute upon an affidavit of ſervice 
thereof, In Oats v. Holiday, Trin. 22 & ag Geo. 2. B. R. it 
was at firſt doubted whether a plaintiff could be admitted in 
Forma pauperis after the commencement of the ſuit; but at 
length it was reſolved that he might be ſo admitted at any time 
of the ſuit ; and the court reſolved, that a perſon ſo admitted 
in forms pauperts pendente lite, ſhall not pay coſts from the be- 


ginning | 
7 


Micnatrmas TzRM 10 Geo. III. 1769. 


ginning of the action: This ſeems to be a caſe in favour of this 
motion to diſcharge the plaintiff out of cuſtody. Quere the 
caſe of Langley v. Blackerby, Hil. 12 Geo. 2. B. R. which was 
a motion to diſpauper the plaintiff, Adjowrnatur, 


Parker, of the demiſe of Edward Walker, Eſq. ver/us 


Conttable. In ejectment of lands in Dorking in 


Surry, 
PER Wilmot C. J. & totam curiam. It has not been doubted 


of late years, (and it was now reſolved in this caſe), that 
half an year's notice to quit poſſeſſion mull be given to a tenant at 


25 


Half an year's 
notice muſt 

be given to a 
tenant at will 


will, before the end of which time an ejectment will not lie to or his execu- 


turn him out of the farm. In a caſe of the demiſe of Tafter 
v. Burr, the ſame point was reſolved by the court of B. R. and 
o Leigh Serjeant, in Eaſter term 6th or 7th Geo. g. the ſame 
aw was held in the caſe of an executor of a tenant at will. In 


tor to quit, or 
ejectment 
does not lie. 
[ Six months* 
notice is not 
ſutficient. 


the caſe at bar, the plaintiff having been nonſuited for want of see 1 Twn 
giving ſuch half year's notice to defendant Conſtable, a tenant at Rep. K. B, 


will, to quit the premiſes, moved to ſet aſide the nonſuit; and, 
on ſhewing cauſe, the rule to ſet aſide nonſuit was diſcharged, 
tor the reaſon above. 


Bally, Clerk, verſus Wells. C. B. 


CON T by the plaintiff, as rector of the pariſh of 
Monkſton in Hampſhire, againſt the defendant; -who 1s the al- 
ſignee of James Whitmarſh, , plaintiff's leſſee of the great and 
. ſma}{ tithes, (the grant and demiſe in the leaſe thereof being to 
ames Wiitmarſh, his executors, adminiſtrators and aſſigns): 
The declaration ſets forth the leaſe, which {inter alia) contains 
a covenant on the part of the leſſee and his afigns, to find ſuffi- 
cient wheat-ſtraw for thatching the tithe-barn and premiſes be- 
longing to the rector; and alſo the — 
And the ſaid James Whitmarſh, for himſelf, his executors, 
** adminiſtrators and aſſigns, doth hereby covenant and agree, 
not to let any of the farmers now occupying the ſeveral eſtates 
* at Monkſton have any part of the tithes aforeſaid, without the 
* conſent of the ſaid George Bally in writing firſt had and ob- 
** tained:”” Whereupon the plaintiff aſſigns * breach in this 
manner; vi. That the defendant, after the 2 came to him 
by aſſignment, did let divers of the — then occupying ſeveral 
eſtates at Monkſton, {to wit one William Cooper, and one Roger 
Hutchins, have part of the tithes in the indenture of leaſe men- 


tioned, 


163.] 


Leſſee of 
tithes cove- 
nants for him 
and his aſſigns 
that he will 
not let any 
of the farmers 
in the pariſh 
have any part 
of the tithes, 
this covenant 


covenant, vz. runs with the 


tithes, and 
binds the aſ- 
ſignee, againſt 
whom this 
action is 
brought for 
breach of co- 
venint. 
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tioned without the plaintiff's conſent ; contrary to the covenant of- 
the 7 ny ames Whitmarlh, the lefſee, and his aſſigns, in that be- 
half made. The defendant pleaded non rnfregit conventionem, 
| and a verdict was found for the plaintiff, 22 | 


| It was moved in arreſt of judgment, * term, ) that an action 
| does not lie againſt the aſſignee upon the covenant whereof the 
| breach is aſſigned, for that is a covenant merely perſonal, 
collateral, —— the leſſee only, and does not at all affect the 
| aſſignee; alſo that tithes are incorporeal, lying in grant; and 
| therefore ſuch a covenant cannot run along with them, as it 
| would with lands which lie in _ After this caſe had been 
f very well argued at the bar by Burland, the King's ſerjeant, for 
| the defendant, and Glynn Serjeant for the plaintiff: The court 
| took time, until this term, to conſider; when judgment for the 
pon was given to the following effett, in the abſence of 


. Juſtice Gould, who heard the argument at the bar. 


. Curia. We are all of opinion (and ſo is our brother Gould) 
that this action may well be ſupported, and that the intention of 
| the parties to the leaſe ſhall have it's due effett, without break- 
| ing through any of the caſes in the books concerning the many 
Fl. diverſities of covenants : The intention of the parties clearly was 
[ to keep the tithes continually in pernancy ; for the covenant is 
N (in effect) that the leſſee and his aſſigns ſhall take them in kind, 
| that they might continue in the ſame ſtate as when the leaſe 

thereof was made; that by temporary compotitions, and unity 
| of poſſeſſion of the land and tithe thereof, modu/es might not be 
G let in, nor the manner of tithing be thereby obliterated ; but 
i | that the exiſtence of taking tithes in kind might be preſerved.— 

The leſſce has alſo covenanted, for himfelf and aſſigns, to find 
{ ſufficient Wheat- ſtraw for thatching the tithe-barn, &c. and al- 
q though ſtraw might be got eiſewhere, yet it is plain the leſſor's 
j eye was upon the tithe of wheat-ſtraw for thatching, although 
q it is not ſo expreſſed in words. 


This being the plain intention of the parties, and the end of 
[ | the two covenants, in equity and juſtice, whereof the aſhgnee had 
U full notice (the equity being molt tranſparent), he ought to take 
the leaſe cum onere; for, gut ſentit commodum, ſentire debet et 
onus : So that it we can poſſibly make law and equity to flow in 
one channel, we will not leave the plaintiff remedileſs here, and 
lend him away to the court of Chancery, Therefore let us ſee 
j whether this equity cannet be got at, in a court of law? and 
whether there is any difference between land and tithe, with re- 
gard to the covenant in this caſe? 


14 * * 
| | Con- 
2 
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Concerning expreſs covenants, and covenants in law; and 
which of them run with the land, and which of them are col- 
lateral and do not run with the land; and where the aſliguee 
thall be bound without naming him, and where net; and where 
he ſhall not be bound, although that he be expreſsly named; 
Spencer's Caſe, 5 Rep. 16. a. 18 a leading caſe; wherem the * 16, 4. 
court came to the following reſolutions, Which {hall be ſhortly >” wag 


ſtated. 


Reſolved, 

1. When the covenant extends to a thing in eſe, parcel of 
the demiſe, the thing to be done by force x the covenant is in 
a manner annexed and appurtenant to the thing demiſed, and 
ſhall run with the land, and ſhall bind the aſſignee, although 
he be not bound by expreſs words; as if the leflee covenant to 
repair the houſes, this is parcel of the contract, and extends to 
the ſupporting of the things demiſed. 


2. It was there reſolved, that if the leſſee hath covenanted for 
himſelt and his aſgns to make a new wall upon part of the 
land demiſed, this ſhall bind the aſſignee, becauſe named, and he 
is to take the benefit of it: So if warranty be made to a man, 
his heirs and aſſigns, the aſlignee ſhall take the benefit thereof, 
and ſhall have a warrantta charte. Fitz. N. B. 195. But al- 
though the covenant be for him and his aſligns, yet it is other- 
wile if the thing to be done be merely collateral to the land, 
and not concerning the thing demiſed in any fort, and the aſ- 
ſignee ſhall not be charged; as if the lefſee covenant for himſelf 
and his aſſigns to build a houſe upon the land of the leſſor 
which is not parcel of the demiſe, or to pay any collateral ſum 
of money to the leſſor, or to a ſtranger, this ſhall not bind the 
aſſignee. \ 


g. It was there reſolved, if a man demiſe a ſtock of cattle or 
goods for any time, and the leſſee covenants for himſelf and his 
aſſigns, at the end of the term, to deliver ſuch cattle and goods, 
or a certain price for them, and the leſſee aſſign the cattle, &c. 
this covenant ſhall not bind the aſig nee: for it is merely a thing 
in athon in the perſonalty, and wants ſuch privity as is between 
the leflor and leſſee of lands, in reſpett of the reverſion. The 
ſame law, if a man demiſe a houſe and lands for years, with a — 
flock of cattle or ſum of money, rendering rent, and the leſſee 
covenants for himſelf, his executors, adminiftrators and aſſigns, 
to deliver the ſtock of cattle or ſum of money at the —— 
the term, yet the 4ſſig nee ſhall not be charged with this co- 
venant; for although the rent reſerved was increaſed in reſpect 
of the ſtock or ſum, yet the rent iſſues out of the land only; 
and therefore as to the ſtock or ſum, the covenant is perſonal, 
and ſhall, bind the covenantor, his executors and admini- 
5 ſirators, 


þ 
| 

1 
' 
' 


— 
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ſtrators, who repreſent him, and not the aſſignee; and becauſe it 
is not certain that the ſtock or ſum will come to the hands of 
the aſſignee, for it may be waſted, or otherwiſe conſumed or 
periſhed, through the leſſee; and therefore the law cannot de- 
termine, at the time of making the leaſe, that ſuch covenant 


ſhall bind the aſſignee. 


4. It was there reſolved, that if a man make a feoffment by 
the word dedi, (which implies a warranty) the aſſignee of the 
feoffee ſhall not vouch ; but if a man makes a leaſe for years, by 
the word conceſſi or demiſe, (which import a covenant), if the 
aſſignee of the leſſee be evicted, he ſhall have a writ of covenant. 


5. It was there reſolved, that tenant by the courteſy, or any 
other who comes in in the poſt, ſhall not vouch, (which 1s inſtead 
of an action), but if a wardſhip be granted by deed to a woman 
who takes a huſband, and the woman dies, the huſband ſhall. 
vouch, by force of this word grant, although he come to it by 
act in law. So if a man demiſe or grant land to a woman for 
_ and the leſſor covenants with the leſſee to repair the 

ouſes during the term, the woman takes'a huſband and dies, 
the huſband ſhall have an action of covenant, as well upon the 
covenant in law, upon theſe words 5 or grant, as upon an 
expreſs covenant. The ſame law is, of tenant by ſtatute mer- 
chant, ſtatute ſtaple or elegit of a term; and he to whom a leaſe 
for years is ſold by force of an execution, ſhall have an action of 
covenant in ſuch caſe, as a thing annexed to the land, although 
he come to the land by a& in law : As, if a man grant to a leſſce 
for term of years, ſo much e/tovers as ſhall be ſufficient to re- 
pair his houſe, or as he ſhall burn in his houſe, or the like, - 
during the term; it is as appurtenant to the land, and ſhall run 
with it as a thing appurtenant to the land, into whatſoever hands 
the ſame ſhall come, 


6. It was there reſolved, that a covenant by the leſſee for 

2 to repair, ſhall bind all others; as well thoſe who come in 

y the act of the party, as by act in law; and if it were other. 
wile, it would be great prejudice to the leſſor, 


7. It was there reſolved, that the aſſignee of an aſſignee, ſhall 
have an action of covenant ; ſo ſhall the executors of the aſſig ner 
of an aſſignee ; ſo ſhall the afſignees of the executors or admimſtra. 
tors of every aſſignee ; for | 500 are all compriſed within this 
word, affignees: For the ſame right which was in the Z/tator or 
znteſtate, ſhall go to his executors or adminiſtrators. 


This caſe of Spencer was thus ſtated by the court, (with ſome 
breviey} to ſhew what the law is, concerning covenants; which 
them are [as it were] inherent, and run with the land, and 
. | which 
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which of them are only collateral, or do not run with the land; 
and where the eſſignee ſhall be bound without naming him, 
and where not ; and where he ſhall be bound although he be 
not expreſsly named, 


There muſt always be a privity between the plaintiff and de- 
fendent to make the — 2 liable to an action of covenant; 
the covenant muſt reſpect tlie thing granted or demiſed; when 
the ching to be done, or omitted to be done, concerns the lands 
or eſtate, that is the medium which creates the privity between 
the plaintiff and defendant., As if leſſee for life, covenants for 
him, his executors, and adminiſtrators, to build a wall within 
his term, and afterwards he aſſigns over his eſtate, the grantee 
of the reverſion ſhall have covenant againſt the afignees, and 
notwithſtanding the covenant wants the word aſſigns, yet every 
aſſignee by accepting the poſſeſſion, hath made himſelf tubjett to 
all covenants concerning the land, but not to collateral covenants; 
and covenants of repairs, and building walls or houſes, are co- 
venants inherent to the land, with which the 0 without 
{pecial words ſhall be charged. Alſo where the leſſor for years 
covenanted in his leaſe, that at the end of the term, he would 
make a new leaſe to the leſſee or his aſſigns, and afterwards 
granted over lis reverſion, and at the end of the term, the leſſee 
brought covenant againſt the grantee of the reverſion, it was 
agreed, by all the juſtices and ſerjeants, that the action did well 
lie, Moore 159. c. goo. For a covenant, which runs, and 
reſts with the land, an attion lies for or againſt the aſſignee at 
the common law, quia tranſit terra cum onere, although the aſ- 
ſignees be not named in the covenant. And covenant lies againſt 
executors in every caſe, although they be not named, unleſs it 
be ſuch a covenant as is to be performed by the perſon of the 
teſtator, which tliey _ executors) cannot perform. Cro. Eliz. 
553+ and fee 1 Ro. Rep. 359, 360. Cro. "ay 221, 


A man being leſſee of two houſes and lands, covenants for 
him and his aſſigns, to repair the houſes; leſſee aſſigns one of 
the houſes, and parcel of the land to J. S.; and the leſſor for not 
repairing the houſe aſſigned to J. S. brought an action of 
covenant againſt J. S., and adjudged that the action lies; for 
this is a covenant which runs with the term aſſigned; and al- 
though he be aſſignee of parcel, yet covenant lies againſt him for 
not repairing the ſaid parcel, and thereupon judgment was given 
tor the plaintiff, V. Jones 245. Pl. g. x 


Covenant againſt the defendant af/;gnee of Dalton, for that up- 
on an indenture of demiſe, Dalton covenanted for himſelf, his 
executors, and adminiſtrators, to leave 15 acres every year for 


paſture aue culturd ; and that he granted his eſtate to the de- 
* fendant, 


U 


— — — —— ——— — — 
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ObjeRion, 


Anſwer, 
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fendant, and that the defendant non mo quindecem acras ad 
paſturam, but ſuch a day and year plowed up all. And upon this 
count it was demurred, becauſe the 4g nee not being named, it 
is not any covenant which ſhall bind the aſſignee, for · it is col- 
lateral. But all the court held, that this covenant is to be per- 
formed by the aſſignee although he be not named; becauſe it 1s 
for the benefit of the eftate, according to the nature of the ſoil ; 
but to do a collateral covenant, as to build de nova, or ſuch like, 
ſhall not bind him unleſs named; wherefore it was judged for 
the plaintiff. Co. Fac. 125, 126. 


We have cited theſe caſes (which are all good law) in order 
to ſhew where af//gnees ſhall, or ſhall not be bound in covenant 
concerning lands; and ſhall now conſider, whether there is any 
difference between lands and t:thes as to this matter. 


Tt is objected, that ie , are incorporeal, and cannot endure 
or ſupport a covenant by the leſſee thereof, for him, and his 
aſſigns, to run with them, ſo as to bind the aftgnee; but if we 
can {trip the mind of the idea of matter, there ſeems to be no 
difference between an inheritance in /ands and an inheritance in 
titles. . 


Tithes is a tenth part of the profits of the /ands; the profits of 
the /and 1s the had itſelf; tithes are tangible and viſible, may 
be put in view in an aſſize; an ejectment lies of them; a frog 
uod reddat lies of a portion of tithes, and they are realized by the 
at. 32 Hen. 8. which need not be mentioned; a warranty may 
be annexed to incorporeal inheritances. See Coke Lit. cap. 


Warranty; they have every property of an inheritance in land, 


except that they lie in grant, and not in livery. See Dier. 8. a. 


It was objeQed, that a rent cannot be reſerved out of any in- 
corporcal inheritance, as of an advowſon, tithes, &c. Co. Lt. 
47. a. But if the leaſe be made of them by deed for years, it 
may be good, by way of contract, to have an action of debt 
againſt the leſſee, but the leſſor cannot diſtrain ; ſo that ſuch rent 
reſerved upon a leaſe of tithes, lying only in privity of contract, 
the aſſignee of the tithes is not chargeable with the rent to the 
plaintiff, and conſequently cannot be chargeable with breach of 
covenant in the preſent caſe. We 


In anſwer to this, 2 Saund. gog, 904. The Dean and Chapter 
of Windſor v. Gover ; Saunders, in his argument (which is an ex- 
ceeding good one), touching a rent reſerved upon a leaſe of 
tithes, ſays, that it was a rent payable for the tithes, although it 
did not iſſue out of the tithes ; as if a barn with a portion of 
tithes be demiſed, reſerving 100/. per annum rent, this is re- 
ſerved as well in reſpect of the tithes, as of the barn, and if the 

tithes 


* 
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tiches are evicted, the rent ought to be apportioned, otherwiſe 
ſuch leſſee ſhall pay 100. per annum, being the whole rent for 
the barn, which perhaps was not of the yearly value of 40 ſhil- 
lings, which would be contrary to all reaſon and juſtice; and fo 
is the caſe of Dubytoft v. Courteene, Cro. Fac. 458. wherein it is 
ſaid, that although the rent in ſuch caſe 1s = illuing out of the 
barn in point of remedy, yet it is iſſuing out of both the tithes and 
barn in point of render; and in the caſe of Valentine v. Denton, 
Cro. Jac. 111. it is agreed by Yelverton, Milliams and Tanfield, that 
if a biſhop makes a leaſe for years of tithes oxly, reſerving the 
ancient rent, ſuch leaſe ſhall bind his ſucceſſor, but not it the 
biſhop makes a leaſe for life; and the reaſon 1s, becauſe that up- 
on a leaſe for years, the ſucceſſor hath remedy for the rent reſerved 
by action of debt, but he hath no remedy for rent reſerved 
upon ſuch leaſe for life ; therefore (ſays he) if the ſucceſſor 
of a biſhop ſhall have remedy by action of debt for ſuch rent 
reſerved upon a leaſe for years, it follows, that it 1s fuch a rent 
as ſhall go with the reverſion, -and doth not lie only in privity 
of contract, for the ſucceſſor of the biſhop, who was the leſſor, 
is not privy to the contract of his predeceſſor, but hath only a 
privity of eſtate, vi. the reverſion, and conſequently the rent ſhall 

o with the term to the aſſignee (of the tithes) and he ſhall pay 
it to the leſſors. Upon this excellent argument of Saunders the 
court there ſaid, that the caſe was of great conſequence, for that 
many perſons were ſeiſed of tithes in fee as of their lay inherit- 
ance; and if they demiſe their tithes reſerving rent, and ſuch 
rent ſhall be adjudged to be only a duty by 2 of contract, 
then the heirs to whom the reverſions of ſuch tithes ſhall de- 
ſcend, will not have any remedy for the rent due in their own 
time; and therefore the court ſeemed to incline, that it was ſuch 
a rent as ſhall go with the reverſion, and that the aſſignee ſhall 


be bound to pay it; but it was not adjudged, for the council for - 


the plaintiff took a trifling exception to the defendant's plea 
(which would not be allowed at this time of day) whereupon 
they gave judgment for the plaintiff ; Saunders ſays, he believes 
their principal reaſon was, becauſe they would not determine the 
matter in law. | 


Tipping v. Grover Sir Tho. Raym. 18. Debt for rent by 
executors : The plaintiffs count that their teſtator was ſeized for 
another's life of certain tithes, and demiſed them to the defend- 
ant for years rendering rent, and for 4oo!l. arrear they bring 
debt; and on demurrer to this declaration, ones argued it was a 
rent, and that the executors ſhall not have this rent, becauſe it 
appertains to the reverſion, for it is arent, although not in point 
of remedy, Cro, Fac. 112, 453. Allen argued #2 contra, and 
ſaid, that debt lies upon the contraft which goes to the execu- 
tors. But he perceiving the opinion of the court to be againſt 


him, prayed a diſcontinuance, which was granted. 
1 Jewel $ 
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Fewel's Caſe 5 Rep. g. has been objected for the defendant 4 
where it is reſolved, that if a leaſe be made by a biſhop of a 
Fair for 21 years, rendering the ancient and ee rent. 
the ſucceſſor ſhall avoid it. But this has ſince been determined 
otherwiſe. Cro. Jac. 111, 112. and ſee 2 Saund. gog, 304- 


The flat, 5 Geo. g. cap. 17. has been objefted ; that the le- 
giſlature thought a rent could not be reſerved upon a leaſe of 
tithes, and therefore that ſtatute was made: But in anſwer to 
this, it's plain from the words of the ſtatute, that they only 
had a doubt, and made the ſtatute to bruſh away that cobweb of 
a doubt ; And the caſes before cited ſhew, that debt laid for rent, 
reſerved upon a leaſe tor tithes, long before. 


2 Vern, 423. That aſſignees of an incorporeal inheritance are 
not liable at law to the rent, for that they have no prog of 
eſtate, was objected for the defendant :—But this is only a d:&um 
of counſel at the bar, and would have had no weight, we think, if 
the court had ſaid it; ſo that we think there 1s no difference be. 
tween lands and tithes in this caſe. As to the caſe in Moore 
159. mentioned before, that a covenant by the leſſee to build a 
wall, ſhall bind the aſſignee although he be not named, and that 
the covenant is inherent in the land ; we rather chooſe to ad- 
here to Lord Coſe's opinion, that ſuch a covenant will not bind 
the aſſignee unleſs he be named, but we have no occaſion to de- 
termine that point; for in the caſe at bar, the defendant the 


Te is named, and therefore this action well lies againſt 
m. | 


What is this covenant ? It is a mode of occupation, preſcribed 
by the leſſor to the leſſee of the tithes, that he ſhall manage and 
take them in kind, to do which, he has agreed and covenanted 
for himſelf and his aſſigns; it is like covenants to ſpend all the 
muck upon the land, and falls exactly within the rules laid 
down by Lord Coke in Spencer's caſe as to land; it concerns the 
thing demiſed, and tends to ſupport and preſerve the eſtate of 
tithes in iind: here is a reverſion in the leſſor, and a privity be- 
tween him and the aſſignee. 


We do not mean to ſhake any of the authorities in the books ; 
In Purfrey's caſe, Moore 4g. there is ſomething looks againſt us; 
the opinion there ig, that the covenant would not run with the 
land ; but it muſt be obſerved, that it did not concern thething 
demiſed, nor is the word aſſigns there, ſo it does not apply to, 
nor claſh with the caſe at bar. The covenant here is not, that 

my ſhall not aſſign the leaſe of the tithes, but that (let the 
eaſe of the tithes go where it will) they ſhall be taken in kind, 
they ſhall continue in the ſame ſtate; upon this we lay our 


greateſt 
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eateſt ſtreſs. A covenant not to aſſign generally, muſt be per- Cre.Jac. 398. 
{onal and collateral, and can only bind the leſſee himſelf, there . 3 Rep. 
never can be any aſſignee; whereas the preſent leaſe grants to ex- 64. Styl. 265, 
ecutors, adminiltrators and ain. Upon the whole, as there is oy _— 
no caſe in point, we do not break through any of the authorities 127,” 
in the books concerning collateral or perſonal covenants. | 


/ 


Judgment for the plaintiff per totam curiam. 


Cave verfies Aaron. C. B. 
DEFENDANT had time to juſtify his bail, whereupon a After time to 


rule was made (according to the common courſe of. the ity bail, 
court) that he ſhould plead iſfuably, and take ſhort notice of plead iu. 
trial for the laſt ſitting within the term ; then the defendant adty, &c. plea 
pleads a recovery in B. R. The court, upon motion, made a f R 
rule to ſhew cauſe why the plea ſhould not be ſet aſide, and ne uch 
why the defendant's attorney ſhould not pay the coſts of the ap- cots, 
plication, which was afterwards made abſoſute. Serjeant Nares 
tor the plaintiff, 


Darling, Knight, verſus Atkins. 


THE defendant being indebted to the plaintiff in good. — + 
paid hin 250!. in part, and gave him a bond and judg- . his 

ment for the reſidue, with ſtay of execution for a certain time; Engliſh fecre- 
which being elapſed, and the defendant not having paid either *Y * 
the principal or intereſt, the plaintiff threatened to take out exe- — — 
cution againſt him; whereupon the defendant wrote a letter to yeared be was 
the plaintiff, deſiring him to give him further time, and that a purſer of a 
he would make it a point of honour to pay him as ſoon as oy 
—.— The plaintiff having waited for his money a year 

onger, and not being paid, took out a writ directed to the ſheriff 
of Middleſex; whereupon the defendant was arreſted by one 

Dennis a ſheriff's officer, who carried him to the lock-up houſe 
of one Norton another of the ſheriff's officers. Whilſt the defend- 

ant was in cuſtody at Norton's lock-up houſe, Baron Hoſieng, en - 
voy from the Elettor of Bavaria and from the Elector Palatine, ſent 
a meſſage to Norton the officer, demanding a diſcharge of the de- 
tendant out of cuſtody, inſiſting he was the Baron's agb ſecre- 
tary, and was duly regiſtered as ſuch in the proper offices ; where- 

upon, and upon receiving a note of indemnity, Norton dilcharged 

the defendant out of cuſtody. Whereupon the plaintiff cauled 

the ſheriff to be ſerved with a rule to return the writ. 


And now it was moved by Serjeant Nares, on behalf of the 
ſheriff and defendant, that the rule to return the writ might 
be diſcharged, upon an affidavit of the defendant, ſtating the 
facts and arreſts as above, and that he was Engliſi ſecretary to the 

Vol. III. D ambailaduz, 
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ſame monthly; that the de 


in regard to his office of purſer, he coul 
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ambaſſador, and received a ſalary of 40l. per annum to his own 
uſe, for copying all his Engliſi diſpatches, memorials, &c. that 
he is properly regiſtered, and his name entered in the ſheriff's 
office; and upon another affidavit in confirmation of the above 
facts, and that the defendant has been conſtantly attendant- upon 
this miniſter, to copy memorials, letters and diſpatches, for ſome 
years, except when he had leave of abſence for a few days at a 
time; and upon another affidavit of Norton the officer, who 
ſwears that Dennis brought the defendant. to his houſe to be 
locked up, that he did not then know he was a ſervant to Baron 
Haſlang, but that he (deponent) ſoon aſter received a demand in 
writing from the baron to diſcharge the defendant out of his 
cuſtody, and to detain him at his peril, whereupon, being in fear 
of puniſhment, (having received a note of indemnity under the 
hand of the Baron) he diſcharged the defendant out of cuſtody : 
Rule to ſhew cauſe why the rule to return the writ ſhould 
not be diſcharged. 


Serjeant Forfter, for the plaintiff, upon ſhewing cauſe, pro- 
duced an affidavit of the plaintiff, wherein he depoſes, that the 
defendant being indebted to him in 500. paid him 250. ir 
part, and gave him ſecurity for the reſt, as above ſtated ; and 
after, he had received the letter' as above, and waited for his 
money above a year, cauſed defendant to be arreſted ; that he 
never before heard that the detendant was protected or claimed 
any protection, or conſidered himſelf as a — to Baron Ha. 


fang on the contrary he depoſes, that he believes he is not 


rotected, nor is his ſervant, becauſe he ſays that the defendant, 
in the year 1761, was appointed purſer of the Tump man of 
war by the commiſſioners of the navy, and continued ſuch til} . 


the year 707, when he was appointed purſer of the king's ſhip 
ew 


called the Grafton, by warrant, and is ſtill purſer thereof; 
that, as ſuch officer, he gets conſiderable profits by buying in the 
proviſions ; that he takes care and keeps an account thereof, and 
of the flops, &c. belonging to the ſhip, and accounts for the 
| Inn acts as a factor for the ſhip, 
and the deponent apprehends he 1s liable to a commiſſion of 
bankrupt, for that he receives 5/. as cent. for every thing he 
buys in for the ſhip : Whereupon Serjeant Forfter ſubmitted it to 
the court, that as the defendant was obliged to do conſtant duty 
J not at the ſame time 
be a ſervant to Baron Haſlang, intitled to protection by the flat. 
7 Anne, c. 12. and cited 1 Burro. 401. B. R. as a ſimilar cale 
to this, where the court refuſed even a rule to ſhew cauſe. 


In anſwer, by way of reply, it was admitted that the defend- 


ant was er the New Grafton, which in time of war is an 


office of full employment, incompatible with that of ſecretary. 


to an ambaſſador; but it was ſaid, that in time of peace (as at 
preſent) 
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preſent) it is a mere fine cure, and the defendant may well be 
ſecretary to Baron Haſlang ; and that the caſe in 1 Burro. 401. 
is not at all ſimilar to the preſent caſe, | 


Curia. To be ſure courts of law will protect the ambaſſadors 
or public miniſters of foreign princes or ſtates, and their ſer- 
vants, from being arreſted ; it is the law of nations; but we 
muſt not confound the 7:ght of protection with the abu/e of that 
right. The queſtion is, whether the defendant is bond fide a 
ſervant of the ambaſſador ? It is determined he need not be a 
domeſtic ſervant, (although the words of the ſtat. 7 Ann. are do- ' 
meſtic ſervants), for many houſes are not large enough to contain 
and lodge all the ſervants of ſome ambaſſadors. But we are of 
opinion that the office of purſer, which the defendant has and 
enjoys, is incompatible with being ſecretary to an ambaſſador, for 
no man can ſerve two maſters ; the defendant is a ſervant to the 
King, ſo cannot be a ſervant to the ambaſſador: the defendant 
himſelf ſeems to think this is but a flimſy protection, by not 
having claimed it until now ; as __— by the affidavit of the 
plaintiff, with whom the defendant has had credit for ſome years. 


The rule to ſhew cauſe why the rule upon the ſheriff to return 
the writ muſt be diſcharged, the protection being diſallowed per 
totam curiam. 


Pugh verſus Curgenven. C. B. 


ACTION of debt, to recover certain penalties againſt the The defend- 

defendant, upon the „lat. 2 Geo. 2. c. 24. for corrupting ant having a 
and procuring certain perſons (voters) to give their votes in the int rt 
laſt election of members to ſerve in parliament for the borough bery at an 
of Mitchell, in the county of Cornwall, The defendant pleaded election, 


nil debet per patriam. The cauſe was tried at the laſt aſſizes, mo 


3 jud t 
when a verdi& was found for the plaintiff, : — che verdict 
may be ſtayed 
on the ſtatute 2 Geo. 2. c. 24+ he having made a diſcovery of another perſon offending againſt that 


ſtatute, who had been convicted thereof on his the defendant's evidence, 


In the beginning of this term, it was moved by Serjeants 
Burland and Glynn, on the behalf of the defendant, that judg- 
ment upon the poſtea returned in this cauſe, might be ſta ed 
they grounded their motion upon a clauſe in the ſame att of; ar- 
liament, whereby it is enafted, ** that if any perſon — 
* againſt that act ſhall, within the ſpace of twelve months next 
after ſuch election, diſcover any other perſon or perſons 
* offending againſt that act, ſo that ſuch perſon or perſons ſo 
* diſcovered be thereupon convifted; ſuch perſon ſo diſcover- 
ing. and not having been before that time convicled of any offence 
* agatnſt that af, ſhall be indemnified and diſcharged from all 
** penalties and diſabilities which ſhall then have incurred by 

| D 2 any 


— 
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* any offence againſt that aft:” and alſo upon afhdavits, that 
the defendant 1 did, within the ſpace of twelve 
months next after the ſaid election (by * an affidavit) 
diſcover one Cary, who had offended againſt the ſaid. act, by re- 
ceiving and taking money to give his vote at the ſaid elettion, 
who was convicted in an action at the ſuit of one Luke, at the 
laſt aſſizes for Cornwall, in the penalty of goo. (as appears by 
the poſtea and judgment thereon, now in court) upon the ſingle 
teſtimony of the now defendant Curgenven ; who made the diſ- 
covery, and ſwore he ſaw the bribe given to, and received by 
Cary, to give his vote at the ſaid election; the court made a 
rule to ſhew cauſe, | 


_ Serjeant Davy, for the plaintiff Pugh, upon ſhewing cauſe, 
obſerved, that from the circumſtances in the proceedings in the 
action of Luke v. Cary, there was great m—_ to believe the 
ſame was colluſively commenced, carried on and tried, with an 
intent to defeat and hinder Pugh, the now plaintiff, from recover- 
ing againſt Curgenven; for that it 1 * by affidavit, chat 
Cary's appearance was not entered by his attorney, but was en- 
tered by Luke's attorney; that Cary's agent in town pleaded to 
the declaration, without taking out of the office; and if tlie 
action had not been a colluſive and friendly action, brought on 
purpoſe to make Curgenven a witneſs, Luke's attorney would, 
and might have regularly ſigned judgment againſt Cary, accord- 
ing to the caſe of Swilland v. Limbrey exccutor, Eaſter term laſt, 
in B. R. wherein the plaintiff, upon an affidavit of ſervice of the 
writ, had entered an appearance for the detendant, according to 
the ſtatute, left a declaration in the office, and given the detend- 
ant notice to plead thereto ; the defendant w—_— pleaded two 
Pleas, without taking the declaration out of the office, or paying 
the plaintiff's attorney for the ſame, and for entering the defend- 
ant's appearance; whereupon the plaintiff's attorney ſigned 


5 Judgment ; which the court, upon hearing counſel on both ſides, 
T 


* Wilſon 


LEAD 


. . 


held regular. Ser jeaut Davy alſo obſerved, that the cauſe of 
Luke v. Cary was detended at the aſſizes by one young counſellor 
only, who made no objeftion to Curgenven's evidence; whereas 
cauſes of this kind are uſually detended by more than one of 
the ſeniors and moſt able counſellors upon N circuit; and that 
it appeared by athdavit that Curgenven himſelf gave the bribes to 
Cary, and to ſeveral other perſons to give their votes at the 
laid election; and that a verdict was found againſt him at the 
ſummer aſſizes 1768, at the ſuit of one Rigg, for the penalties of 
Zoo!. and goo!. for corrupting Peter Budde and William Hockin 
to give their votes at the ſaid election; whereupon a caſe was 
made for the opinion of this court, which was argued in Hilary 
term laſt, when the court pronounced judgment for the plaintiff 
Rigg. which is in the memory of the court, but ſome means 
have been uſed. to prevent that judgment from being entered 
; T upon 
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upon record; however Serjeant Davy inſiſted that the court knew 
that Curgenven had been convicted of offences againſt the ſaid 
fatute at the ſuit of Rigg, for whom they had pronounced judg- 
ment as aforeſaid, and therefore they would not interfere to de- 
termine this matter upon a motion, but leave Curgenver to his 
remedy (if he had any) by an audita p_ beſides he inſiſted, 
Curgenven ought to have pleaded the ſtatute and the matter of 


his diſcharge ſpecially, that the plaintiff Pugſ might have re- 


plied to it. 


For the defendant Curgenven it was ſaid in reply, that his 
having afted iniquitouſly in bribing the voters was no objection 
to his being diſcharged from the penalties in this aftion at the 
ſuit of Pugh, according to the ſaid ſtatute; it ___s clearly 
to the court, that, within a year after the elettion, Curgenuen 
diſcovered Cary offending againſt the ſaid ſtatute, who hath been 
convicted thereof; that the cauſe of Luke againſt Cary was as 
earneſtly and ably defended by Mr. Hodgk:ns, Cary's counſel, as 
any cauſe tried at the aſſizes; that the court will not preſume 
there was any colluſion ; that Curgenven was a good witneſs, as 
all accomplices are who have a pardon, or are to gain by a diſco. 
very; indemnity is no objection to a witneſs, or that he is to be 
rewarded for the diſcovery, which happens every ſeſſions at the 
Old Bailey: As to the objeRtion, that the canvition of Cary 
ought to have been pleaded in this caſe, it was impoſhble to be 
done before judgment was entered upon the verditt againſt Cary, 
which could not be done until the fifth day within this preſent 
term; beſides it is not neceſſary to be pleaded; for in this very 
term, in the caſe of Sibley v. Comyn, B. R. a judgment having 
been given in evidence at the laſt aſſizes, in prder to prove that 
Comyn was a diſcoverer within the ſaid ſtatute, it was objetted 
by the counſel for Sibley, that the judgment ought to have been 
pleaded ; but the court of B. R. all inclined to be of opinion, 
that it need not be pleaded; but ſaid they would not give any 
certain opinion thereupon. Mr, Juſtice Yates ſaid, that no judg- 
ment, in ſuch an action as this is, need be pleaded, except a judg- 
ment of recovery againſt the defendant himſelf, for the ſame pa- 
nalty for the ſame offence; and Mr. Wallace (the King's counfel) 
being aſked his opinion by Mr, Juſtice Yates, agreed with him, 
As to the objection, that Cary's agent pleaded without taking the 
declaration out of the office, the plaintiff Zuke's gttorney, Mr, 
Harris, having accepted the plea, has waived that matter; and 
as to Mr. Harrts's having entered an appearance for Cary, ac- 
cording to the ſtatute, it is what is done in eyery caſe where the 
detendant doth not enter his own appearance. 8 : 


As to the objection, that it 
ven has been convicted at the f of Rigg, ſo is not intitled to 
the 
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the benefit of the ſaid clauſe in the ſtatute, which he now claims; 
it was replied by his counſel, that it doth not appear to the 
court that the Curgenven who had a verdit againſt him at the 
ſuit of Rigg, is the ſame identical perſon who is the now de- 
fendant in the caſe at bar; beſides there is no judgment entered 
upon record in the caſe of Rigg v. Curgenven, and Nigg may do 
as he pleaſes, whether he will enter judgment upòn the verdict 
or not. In the caſe of Sutton v. Biſhop, B. R. it was determined 
there was no conviftion until judgment be entered upon record 
ſo in Rigg v. Curgenven, there being no judgment, there 18 no 
conviction: Suppoſe it was objected at the aſſizes that a witneſs 
had been 2 of perjury, the ** muſt be produced 
in evidence, the poſtea alone will not do; that is this 1 caſe: 
Upon the whole it appears, that within a year after the election 
Cur genden made affidavit before a proper commiſſioner to take 
affidavits, that he ſaw Cary take money to give his vote at the 
election, who has been convicted, at the ſuit of Lule, upon the 
ſingle teſtimony of Curgenven ; that the verdict and judgment 
are compleatly entered upon record, and are now here in court; 
that there is no evidence at all of any colluſion, ſo the court will 
not preſume any; that e was never convicted at the ſuit 
of Rigg, there being no judgment in that caſe entered on record: 
And for theſe reaſons they prayed the rule might be made abſo. 
lute, to ſtay the entry of the judgment in this cauſe. 


Curia. We are all of opinion, that this is not a caſe wherein 
we ought to interpoſe at all upon a motion: If Mr. Curgenven 
has the law on his fide, he muſt take his remedy in ſome other 
way, as he ſhall be adviſed. | 


The rule was diſcharged per totam curiam. 


Norris ver/us Freeman. C. B. 


A new trial EBT upon a bond ; defendant pleaded a general releaſe ; 
N plaintiff replied non et factum, thereupon iſſue was joined; 
was evidence the cauſe was tried at the laſt aſſizes for the county of Worceſter 
on both ſides, before the Lord Chief Baron Parker, when a verdict was found 
go for the defendant, Serjeant Nares moved for a new trial, upon 
ſubſcriviog to an affidavit that very ſtrong circumſtances of forgery and perjury 
a releaſe were appeared upon the trial, whereupon the court made a rule to 


not called and ſhew cauſe. The Chief Baron reported, that at the trial the 
** defendant produced a general releaſe, ſuppoſed to be executed by 
the plaintiff the 10th of Ofober 1768, to which Albert and 
Goff appeared to be ſubſcribing witneſſes ; Albert was called, 
and ſwore, that in Ofober 1768, he was ſent for to go to the 
plaintiff's houſe: to be a witneſs, that he went thither, and 
: . there 


examined, & 
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there ſaw the plaintiff ſeal and deliver the releaſe produced in 
evidence, and alſo ſaw the defendant execute another general re- 
leaſe to the plaintiff, (that the other ſubſcribing witneſs was a 
poor labouring man, but he was not called to prove the releaſe), 
that this was done about one o'clock that day at the plaintiff's 
houſe, which is about thirty miles diſtant from Worceſter. John 
 IW:bb, a clergyman, and Foſeph Collins, were called for the plain- 
tiff, who ſwore they had often ſeen the plaintiff write, and that 
the plaintiff 's name ſubſcribed to the releaſe, was not of his hand- 
writing, as they believed; and that on the 10th and 11th of Ofo- 
ver, the plaintiff and witneſſes were at Worceſter all day : it was 
the mayor's feaſt day. Then Thomas Homer was called 0 for plain- 
tiff), who ſwore he heard the defendant ſay, he would let judgment 
go by default in this cauſe, and file a bill in Chancery againſt the 
laintiff for an account, and did not pretend he had any releaſe 
rom the plaintiff, It alſo appeared, that the declaration in this 
cauſe was of Trinity term 1768, and that the releaſe was not 
23 until Trinity term laſt. In reply, the defendant called 
cveral witneſſes, who ſwore, they believed the name ſubſcribed 
to the releaſe produced, to be the plaintiff's hand-writing ; upon 
ſumming up the evidence, the Chef Baron acquainted the jury, 
that he thought the ſtrength of the evidence was with the plain- 
tiff, but they found a verdict for the defendant. 


Serjeant Davy for the defendant againſt a new trial, inſiſted, 
that there never was a new trial granted, ſingly, upon a judge's 
reporting. that the ſtrength of the evidence was on the fide of 
the plaintiff or defendant ; that in this caſe, there was evidence 
on both ſides, of which the jury are the only proper judges ; 
and — it is ſworn (by the witneſſes for the plaintiff), that 
the plaintiff and the witneſſes to the releaſe were at Wore on 
the 10th and 11th of Ofober 1768, yet the witneſs Albert did 
not [wear that the releaſe was executed on the day it bears date, 
it might be drawn and written on the 1oth, and not executed 
till ſome days after; the alihi, only goes to falſify it's being 
executed on the 10th; the Chief Baron hath not reported, that 
the verditt is contrary to evidence. Serjeant Nares was about to 
reply, when the court, without hearing him, were of opinion, 
there ought to be a new trial. 


Curia. There are many caſes where the court will grant new There are 
trials, notwithſtanding there was evidence on both ſides, as where _ p _ 
all the light hath not been let in at the trial which might and — 
ought to have been; we think the other ſubſcribing witneſs, trial although 
oof ought to have been called and examined to the execution _ — 
of the releaſe, and he not having been called, we think it would given on both 
be hard the plaintiff ſhould be bound by this verdi&, eſpe. ſides. 


cially as the releaſe is not in the power of the plaintiff, and ſo 
D 4 he 
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he cannot prefer an indictment for forgery. The Lord Chief 
Juſtice ſaid, he thought the evidence was very ſtrong on the 

part of the plaintiff, and that if the cauſe had been tried before 
ra he would (under the circumſtances appearing) have called 
out for Goff the other ſubſcribing witneſs, and if he had not 
been produced, he ſhould have thought it a very ſtrong caſe for 
the plaintiff, and directed the jury to have found a verdict for 
him. - A new trial was granted; ab/ente Gould Juſtice, 


Dixon and others vers Cooper. 


A factor who QPECIAL action on the caſe, for goo quarters of wheat ſold 
ſells for plain- * and to be delivered to the defendant, at a certain day and 
—— in place, and the defendant then and there to take and receive the 
the pound, is Tame for a certain price to be paid to the 1 ſor the ſame; 
a good vit- but the defendant, not regarding his contratt and promiſe, refuſed 
— — to receive and pay for the ſaid grain, to the plaintiff's damage: 
and (ale. Upon the general iſſue, this cauſe was tried in London, and 
a verdift was found for the plaintiff. Upon the trial, one Morley, 
a faftor for the plaintiff, who made the contraft with the de- 
fendant, and was to have one ſhilling in the pound tor ſelling the 
goo quarters of wheat, was the only witneſs at the trial who 
proved the contract; and it _—_ objected he was not a com- 
petent witneſs, as being intereſted, hat point was reſerved for 
the —_ of the court, who were now, upon debate, unani- 
moully of opinion, that 3 was a good witneſs; that as a 
factor he was concerned both for the vender and vendee, was a 
mere go- between, and might be a good witneſs for either of 
them. A caſe in B. R. Scoley v. Gambier, Eaſter, 7 Geo. 1. 
wherein it was held, that a Blackwell-hall factor may be a wit- 
neſs to recover his own commiſſion, was cited by the Lord Chief 
Juſtice, And ſee the caſe of The King and Bray. B. N. Hill. 
10 Geo. 2 Ld. Hard. 358. wherein many diſtinions are made, 
between objections to the credit and competency of witneſſes, 
- Judgment for the plaintiff. | 


Richards verſus Simonds. C. B. Entered of laſt 
Trinity term. Roll 491. 


Afton upon Norfolk, ("HARLES SIMONDS late of Roden dall with Harlefton 


a warranty of . . . - 
e wit.) in the county aforeſaid, blackſmith, was attached 
ſound, when to anſwer unto Henry Richards, the younger, in a 


fie was lame. plea of treſpaſs on the caſe, Gc. and thereupon the ſaid Henry, by 
Robert Greenacre his — complains, that whereas he the 
laid Henry, on the 13th day of May, in the year of 22 

| r 
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Lord 1769; to wit, at Thetford in the county of Norfolk afore- 
| ſaid, bargained with the ſaid Charles to buy of him the faid 
Charles a certain mare of the ſaid Charles; and the Jaid Charles, 
then and there well knowing the ſaid mare to be lame in the 
coffin joint of her off or right fore-leg, and to be unſound, by 
then and there warranting the ſaid mare to be ſound, he the ſaid 
Charles then and there falſly and fraudulently ſold the ſaid mare 
to the ſaid Henry for a certain large ſum of money, to wit, the 
ſum of 21/1, then and there paid by the ſaid Henry to the ſaid 
Charles; which ſaid mare was then and there, at the time of the 
ſaid warranty and fale thereof, lame and unſound in the ſaid 
coffin joint of her ſaid off or right fore-leg, and hath always from 
thence hitherto there ſo remained and continued: and fo 
the ſaid Henry faith, that the ſaid Charles, on the day and year 
aforeſaid, to wit, at Thetford aforeſaid, in the county aforeſaid, 
falſly and fraudulently deceived him the ſaid Henry, And whereas 
the ſaid Henry afterwards, to wit, on the day and year aforeſaid, 

at Thetford aforeſaid, in the county of Norfolk aforeſaid, bargained 
with the ſaid Charles to buy of him the ſaid Charles a certain 
other mare of the ſaid Charles; and the ſaid Charles then and 
there, well knowing the ſaid laſt- mentioned mare to be lame in 
the paſtern of her off or right fore-foot, and to be unſound, by 
then and there warranling the ſaid laſt-mentioned mare to be 
found, then and there falſly and fraudulently ſold the ſaid laſt 
mentioned mare to the ſaid Henry, for a certain other large ſum 
of money, to wit, the ſum of other 21/. then and there 
paid by the ſaid Henry to the ſaid Charles ; which ſaid laſt. 
mentioned mare was then and there, at the time of the ſaid 
warranty and ſale thereof, lame and unſound in the ſaid paſtern 
of her off or right fore-foot, and hath always from thence 
hitherto there; ſo remained and continued; and ſo the ſaid Henry 
faith, that the ſaid Charles, on the day and year aforeſaid, at 
Thetford aforeſaid, in the county aforeſaid, falſly and fraudulently 


afterwards, to wit, on the day and year aforeſaid, at Thetford 
aforeſaid, in the county aforeſaid, bargained with the ſaid Charles 
to buy of him the ſaid Charles a certain other mare of the ſaid 
Charles; and the faid Charles then and there, well knowing the 
ſaid laſt-mentioned mare to be lame in her off or right fore. leg. 
and to be unſound, by then and there warranting the ſaid Jail 
mentioned mare to be {ound in all reſpects, then and there falſly 
and fraudulently ſold the ſaid laſt- mentioned mare to the ſaid 
Henry, for a certain other large ſum of money, to wit, the ſum 
of other 21/. then and there paid by the ſaid Henry to the ſaid 
Charles; which ſaid laſt-mentioned mare was then and there, at 
the time of the ſaid warranty and fale thereof, lame and un- 


found in her ſaid off or right fore-leg, and always hath from thence 
2 hitherto 


deceived him the ſaid Henry. And whereas the ſaid Henry 34 Count, 
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{| hitherto there ſo remained and continued; and ſo the ſaid Henry 
ſaith, that the ſaid Charles, on the day and- year aforeſaid, at 
1 Thetford aforeſaid, in the county aforeſaid, falſly and fraudulently 
10 4th Count. deceived the ſaid Henry. And whereas the ſai . afterwards, 
14 to wit, on the day and year aforeſaid, at Thetford aforeſaid, bar- 


14 gained with the ſaid Charles to buy of him the ſaid Charles a 
10 certain other mare of the ſaid Charles ; and the ſaid Charles then 
Wil and there, well knowing the ſaid laſt-mentioned mare to be lame 
14 in her off or right fore-foot, and to be unſound, by then and 
| there warranting the ſaid Jaſt-mentioned mare to be ſound in all 
| reſpefts, then and there falſly and fraudulently ſold the ſaid laſt. 
ö ® Thisisa mentioned mare to the ſaid * Charles, for a certain other large 
miſtake in {ome of money, to wit, the ſum of other 21/. then and there 
defendant's paid by the ſaid Henry to the ſaid Charles, which ſaid laſt-men. 


| 
' 

| | noms inſtead tioned mare was then and there, at the time of the ſaid warranty 
| or © 
| 


putting the 


of, che plain- and ſale thereof, lame and unſound in her ſaid off or right fore. 
foot, and hath always from thence hitherto there ſo remained 
| and continued; and ſo the ſaid Henry ſaith, that the ſaid Charles, 
Wy on the day and year aforeſaid, at Thetford aforeſaid, in the 
"ny county aforeſaid, falſly and fraudulently deceived him the ſaid 
| 1 $:h Count. Henry. And whereas the ſaid Henry afterwards, to wit, on the 
10 day and year aforeſaid, at Thetford atoreſaid, in the county afore- 
| ſaid, bargained with the ſaid Charles to buy of him zthe ſaid 
U Carles a certain other mare of the ſaid Charles ; and the ſaid 
| Charles then and there, well knowing the ſaid laſt-mentioned 
mare to be lame in her off or right ſhoulder, and to be unſound, 
by then and there warranting the ſaid laſt-mentioned mare to be 
ſound in all reſpects, then and there falſly and fraudulently ſold 
+ This is a the laſt- mentioned mare to the ſaid t Charles, for a certain other 
_ — large ſum of money, to wit, the ſum of other 2 10. then and there 
105 ting the de- paid by the ſaid Henry to the ſaid Charles, which ſaid laſt-men- 
1 — : tioned mare was then and there, at the time of the ſaid warranty 
| lj of the plain. and fale thereof, lame and unſound in her ſaid off or right 
1 tiff's name, ſhoulder, and hath always from thence hitherto there ſo remained 
| and continued; and ſo the ſaid Henry ſaith, that the ſaid Charles, 
ny on the day and year aforeſaid, at Thetford aforeſaid, falſly and 
| | 6th Couut. fraudulently deceived him the ſaid Henry. And whereas the 
N ſaid Henry afterwards, to wit, on the day and year aforeſaid, 
(| at Thet ord aforeſaid, in the county aforeſaid, bargained with the 
| | {aid Charles to buy of him the ſaid Charles a certain other mare 
ot of the ſaid Charles ; and the ſaid Charles then and there, well 
| 1 knowing the ſaid laſt- mentioned mare to be lame in her off or 
0 Tight hind- leg, and to be unſound, by then and there warrant- 
8 ing the ſaid laſt-mentioned mare to be ſound, he the ſaid Charles 
1 then and there falſly and fraudulently ſold tlie ſaid laſt- mentioned 
Mi mare to the ſaid Henry, for a certain other large ſum of money, 
. to wit, the ſum of other 211, then and there paid by the ſaid 


0 | Henry 
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Henry to the ſaid Charles, which ſaid laſt-mentioned mare was 
then and there, at the time of the ſaid warranty and fale thereof, 
lame and unſound in her ſaid off or right hind-leg, and hath 
always from thence hitherto there fo remained and continued; 
and fo the ſaid Henry ſaith, that the ſaid Charles, on the day 
and year aforeſaid, to wit, at Thetford atoreſaid, in the county 
aforeſaid, falſly and fraudulently deceived him the ſaid Henry, 
And whereas the ſaid Henry afterwards, to wit, on the ſame 9th Count. 
day and year, at Thetford aforeſaid, bargained with the faid _ 
Charles to buy of the ſaid Charles a certain other mare as and for 
« mare ſound in all reſpects, at and for a certain large price or 
ſum of money, to wit, the ſum of 21/. and the ſaid Charles then 
and there, knowing the ſaid laſt- mentioned mare to be lame 
and unſound, then and there ſold the ſaid laſt- mentioned mare 
to the ſaid Henry, as and for a mare ſound in all reſpetts, for a 
certain large ſum of money, to wit, the ſum of 21/, then and 
there paid by the ſaid Henry to the ſaid Charles for the ſame; 
which ſaid 2 mare was then and there, at the ſaid 
time of the ſaid ſale thereof, lame and unſound, and of little or 
no value, and hath always from thence hitherto there ſo re- 
mained and continued, to wit, at Thetford aforeſaid; and ſo the 
ſaid Henry faith, that the ſaid Charles, on the day and year 
aforeſaid, at Thetford aforeſaid, falfly and fraudulently deceived 
him the ſaid Henry : wherefore the fad Henry ſaith he is injured. 
and hath ſuſtained damage to the value of Go“. and therefore he 


brings his ſuit, Gc. 


And the ſaid Charles Simonds, by Charles Stainford the younger Pleas, Not 
his attorney, comes and defends the wrong and injury, when, 8vity. | 
&c. and ſays, that he is not guilty of the premiſes — laid to 
his charge, in manner and form as the ſaid Henry Richards hath 
above thereof complained againſt him; and of this he puts him- 
ſelf = the country; and the ſaid Henry Richards doth ſo 
likewiſe: therefore the ſheriff is commanded that he cauſe to 
come here, from the day of the Holy Trinity, in three weeks, 
twelve, &c. by whom, &c, and who neither, &c. to recognize, 

&c. becauſe as well, &c, : 


This cauſe was tried at the laſt aſſizes for the county of Nor. After a ver- 
folk, before the Lord Chief Juſtice Wilmot, when a verdict was —_— — 
found for the plaintiff, with g/. damages, which was taken ars nem 
generally upon all the counts in the declaration ; whereupon it is put in the 
was now moved by Serjeants Whitaker and Forſter, on behalf of the —_— 
the defendant, that judgment might be arreſted, they objeRing dt —— 
that the fourth and fifth counts were bad, becauſe it was alledged the court will 
in both thoſe counts, that the ſaid (defendant) Charles ſold the — _ 
mare to the faid (defendant) Charles; but this being after a name as being 

VY ver dict ſurpluſage. 
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verdict, the court rejeſted the words to the ſaid Charles, in both 
the counts, as ſurpluſage; and held them both to be good and 
ſenſible without thoſe words, and refuſed even to make a rule to 
ſhew cauſe. So the plaintiff had his judgment. 


See Skin. 591, 1 Sid. 133. 2 Barnes 4. 1 Nol. Abr. 199. 
pl. 20. 203, pl. 9. And fee the flat. 16 8 17 Car. 2. cap. 8. 
whereby it is enatted, that judgment ſhall not be ſtayed after a 
verdict, by reaſon of miſtaking the name of the plaintiff or de- 
fendant, in the pleading, &c. 


On Wedneſday 17 January 1770, Charles Lord Camden, lord 


high chancellor of Great Britain, reſigned the great ſeal, which 


was the ſame day delivered to the honourable Charles Yorke, .Eſq. 
one of his Majeſty's learned counſel, ſecond ſon to the late lord 
chancellor Hardwicke. | 


HILARY TERM 


- 
1 


Bur. | 1 
— Rep. ON Saturday the goth day of January 1770, the —_— 


day of this term, the right honourable Charles Yorke, 
Eſq. lord bigh chancellor of Great Britain, died ſuddenly at his 
houſe in Bloomſbury Square, about five o'clock, in the afternoon ; 
he had his fiat to be created a peer, by the title of Lord Morden, 
and his patent was made out, but he died before it could paſs 
under the great ſeal. On Sunday, January 21, 1770, the great 
ſeal was given by commiſſion to the honourable Sir Sidney 
Stafford Smythe, Knt. a baron of the Exchequer ; the honour. 
able Henry Bathurſt, Eſq. a juſtice of the Common Bench, and 
the honourable Sir Rickard Aſton, Knt. a juſtice of the King's 
Bench; who took their ſeats in the court of Chancery on 
Tue/day the 23d of January, the firſt day of this term, 


Swain 
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| Swain ver/. Hall. C. B. 


OVENANT upon a leaſe made by plaintiff to defendant A neu uin 
of a houſe called the Oxford Arms, tor the term of twenty- — g 

four years, in conſideration of 670/. in hand paid by defendant Cb. Jugice 

20 plaintiff, and of the yearly rent of 142/. wherein the de- reported that 

fendant (amongſt other t 10 covenanted to lay out 400. in — 

repairing the premiſes, and alſo covenanted to keep and leave u aint 

the ſame in good and tenantable repair, at the end of the term. the verdict. 

Whereupon the plaintiff aſſigned two breaches ; , That the 

defendant did not lay out 4ool.: in repairing the premiſes ; 2, 9 

That the defendant did not leave the ſame in good and tenantable 

repair, at the end of the term. The defendant pleaded that he 

Aid Jay out 4oo!. in repairing the premiſes, and thereupon iſſue 

was joined; he alſo pleaded that he did leave the premiſes in 

good and tenantable repair, at the end of the term, and there- 

upon iſſue was alſo joined: upon the trial before Lord Chief 

Juſtice Milmot upon the firſt iſſue it was clearly proved, on the 

behalf of the defendant, that he had laid out 300. in repairing 

the premiſes, ſo that the counſel for the plaintiff wholly gave up 

that iſſue ; as to the ſecond iſſue, it ſeems there was a contra- 

riety of evidence; and the Chiet Juſtice in ſumming it up tothe 

jury, was pleaſed to intimate to them, that he thought the 72 

of evidence was with the plaintiff; but they found a verditt tor 

the defendant upon both iſſues. 


Serjeants Davy and Burland for the plaintiff moved for a new 
trial, upon this ground, v:z. that as to the ſecond iſſue, the ver- 
dict was againſt evidence; for that in fact there was no di- 
re& or poſitive evidence given on the ſide of the defendant, 
that he left the premiſes in good and tenantable repair at the 
end of the term, and they appealed to the Lord Chief Juſtice's 
notes; whereupon the court made a rule to ſhew cauſe why 
there ſhould not be a new trial. 


Upon ſhewing cauſe, the Chief Juſtice made his report; after 
ſtating the two iſſues as above, he laid the firſt entirely out of 
the caſe, as being clearly with the defendant. As to the 
_— iſſue, he ſaid, the plaintiff called and examined three 
witnelles, | | h | q 


Mr. Flight, the firſt witneſs, ſaid he was a f. or, that in 
April laft, a day or two after old Lady-day 176g, when the leaſe 
expired, he ſurveyed the houſe and premiles 1n queſtion; that 
he found the roof much out of- repair; that it rained in; that 
there were ten loads of rubbiſh in the garrets, that there 

© F177 | | was 
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was no ſell, nor any glaſs in ſome of the windows; and that the 
premiſes were not left in tenantable repair; but he made no 
eſtimate how much it would coſt to put the ſame into ſuch 
tenantable repair, as a tenant after a leaſe of twenty-four years 
ought to have left the ſame. 


The ſecond and third witneſſes for the plaintiff were William 
Smith and Wood, two ſurveyors, who ſaid, that in April 
laſt, about the end of the ſaid term of years, they ſurveyed the 


| lind fg together, and made a particular, eſtimate in writing, 


and ſigned it) how much it would coſt to put the premiſes 
in ſuch tenantable repair as the defendant ought to have left the 
ſame, which they eſtimated at 10z/. 18s. gd. and ſaid that was a 
fair eſtimation between a landlord and a going-out tenant ; that 
they were employed to ſurvey on the part of the plaintiff; that 
the defendant Hall was preſent, and refuſed to employ a ſur- 
veyor of his ſide; but that if they had been _—_— by him 
they ſhould have made the ſame ” "axon they exactly agreed in 
their account of this matter. This is the whole of the evidence 
for the plaintiff. | 


For the defendant two witneſſes were called. Mr. Frazier, 
the firſt witneſs, ſaid he was a ſurveyor, and was employed to 
ſurvey this houſe; he ſwore he thought that at the time of the 
defendant's quitting it, at the expiration of the leaſe, it was in 
tenantable repair: his very whos were, * That according to 
* the beſt of his judgment, he ſhould have been obliged to a 
* tenant to have left a houſe of his ſo well, and could not ex- 
« pett to have one left in better repair.“ He ſaid, that there 
was a great difference between repairs as to a tenant's going out, 
and to a tenant's coming into a houſe. 


Mr. 3 the ſecond witneſs for the defendant, ſwore 
chat he was a ſurveyor; that he was recommended to the de- 
fendant Hall, to ſurvey the premiſes, in order for Hall to take 
a new leaſe; that he did make a general ſurvey, and was in every 
room in the houſe; and ſaid, upon the whole, that he thought 
the landlord ſhould have been contented, that if he had been the 
landlord he ſhould have been contented, with the condition the 
premiſes were left in when Hall quitted the ſame. The Chief 
Juſtice ſaid this was a very fair and candid witneſs ; that he 
gave both Wood and Smith, the plaintiff's witneſſes, — good 
characters: ſaid that Sith was a man of knowledge and capa- 
City ; and that Fhght, the firſt of the plaintiff's witneſſes, was 
an eminent man in his buſineſs. This is the whole of the evi- 
dence as the ſecond iſſue. Whereupon the Chief Juſtice ſaid, 
he ſtill thought the weight of evidence was on the fide of the 
plaintiff; but notwithſtanding his opinion, after hearing Serjeants 
Nares and Leigh for the plaintiff, and Serjeants Davy and 8 

3 or 
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ſor the defendant, there being evidence on both ſides, the court 
refuſed to grant a new trial. The Chief Juſtice ſpoke to the 
following effett. 


Wilmot, Chief Juſtice. Where verdifts have been given 
contrary to evidence, or where there hath been no evidence at 
all to ſupport ſuch verdicts, the court hath granted new trials; 
but if there hath been a contrariety of evidence on both ſides, 
the court hath never granted new trials, notwithſtanding the 


47 


judge before whom the cauſe was tried hath been of opinion, 


that the ſtrength and weight of evidence was againſt the verdict. 
In the preſent caſe there was a contrariety of evidence on both 
| ſides; and although J am till of opinion, that the weight of evi- 

dence was with * laintiff, yet I diſclaim any power to con- 
troul the verditt of the jury, who are the legal conſtitutional 
judges of the fact. 


N. B. Some days after the court refuſed a new trial in this 
caſe, the Chief Juſtice ſaid, that it could not have been ſent to 
be tried again upon one of the iſſues, but it muſt have gone back 
on the whole record; wiz. upon both the iſſues; and that one 
iſſue being clearly with the Cade, there was no foundation 
or pretence for a new trial on that iſſue: and he cited the caſe 
of Rowland v. Vanhalken, C. B. Eaſter term, 1 Geo. 1. from 
J. Tracy's notes, where it was ſo determined. 


Linton, Aſſignee of a Bankrupt, verſus Bartlet. C. B. 


A Trader, in conſideration of a loan of 120l. without intereſt, 
being in inſolvent circumſtances, afſigns one third part of 
all his effects to the lender, who is his brother; and within two 


# 


A bill of Cite 

made by a 
trader two 
days before 


days after the making the deed, the trader abſconds, and a com- he abſconded 
miſſion is ſued out againſt him, whereupon he is declared a is 2 fraud on 


bankrupt. 


Per Curiam. Although this may be a hard caſe upon the 
brother, who is a bond fide creditor, yet the giving him the pre- 
ference is a fraud upon all the laws concerning bankrupts, which 
proceed upon equality, and ſay that all the creditors ſhall come 
in part paſſu. There is no caſe where ever ſucha preference as 


a'l the bank - 
rupt laws, 
and void. 


this was allowed. The ſame ſpirit of _— ought to warm. - 


the courts of juſtice, which warmed the legiſlature when the 
made the bankrupt-laws; and if we ſhould let this deed and, 
we ſhould tear up the whole bankrupt-laws by the roots; it is a 
bill of ſale made by a trader, at a time when he was inſolvent, 
and (plainly) had an act of bankruptcy in contemplation; it 5 
parti. 
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ial and unjuſt to all the other creditors. Judgment for the 
plaintiff, and the deed is void. 


* 


Groſs ver/us Fiſher. C. B. 


A SSUMPSIT for goods ſold and delivered; defendant 

pleaded a ſet-off; and upon the trial, the plaintiff proved 
there was due to him from the defendant, forty-three flullings ; 
and the defendant proved the plaintiff owed him four ſinllings; fo 
that the balance due to the plaintiff was thereby reduced to 
thirty-nine ſbillings, for which ſum he had a verdict. 


It was moved by the King's ſerjeants, Nares and Burland, for 
the defendant, that he might have leave to enter a ſuggeſtion on 
the roll, that he (the defendant) was reſident in the county of 
Middleſex, in order to take the benefit of the late flat. 23 Geo. 2. 
c. 3. / 4. touching the juriſdiction of that county court, the 
ſerjeants ' inſiſting, that as it appeared by the verdict, that no 
more than thirty-nine ſhillings was due hex the defendant to ' 
the plaintiff, he ought to have ſued the defendant in the county 
court, according to the ſtatute, and not in this court; and 
therefore he was well intitled to make ſuch ſuggeſtion on the 
roll, as prayed, in order to obtain his coſts. The court made 
a rule to ſhew cauſe. 


Upon ſhewing cauſe, for the plaintiff, it was rightly inſiſted by 
Davy the King's ſerjeant, that the plaintiff's cauſe of action be- 
ing for forty- three ſhillings, the county court had no juriſdic- 
tion, that it was in the ä own power and knowledge 
only, what ſum he could or would prove to be due to him from 
the plaintiff, by way of ſet-off; and if the plaintiff had gone to 
— for this debt of forty-three ſhillings, and the 
defendant had thought fit not to have proved any ſum due to 

10 not have entertained 
juriſdiction of this cauſe. And he cited Pitts v. Carpenter, B. R. 
1 Stra. 1191. 1 Wilſon 19. S. C. and Fitzpatrick v. Pickering, 
C. B. 2 Wilſon 68. in point. 


Curia. There is a difference between the caſe of mutual 
debts ſubſiſting where the plaintiff's demand is more than forty 
ſhillings, the n demand, at the time of the commence- 
ment of the action, reducing it to a leſs ſum; and the caſe 
where the plaintiff 's original demand was more than 406. and 
the defendant, before the commencement of the action, hath by 
payment in part, reduced it to leſs than forty ſhillings. In the 
firſt caſe the plaintiff muſt ſue here, or loſe part of 2 demand, 


becauſe 
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becauſe he doth not know whether the defendant can or will ſet 
off any demand againſt him; but in the latter caſe, the plaintiff, 
well knowing that he hath been 2 ſuch part of his original 
demand as reduces it to leſs than forty 2 hath no right to 
come to this court and demand more than forty ſhillings, but 
mult go to the county- court. In the firſt caſe, mutual debts are 
ſubſiſting at the commencement of the action; in the latter caſe 
not; for payment of part by the defendant to the plaintiff him- 
ſelf, is not a debt owing by the plaintiff to the defendant, but 
a a diſcharge of the plaintift's demand pro tanto. No ſet. off is 
uſed or neceſſary in ſuch caſe, but payment of part is proved 
under non afſſumpfit. Benſon v. Hemming, Trin. 18, 19 Geo. 2. 
C. B-2 Barnes 282. We cannot allow the ſuggeſtion to be 
entered, ſo the rule muſt be diſcharged. 


Roe on the Demiſe of Saul, ver/us Dawſon. C. B. 


THE laintiff in ejeftment, as tenant in common, recovered Eje&ment for 
poſſeſſion of five-eighths of a cottage, with the appurte- — 
nances ; and a writ of poſſeſſion was executed by the ſheriff, who ht — 
turned the tenant out of poſſeſſion of the whole, and locked up poſſeſſion of 
the door, as appeared by afhdavit. = whole z 
Curia. This is wrong; the writ ought to have purſued the pan be nc. 
verdict. Let there be a rule upon the ſheriff, and the leſſor of ſtored to his 
the plaintiff to reſtore the tenant to the poſſeſſion of three-eighth — 
parts of the premiſes, otherwiſe he would be forced to bring he we. 
another ejectment for the ſame. Forſter, Serjeant, for the defen- miſes. 


dant ; Whittaker, Serjeant, for the plaintiff, 


Wheſton wer/us John Packman. C. B. 
THE defendant was rightly named for both in the writ An appeat- 
e 


of 2 ad reſpondendum, and in the declaration delivered; — 
the defendant not entering his appearance in due time, plaintiff's for defendant 
attorney made an afhdavit of the ſervice of the writ on the by a wrong 
detendant, by his right name; and entered an appearance for 24 —_ 
him, according to the /latute by the name of James, inſtead of caratioa. 
John. It was moved by Serjeant Davy to ſet aſide the declara- 
tion, becauſe the defendant was not in court. Per curiam. 
(Chief Juſtice Wilmot and Gould only preſent) this is. a -mere 
ſlip, and the affidavit is right. So let the filacer alter the entry 
7 the appearance, and inſert the name John, inſtead of 

ames. . . | g | 
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* 


— Rep. February 12, 1770, William Blackſtone, L. L. D. Solicitor 
* General to the Queen, was made a Serjeant at Law, and a judge 
of the King's Bench; in the room of Sir Fo/eph Yates, lately 

a Judge of that court, removed to the Common Pleas, in the 

room of Juſtice Chve, who reſigned upon a penſion of 1200“. 

er annum, ut audi. The motto of Doctor Blackflone's ring 


was—Secundts dubuſque rectus. 
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Whiting and others, Churchwardens and Overſeers of 
the Poor of the pariſh of Cransford, vers Punchard. 


C. B. 


Bond with DEBT upon a bond, with condition, that if the defendant, 
condition that his heirs, , executors, or adminiſtrators, ſhall hire one 
if defendant . . : : n d 
ſhall hire one Samuel Clarke as a ſervant, for ſuch time as ſhall gain him a 
C. ſo as to ſettlement in the pariſh of Saxted, and ſhall permit and ſuffer 
—— in him to gain a ſettlement in the pariſh of Saxted; or if the ſaid 
F. cc. is a S. Clark ſhall gain a ſettlement, by the aſſiſtance of the defen- 
good bond. dant, any where out of the pariſh of Cransford, then the obli- 
cation to be void, otherwiſe in force. 
Upon the plcadings in this cauſe two iſſues were joined; 1, 
Whether the defendant hired Clarke as a ſervant, for ſuch time 
as to gain him a ſettlement in the pariſh of Saxted? 2d, Whether 
Clarke gained a ſettlement, by the aſſiſtance of the defendant, 
any where out of the pariſh of Cransford? which were found 


for the plaintiff. 
| It 


EAsrRU TRM 10 Geo: III. 1770. 51 


It appeared by recital in the condition of the bond, that Clarke 
being charged with begetting a baſtard child in the pariſh of 
Cransford, the plaintiffs took him up, and were carrying him to 

aol, by virtue of a juſtice's warrant, becauſe he could not find 
| Seo to that pariſh for the maintenance ot the woman and 
child; whereupon the defendant, who married the ſiſter of 
Clarke, (at her requeſt, and to ſave him from a gaol) gave the 
bond in queſtion. 


The woman never- had any baſtard child by Clarke; but 
afterwards the becoming chargeable to the pariſh of Cransford, 
this action was brought. 


It was moved by Serjeants Forſter and Feph/on, that 2 
might be arreſted ; becauſe it appears upon the face of the con- 
dition, that this bond is in eaſe of the pariſh of Cransford ; is an 
apparent fraud upon the pariſh of Saxted, and all other pariſhes ; 
is a bond againſt the law, and therefore void. 


But it was anſwered by IVhtaker, the King's ſerjeant, and 
reſolved by the court, that the bond was a good bond ; that 
nothing illegal appeared therein, nor was the ſame obtained by 
the plaintiffs through any unlawful or corrupt means. And 
judgment was given for the plaintiffs. 


Hatch verſus Cannon. In Formedon. May 18, 1770. 


[JPON the 12th of May, the tenant pleaded antient demęſne There muſt 
without an affidavit to verify the fact; the demandant be an affida- 

conſidering the plea without ſuch afhdavit as a nullity, yeſterday 228 

moved for, and had a peremptory rule to plead; whereupon Ser- plea of an- 

jeant Forſter now moved, that the peremptory rule to plead tient de- 

might be diſcharged, inſiſting that an affidavit to verify the fact elne. 

in the plea was not neceſſary; and cited 2 Ld. Raym. 1418. 

where it was ſo ruled. But, per Curiam, an athdavit is neceſſary 

wherever you plead to the juriſdiction of the court; and for any 

thing that appears to us, the lands in queſtion may be parcel of 

the manor itſelf which is antient — nwy and ſuch lands are 

pleadable at common law; but if they are lands Ae of a manor 

which 1s antient demeſne, then indeed they are not pleadable at 


common law. The peremptory rule to plead muſt ſtand, 


x | Lockyer, 
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Debt upon a 
bond againſt 
the executors 
of an execu. 
trix of the 
obligor, 
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Lockyer, Eſq. verſus Coward and another, Exccutors of 
Frampton, Widow, Executrix of Frampton. C. B. 


Somerſetſhire AMES COWARD, late of, &c. and Simon 
(to wit). Bartlett, late of, &c. executors of the laſt will 
and teſtament of Heſter Frampton widow, de- 

ceaſed, who was in her life-time executrix of the laſt will and 
teſtament of Richard Frampton, her then late huſband deceaſed, 
were ſummoned to anſwer unto Thomas Lockyer, Eſq. of a plea 
that they render to the ſaid Thomas Gool. of lawful money of Great 
Britain, which they unjuſtly detain from him, &c. And thereupon 
the ſaid, Thomas, by James Upton his attorney, ſays, that whereas 
the ſaid Richard, by the name of Richard Frampton the younger, 
in his life-time to wit, on the 18th day of Ju, in the year of 


our Lord 1751, at Yeo in the county aforeſaid, by his certain 


Oyer of the 
obligation 
and condi- 
tion, de fen- 
dants plc ad 
payment by 
the executtix 


aſter che day. 


writing obligatory, acknowledged himſelf to be held and firmly 
bound to the ſaid Thomas, in the aforeſaid 6oo/. to be paid to 
the ſaid Thomas, when he the ſaid Richard in his life-time ſhould 
be thereunto required; vet the aforeſaid /t:ichard in his life-time 
and the ſaid Ve in her life-time, after the death of the ſaid 
Richard, and the ſaid James and Simon, or either of them, after 
the death of the ſaid Hefter, (although often requeſted) have not 
rendered, neither hath any of them rendered the aforeſaid 6oo!/. 
to the ſaid Thomas ; but the ſaid Richard in his lite-time, and 
the ſaid Hier in her life-time after the death of the ſaid 
Richard, heve denied to render the ſame to the ſaid 7homas, 
and the ſaid James and Simon, after the death of the ſaid Heſter, 
do yet deny to render the ſame to the ſaid Thomas, and unjuſt] 

detain the ſame; whereupon the ſaid Thomas faith that he 1s 
injured, and hath damage to the value of 20!. and therefore he 
brings ſuit, Sc. And the ſaid Thomas brings here into court 
the writing obligatory aforeſaid, which teſtifies the debt afore- 
faid, in form aforeſaid, the date whereof is the day and year 


aboveſaid, &c. 


To this declaration the defendants, by leave of the court, 
pleaded four pleas: 1/7, They craved oyer of the obligation and 
condition, and ſet forth the ſame; which being read and heard, 
the defendants ſay, that the plaintiff ado non, Ec. becauſe, they 
fay, that after the death of the ſaid Richard Frampton, and after 
the 18th day of January in the ſaid condition mentioned, and in 
the life-time of the faid Heſter, to wit, on the 15th day of July, 


in the year of our Lord 1765, at Teo aforeſaid, ſhe the ſaid 
Heſter, executrix aforeſaid, paid to the ſaid Thomas the ſaid 
principal ſum of goo!. mentioned in the ſaid condition, with 
#9 . 1 . 
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all intereſt then due for the ſame, according to the form of the 
ſtatute in ſuch caſe made and provided. And this, Sc. where- 
fore, &c. | 


2d Plea. They ſay, that plaintiff actio non, &c. becauſe they 2d Plea. = 
ſay, that after the death of the ſaid Richard Frampton, and after Thar png 
the ſaid 18th day of January, in the ſaid condition mentioned, trix dd ac- 
and in the life-time of the fad Heſter, (to wit) on the faid 15th count toge- 
day of July, in the year of our Lord 1765 aforeſaid, at Yeour{ ther- 
aforeſaid, there was due and owing from the ſaid Hefter, as exe- 
cutrix as aforeſaid to the ſaid Thomas, on the ſaid writing obli- 
gatory, by the condition thereof, the ſaid principal ſum of goo!. 
in the ſaid condition mentioned, and the ſum of 94“. 75. gd. 
for intereſt thereof to that day, and no more, making together 
the ſum of 3940. 7s. gd. and that the ſaid Hefter in her life- 
time, and the ſaid Thomas Lockyer, then and there accounted 
together, as well of and concerning the ſaid money ſo due and 
owing to the ſaid Thomas, from the ſaid Heſter, as executrix as 
. upon and by virtue of the ſaid writing obligatory by 
the ſaid condition thereof, as of and concerning divers other 
ſums of money then due and owing from the ſaid Hefter in her 

own right, to the ſaid Thomas, as alſo of and concerning divers 
other Ba of money then due and owing from the ſaid Thomas 
to the ſaid Heſter, in her own right; and that upon the ſaid ac- And that the 
counting together as aforeſaid, ſhe the ſaid Heſter was then and bow * 1 
there found to be in arrear and indebted to the ſaid Thomas, in to plaintiff in 
the ſum of 466“. including therein the ſaid principal and in- 4661. for 
tereſt then due on the ſaid writing obligatory, by the condition — 
thereof, and being ſo found in arrear and indebted as aforeſaid, on 
ſhe the ſaid Heſter in her life-time, afterwards, (to wit) on the warrant of 
{ame day and year laſt aforeſaid, at Feovil aforeſaid, at the in- — 
ſtance and requeſt of the ſaid Thomas, ſigned, ſealed, and as her — 
acts and leeds delivered to the ſaid Thomas, a certain writing he received in 
obligatory called a bond, in the penal ſum of 9 2“. bearing ſetisfaction. 
date the 3 day and year laſt aforeſaid, with a condition there- 
unto ſubſcribed for the payment, to the ſaid Thomas, of the 
laid ſum of 466“. at a certain time therein mentioned; and a 
certain other deed or inſtrument, called a warrant of attorney, 
to confeſs judgment, bearing date alſo the ſame day and year 
laſt aforeſaid, directed to certain perſons therein named, as bein 
then attornies of his Majeſty's court of Common Pleas at WH 
minſter reſpectively, or to any other attorney of the fame court, 
and thereby impowered them or any one of them, or any other 
attorney as aforeſaid, to appear for her the ſaid Heſter, in his 
ſaid Majeſty's court of Common Pleas at W:/tmin/ter, as of 
Trinity term then laſt paſt, and to receive a declaration — 
her the ſaid Hefter, at the ſuit of the ſaid Thomas, in a plea of 
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debt on the ſaid bond for the ſaid 9gel. in which ſaid ſum the 
ſaid 3947. 75. gd. was then and there included, and to ſuffer 
judgment to go againſt her in ſuch ſuit for the ſaid debt, by 
default or otherwiſe; and then and there, at the ſaid inſtance 
and requeſt of the ſaid Thomas, delivered the ſaid deed or inſtru- 
ment ſo executed by her as aforeſaid to the ſaid Thomas, in full 
ſatis faction and diſcharge of the ſaid money ſo then due and 
owing to the ſaid Thomas, on the ſaid bond now brought here 
into court, and which ſaid writing obligatory ſo made by the 
ſaid Heſter, and the ſaid deed or OE called a warrant of 
attorney, to confeſs judgment thereon, ſo executed as aforeſaid, 
he the ſaid Thomas then and there received, had and accepted, 
of and from the ſaid Heſter, in full ſatisfaction and diſcharge of 
the ſaid money ſo then due and owing on the ſaid bond or 


writing obligatory now brought here into court ; and the ſaid 


which judg- 
ment was en- 
tered of re- 
cord, 


James and Simon further ſay, that the ſaid new bond and deed, 
or inſtrument called a warrant of attorney to confeſs judgment, 
ſo being executed, delivered and accepted, in manner and on 
the occaſion aforeſaid, he the ſaid Thomas afterwards, (to _ 
on the ſame day and year laſt aforeſaid, at Yeouil aforeſaid, 
cauſed the ſaid judgment to be entered up of record in the ſaid 
court of Common Pleas of our lord the King at Weſtminſter, 


- againſt the ſaid Heſter, as of Trinity term, in the fifth year of 


the reign of our lord the now King, for the ſaid 982“. debt, 
and 5os. which were awarded to the ſaid Thomas in and by the 


ſaid court of Common Pleas, as for his damages by him ſuſtained 


and a writ of 
feeri facias 
was executed 
upon the 
goods of the 
execu'rix for 
the debt and 


damage 8. 


on occaſion of detaining of that debt, as by the record and pro- 
ceeding thereof, ſtill remaining in the ſaid court of our lord the 
now King of the bench aforeſaid, at Weſtminſter aforeſaid, more 
fully appears; and the ſaid James and Simon further ſay, that 
the ſaid judgment ſtill remains in the ſaid court of the bench 
aforeſaid, not ſet aſide, reverſed, or any way annulled or made 
void ; and that he the ſaid Thomas, for the obtaining execution 
of the ſaid judgment, afterwards, in the life-time of the ſaid 
Heſter, ſued and proſecuted out of his ſaid Majeſty's court of 
the bench — at Weſtminſter aforeſaid, as of the ſaid 
Trinity term in the fifth year aforeſaid, a certain writ of our 
lord the now King, called a fier: facias, at the ſuit of the ſaid 
Thomas, upon the ſaid judgment againſt the ſaid He/ter in her 
life-time, direfted to the then ſheriff of the ſaid county of 
Somerſet, and teſted the 22d day of Zune, in the fifth year afore- 
ſaid, being the laſt day of that ſaid Trinity term, by which ſaid 
writ our ſaid lord the King commanded the ſaid then ſheriff of 
the ſaid county of — . that of the goods and chattels of 
the ſaid He/ter in his bailiwick, he ſhould cauſe to be made the 
ſaid debt and damages ſo recovered as àforeſaid, and whereof the 
ſaid He/ter had been convicted, as it appeared in the ſaid court of 

0 | | 1 N the 
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the bench aforeſaid, of record; and that he ſhould have that 
money before the ſaid King's juſtices of the bench at Weſ/tmin- 
/ter, on the morrow of Al Souls then next coming, to ſatisfy 
the ſaid Thomas his ſaid debt and damages; and that the ſaid 
then ſheriff ſhould have there then that writ; afterwards, and 
before the return thereof, (to wit) on the firſt wn of September, 
in the year of our Lord 176; aforeſaid, at Neon aforeſaid, the 
ſame writ was delivered to Paris Taylor, Eſq. who then and there 
- and from thence until, and at and after the return of the ſaid 
writ was ſheriff of the ſaid county of Somer/et, to be executed in 
due form of law; by virtue of which ſaid writ the ſaid then ſaid 
ſheriff of the ſaid county of Somer/et, afterwards, and before 
the return of the ſaid writ, (to wit) on the 2d day of September, 
in the year of our Lord laſt aforeſaid, within his baihwick, (to 
wit) at Yeouil aforeſaid, did cauſe to be made of the goods and 
chattels then of the ſaid He/ter in his bailiwick, the debt and 
damages aforeſaid, in form aforeſaid recovered, and this they are 
ready to verify; wherefore they pray judgment, if the ſaid 
Thomas ought to have or maintain his atoreſaid action thereof 
againlt them, &c. 


The third plea is the ſame as the ſecond plea, except that the 34 Plea like 
third doth not ſet forth a fierr facias iſſued and executed. — 
By the fourth plea by leave of the court, the defendants ſay, 4th Plea. 
that the plaintiff aro non, &c. except as to 10. parcel, Sc. Plane admini- 
becauſe they ſay that they the ſaid James and Simon have fully — 
adminiſtered all and ſingular the goods and chattels which were value of 10l. 
of the ſaid Richard Frampton, at the time of his death, which 
have ever come to the hands of the ſaid Zames and Simon, or 
either of them, to be adminiſtered, except goods and chattels to 
the value of 10/.; and that the ſaid Zames and Simon have not, 
nor hath either of them, nor had they or either of them on the 
day of ſuing out the original writ of the ſaid Thomas, or at any 
time ſince, any goods or chattels which were of the ſaid Rickard 
Frampton, at the time of his death, in their or cither of their 
hands to be adminiſtered, except the ſaid goods and chattels to 
the value of the ſaid 10/. and this they are ready to verify; 
wheretore they pray judgment if the ſaid Thomas ought to have 
or maintain Jus aforeſaid action thereof againſt them, except as 

to the ſaid 100. Sc. 
J. Burland. 


And the ſaid Thomas, as to the ſaid firlt plea of the ſaid Replication 
James and Simon, by them firſtly above Weaded in bar, ſaith — — 
that he by reaſon of any thing in that plea alledged ought not „ folvit 7 
to be barred from having his aforeſaid action thereof 1 dum, Ac. 

E 4 em, 
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Replication 
to the ſecond 
plea. 


That the 
plaintiff did 
not receive 
and accept 
the bond and 
warrant to 
confeſs judg- 
ment in ſatis- 
faction. 


The like re- 
plication to 
the third 
plca. 


Replication 
to the 4th 


lea. 
a Eh- plaintiff 


pray s judg- 
ment as to the 
1c]. in de- 
fend int's 
hands, 
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them, becauſe he ſaith, that the ſaid He/ter did not pay to 
the ſaid Thomas, the ſaid principal ſum of gool. mentioned in 
the ſaid condition, with all intereſt then due for the ſame, in 
manner and form as the ſaid Zames and Simon have above in 
that plea alledged, and this he prays may be inquired of by the 
country. And as to the plea of the ſaid Zames and Simon, by 
them ſecondly above pleaded in bar, the ſaid Thomas faith, 
that he, by reaſon of any thing in that plea alledged, ought 
not to be barred from having his aforeſaid action thereof againſt 
them; becauſe proteſting that the ſaid Heſter did not deliver 
to the ſaid Thomas, the ſaid writing obligatory and the ſaid 


deed or inſtrument in that plea in that behalf mentioned in full 


ſatisfattion and diſcharge of the money due and owing to the 
ſaid Thomas on the ſaid bond now brought here into court, pro- 
telling alſo, that the ſaid ſheriff, in that plea mentioned, did 
not cauſe to be made of the goods and chattels of the ſaid 
Heſter, the ſaid debt and damages in that plea mentioned: for 
replication in this behalf, he the ſaid Thomas ſays, that he the 
ſaid Thomas did not receive and accept the ſaid writing obli- 
gatory and deed or inſtrument, in that plea in that behalt men. 
tioned, of and from the ſaid He/ter, in full fatisfattion and diſ- 
charge of the ſaid money, due and owing on the ſaid writing 
obligatory now brought here into court, in manner and form as 
the ſaid Zames and Simon have above in that plea alledged, and 
this he alſo prays may be inquired of by the country. And 
as to the plea of the ſaid James and Siman by them thirdly 
above pleaded in bar, the ſaid Thomas ſaith, that he by reaſon 
of any thing in that plea alledged, ought not to be barred from 
having his aforeſaid action thereof againſt them, becauſe pro- 
teſting, that the ſaid Heſter did not deliver to the ſaid Thomas 
the ſaid writing obligatory, and the ſaid deed or inſtrument, in 
that plea in that behalf mentioned, in full payment, ſatis- 
faction and diſcharge of the money due and owing to the ſaid 
Thomas, on the ſaid bond, now brought here into court ; for 
replication in this behalf, the ſaid Thomas ſaith, that he the ſaid 
Thomas did not receive and accept of and from the ſaid Heſter, 


the ſaid writing obligatory, and deed or inſtrument, in that plea 


in that behalf mentioned, of and from the ſaid He/ter, in full 
payment, fatisf;ttion and diſcharge of the ſaid writing obliga- 
tory now brought here into court, in manner and form as the 
ſaid James and Simon have above in that plea alledged ; and this 
he alſo prays may be inquired of by the country, Sc. And 
as to the N of the ſaid James and Simon, by them laſtly 
above pleaded in bar, inaſmuch as the ſaid James and Simon 
have not denied the ſaid action of the ſaid Thomas ; and inal- 
much as the ſaid 7ames and Simon have therein confeſſed to have 
goods and chattels in their hands, to the value of 10/. to be 

adminiſtered, 
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adminiſtered, the ſaid Thomas prays judgment as to thoſe goods 

and chattels, and that the ſaid — parcel of his ſaid debt may 

be adjudged to him, to be levied of thoſe goods and chattels, 
together with his damages by him ſuſtained, by reaſon of the 

detaining of the ſaid parcel of the ſaid debt. And as to the 

reſidue of the ſaid debt, the ſaid Thomas faith, that he by reaſon 

of any thing by the ſaid Zames and Simon in that plea alledged, 

ought not to be barred from having his aforeſaid attion in that 

refpeRt againſt them, becauſe he ſays, that he the ſaid Thomas, 

on the 14th day of February, in the gth year of the reign of 

our Lord the now King, ſued out his original writ againſt the 

faid James and Simon; and that the ſaid James and Simon, on And further 
the day of ſuing out the ſaid original writ, had goods and chat- ſays, that on 
tels which were of the ſaid Richard Frampton, at the time of — 
his death, to the value of the reſidue of the ſaid debt in their the original 
hands to be adminiſtered, over and above the ſaid godds and writ, the de- 
chattels ſo confeſſed as aforeſaid, wherewith the ſaid Zames and — 
Simon might and ought to have ſatisfied the ſaid Thomas the — * 
reſidue of the ſaid debt, to wit, at Yeour! aforeſaid; and value of the 
this he is ready to verify, wherefore he prays Judgment, . of the 
and the reſidue of his debt aforeſaid, together wah his damages and above 
by occaſion of the detaining thereof, to be adjudged to him, the faid 10l. 


Sc. 
George Wilſon. 


Serjeant Burland moved to ſet the fourth replication aſide, and The 4th re- 
alledged that the plaintiff ought to have accepted of the 10/. Proton was 
confeſſed to be in the defendant's hands unadminiſtered, and to good one. 
have prayed judgment for the ſame, and aſſets in futuro quando 
acciderint, or ought to have replied ſingly, that defendants had 
alſets in their hands ultra the 10/l. and to have gone to iſſue 
thereupon, whereupon the court made a rule to ſhew cauſe why 


the fourth replication ſhould not be ſet aſide with coſts. 


Upon ſhewing cauſe, I inſiſted that the replication was a Raſt. Ent. 
good one, founded in truth, juſtice and good reaſon ; that the $09. 
detendant having acknowledged he had 100. in his hands un- of gar, 59s 
adminiſtered, the plaintiff had an immediate right to have judg- a. 
ment for that ſum in part of his debt, and to reply and ſay 
further that the defendant had aſſets ullra that 101. ſufficient 
to ſatisfy the reſidue of the debt, and cited the two entries in 
the margin exactly in the point; and of that opinion was the 
court, and without hearing my brother 7eþk/on fully, who 
was on the ſame ſide with me, the court called upon my 
brother Burland, aſking him, what he had to ſay in ſupport of 
the rule, but he ſeemed to give it up; whereupon the cot 
declared the fourth replication was a very good one in * 


reſp Ct, 
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reſpect, and ſaid, that if it had been doubtful whether it was 


ſo or not, they would not have determined that matter upon 


a motion, but would have put the defendant to demur to it. 
The rule was diſcharged with coſts, Lord commiſhoner Ba- 


thurſt abſent. 


Afine amend- 
- ed in the 
name of a 
pariſh which 
was levied 
temp. Anna 
regings 


An attorney 
having ſued 
by his attach- 
ment of privi- 
lege, was non- 
ſuited, ac d 
taken upon a 
ca. ſa. return- 
able on a ge- 
neral return, 
and held well 
enough, 


Bohoun and others Plaintiffs, and Burton and others 
Deforcients. 


GQERJEANT Burland moved, that a fine of lands levied in the 

reign of Queen Anne might be amended by a deed of marriage 
ſettlement (on the behalf of one ohn Smith, tenant in tail under 
that ſettlement) by altering the name of a pariſh in the fine 
from Coxley to Corley, upon reading of the deed, the indenture of 
the fine, and an affidavit that there was no ſuch pariſh as Coxley 


in the county where the lands are. The court ordered the 


fine to be amended, without making any rule upon any perſon 
to ſhew cauſe, 


Terrot an Attorney verſus Hele. C. B. 


HE plaintiff brought an action againſt the defendant, and 
ſued by his writ of attachment of privilege, which was 
(according to the courſe of the court) returnable upon a day 
certain, the plaintiff became non- ſuited, and was taken, and in 
cuſtody upon a capras ad ſatigfaciendum, (for the coſts upon the 
judgment of non-ſuit) returnable upon a general return, where- 
upon ſerjeant Nares for the plaintiff moved to ſet aſide the Ca. 
Sa. inſiſting that it was irregular, becauſe not returnable upon 
a day certain, and had a rule to ſhew cauſe; at the ſame time 
ſerjeant Burland for the defendant moved, that the return of 
the Ca. Sa. might be amended, and had alſo a rule to ſhew 
cauſe; upon ſhewing cauſe upon both theſe rules at the ſame 
time, the court were clearly of opinion, that the Ca. Sa. was 
well enough, the plaintiff being non-ſuited had no day in court, 
nor was he entitled to any privilege to have the Ca. Sa. return- 
able on a day certain, that he being non-ſuited ſeemed to have 
abuſed his privilege; beſides, it was ſaid by Yates Juſtice, and 
agreed by the court, that you cannot take any advantage of the 
irregularity of proceſs, without having it returned, and before 
the court, which in this caſe it was not; that the court in 
this caſe would not, on a motion to have the writ returned, 
have made any rule for that purpoſe. The reaſon why proceſs 
both for and againſt an attorney is made returnable on a day 
certain, is becauſe of his daily attendance in court, but this al- 
g torney 
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torney is out of court, and in cuſtody in execution, has no day 
in court, and ſo cannot attend, and therefore in this caſe he 
loſes his privilege to have this proceſs againſt him returnable 
on a day certain; ſo the writ is well enough, and there is no 
occaſion to amend it. : 


The court diſcharged both thg rules. Ab/ente Lord Com- 
miſſioner Bathurſt, 


Nota. It was laid down as a rule by the court, that when Bail excepted 
bail above is excepted againſt, and cannot juſtify themſelves, de, aud not 
| Ga T : ES juſtifying, are 
_ are conſidered as no bail, and therefore cannot render the 2 ng bail, and 


defendant to priſon: but other freſh bail may be put in, and cannot render 
defendant to 


before any exception taken to them, they may render him to r Plat. 


priſon in diſcharge of themſelves. Per totam curiam, 


— 


Day an Attorney ver/us Buller. C. B. 


ACTION for ſlandering the plaintiff in his profeſſion of Slander. 
an attorney, by ſaying of him theſe words iat does he 1 

8 to be a lawyer? It: is no more a lawyer than the devil]! , 

erdict for the plaintiff, And now Serjeant Davy moved an ar- ſpoken of an 
reſt of judgment; alledging, that it was not actionable to oy of — is. 
an attorney he was no lawyer, any more than to ſay of an ber 
apothecary that he was no phyſician; that it was no more ne- 
ceſſary for an attorney to be a lawyer, than for an apothecary to 
be a bs, But per curiam, to ſay of an attorney, he is no 
lawyer, is a great reflection upon him, and means that he does 
not underſtand his buſineſs ; beſides, (they ſaid) an attorney mult 
have a competent knowledge of the law, or he cannot draw a 
common writ or declaration. And per Yates Juſtice, the words 
are as great a ſlander upon the plaintiff, and as injurious to him, 
as any words poſſibly can be. 


So the ſerjeant took nothing by his motion, and plaintiff had 
judgment. 


Fonereau verſus C. B. 


IN an action upon the ſtatute againſt bribery, there was a ver- A new trial is 

dict for the defendant ; and now Serjeant Forſter moved for a never granted 

in actions up- 

on penal laws. 

But ſee Term 

Rep. K. J. vol. 4, P. 753+ vol. 5, f. 19: & vol. 6, p. 638.] 
| never 


new trial, as being againſt evidence. But per totam curiam. we 
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never grant new trials in actions on penal laws; and it has been 
ſo hel for more than fifty years paſt. The court condemned 
the caſe in 2 Keb. 226. 


| Sayer qui tam, &c. ver/us Dicey & al'. C. B. 


If the propri- A N action upon the fat. 8 Geo. 2. c. 13. ef. 1. againſt 
3 | the defendants was brought to recover the penalty given 
or other print by that ſtatute, for copying and ſelling a print of the King of 
will intitle Denmark. The ſtatute enacts, (amongſt other things)“ That 
TS. or every perſon who ſhall invent and deſign, engrave, etch, or 
the ſtat. 8 work in mezzotinto or caro oſcuro, any hiſtorical or other 
Geo, 2. cap- „ prints, ſhall have the ſole right of 8 the ſame for 
Mo —_— «* fourteen years, to commence from the day of the firſt publiſhing 
he muſt en- thereof, which ſhall be truly engraved with the name of the 
grave boch his © proprietor on each plate, and printed on every ſuch print or 
Son . prints; and if any other 2 . ſhall copy and ſell, in the 
| frſt publ bing ** whole or in part, by Mr? adding to, or diminiſhing from 
| thereef on the © the main deſign, or ſhall reprint or import for ſale any ſuch 
| — _ „ prints, without the conſent of the I in writing, 
on the print, ©* ſigned in the preſence of two witneſſes, &c. (ſee the ſtatute) 
: «+ ſuch offender ſhall forfeit the plates, and all ſheets ſo printed, 
to the proprietors of ſuch original prints, who ſhall forthwith 
% deſtroy and damaſk the ſame; and every ſuch offender ſhall 
&« forfeit gs. for every print found in his cuſtody, contrary to 
* the ſaid att; one moiety to the King's majeſty, and the other 
* moiety to any perſon who ſhall ſue for the ſame,” By the 2d < 
ſe. „It ſhall be lawful for any perſon who ſhall purchaſe any 
| plates for 13 from the original proprietors, to reprint 
6 from the ſaid plates.” The defendants pleaded the general 
| iſſue: and at the trial, before Lord Chief Juſtice ///mot in this 
term, the plaintiff proved, that Mr. Houſetoun, a moſt excellent 
artiſt in mezzotinto or chiaro euro, ſcraped a plate (in that man- 
ner) from a picture of the King of ny. painted by the 
celebrated Mrs. Angel:ca ; that the plaintiff purchaſed the plate 
of the proprietor thereof, and that the defendants had ed and 
ſold the ſame. The name of the proprietor of the plaintiſf's 
plate, and the year of our Lord wherein the ſame was publiſhed, 
| was engraved thereon, and printed on his prints; but the day of 
0 the month of the firſt publiſhnng thereof, was not engraved on has 
Plate or printed on has prints, and thereupon it was objected for 
the defendants, that the plaintiff could not recover, becauſe he 
had not complied with the a& of parliament. This point was 
reſerved for the opinion of the court; and now it was ſaid by 
Serjeant IWiitaker for the plaintiff, that the ſtatute did not re- 
quire the day of firſt 1 the print to be printed thereon. 
: | But 
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But per curiam, (without hearing Serjeant Burland the defen- 
dant's council), The words of the ſtatute are as plain and certain 
as poſſible: there are two conditions therein, z. the day of 
the firſt publiſhing of the print, and the name of the proprietor 
thereof, both muſt be engraved and printed; that any perſon 
may know when the proprietor's ph n/a right — ; and 
when, and againſt whom, he may be guilty of offending con- 
trary to the ſtatute. So the poſtea was ordered to be delivered to 
the defendants, and judgment of nonſuit to be entered againſt 
the plaintiff. 


Hally verſus Tipping. C. B. 


HE plaintiff (in his own right) arreſted the defendant Plaintiff hall 
upon a capras ad reſpondendum, with an ac ettam therein, genic iy 
to anſwer the plaintiff (in his own right) in caſe upon promiſes, cares differ. 
to his damage of 200. | which was marked for bail by affidavit ently from his 
tor 120/.] whereupon the defendant's attorney applied to the t. 
2 's attorney, and undertook to put in ſpecial bail, which 
e accordingly did. The plaintiff having 3 in this cauſe 
as executor, and not in his own right; it was now moved b 
Serjeant Burland, that the bail might be vacated and diſcharged, 
and a common appearance accepted ; which was ordered ac- 
cordingly by the court, and that the plaintiff might then pro- 


ceed as executor. Serjeant Glynn for the plaintiff. 


Bruce verſus Rawlins and others. C. B. 


frightened and much —_— delivered to the detendants (at 1001. dama- 


their requeſt) the keys of ſeveral boxes and drawers, which the . 


and did very little or no damage; and departed, curſing and ſay- te ingeig- 


ing, Damn it, there are no goods! Whereupon the jury found 0 
100/, damages. . ; * 7175 125 
K. B. 535" 


— —— — NC — —— — — 
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Serjeant Burland moved to ſet aſide the inquiſition for exceſſive 
damages, under the circumſtance of this caſe, and upon an 
affidavit that the defendants did little or no damage; that they 
had been informed that the plaintiff 's ſon was lately come home 
from India, and had ſecreted ſome run-goods in the plaintiff's 
houſe, and that they verily believed ſome of the jury were the 
plaintiff's friends and acquaintance, and had favoured him in 
giving ſuch large damages: he cited a caſe in B. R. of Stringer 
verſus Cu/tom-houſe Officers, for ſtopping a waggon to ſearch tor 
run-goods, and found none: the jury on an inquiry gave 100!. 
damages; the court ſet aſide the inquiſition; and upon the ſecond 
writ of inquiry, the jury only found five guineas * He 
endeavoured to diſtinguiſh this caſe from Redſhaw verſus Brook 
and others, 2 Wilſon 405. which was 2001. damages given by a 


jury upon a trial of a like treſpaſs ; becauſe an attaint lies upon 


a falſe verdict, but not upon an inquiſition of office, as this is; 
that this plaintiff was only a butcher, but Redſhaw was a ſhop- 
keeper in London. 


Serjcant Leigſi for the plaintiff, in ſhewing cauſe, produced 
an affidavit, wherein it was ſworn, that the plaintiff knew 2 
the face of one of the jury, that he had no acquaintance wit 
him or any of the reſt of them; that the defendants came to the 
plaintifF's houſe in July laſt, ſaid they had received information. 
(but not from whom), that uncuſtomed goods were ſecreted 
therein, and that they muſt ſcarch the houſe ; that the plaintiff's 


wife and daughter were much terrified ; that the defendants de- 


manded and received from them the keys of ſeveral boxes and 
drawers in the houſe, wherewith they opened and ſearched the 
fame, but found no uncuſtomed or prohibited goods therein, or 
in any other part of the houſe where they alſo ſearched. The 
ſerjeant inſiſted there was no difference between this caſe and 
that of Redſhaw verſus Brook ; only that the damages there were 
200/. for a like treſpaſs to this now in queſtion, wherein there 
are only 100/. damages; and therefore he prayed the rule to 
thew cauſe why the inquiſition ſhould not be ſet aſide, might be 


diſcharged. 


Wilmot Chief Juſtice. This is an inqueſt of office to inform 
the conſcience of the court, who, if they pleaſe, may themſelves 
aſſeſs the damages; but Iam of opinion we ought not to inter- 
pole in this caſe, which differs widely from the caſe of topping 
the waggon. This is an unlawful entry into a man's houle 
(which 1s his caſtle), an invaſion upon his wife and family at 
peace and quietneſs therein, frightened and ſurpriſed by theſe 
defendants; who under pretence of information received, — 

2 colour 
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colour of legal authority, demand the keys of, and ſearch all 
the boxes and drawers in the houſe. I cannot conceive what 
theſe Cuſtom-houſe officers mean, by acting in this unjuſtifiable 
manner, after this matter has been ſo often tried in Weftmanſter- 
hall ; they know the riſk they run by ſuch conduct, and muſt 
take the conſequence that may fall upon them by the verditt of 
a jury. The plaintiff being a butcher, or inferior perſon, makes 
no difference in the caſe. The ſuſpicion of having run-goods 
in his houſe is a very injurious imputation upon him; and 
though he is but a butcher, it is the ſame damage to him as it 
he was the greateſt merchant in London. The detendants have 
invaded the plaintiff's houſe and property, and diſturbed his 
family; they continue to go on and act againſt the ſubjett in this 
illegal manner, and then come to this court, and ſay “ the da- 
mages are too large, we pray you reduce them.“ For my own 
part, I am very clearly of opinion, that this is one of thoſe caſes 
wherein the court will not interpoſe. 


Gould Juſtice. The entering the plaintiff's houſe under co- 
lour of legal authority, aggravates the treſpaſs committed by 
the defendants; and though they had a writ of aſſiſtance, yet 
as they had no conſtable with them, they would have been treſ- 
paſſers, notwithſtanding they ſhould have found uncuſtomed 

oods in the plaintiff's houſe. See at. 12 Car. 2. cap. 19. 
Fa. 1 4. and ſtat. 13 & 14. Car. 2. cap. 11. A cauſe was 
tried before me at Pool (which is a town and county of itſelf), 
—— a Cuſtom-houſe officer and a conſtable, for entering the 
P aintiff's houſe to ſearch for run-goods; and though they found 

uch goods in the houſe, yet becauſe the conſtable was not a 
conſtable of the town of Poo/, but of the county of Dor/et, they 
were treſpaſſers, and the jury gave the plaintiff 1000. damages. 


Yates Juſtice. The caſe muſt be very groſs, and the damages 
enormous, for the court to interpoſe : here the defendants have 
acted under colour of legal authority, and we have no line or 
meaſure to go by. L think the damages are not exceſſive, and 
have no deſire to ſet the inquiſition aſide. Rule diſcharged. 
Abſent Lord Commiſſioner Bathurſt, in Canc'. 


Doe on the demiſe of Maſon wver/us Maſon. C. B. 
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EIECIMENT of copyhold lands holden of the manor of A fingle 24- 


Denham-hall in the county of , tried before Mr. 
Baron Smythe at the laſt aſſizes, when a verdi& was found for 


cuſtom of a manor for lands to deſcend to the youngeſt nephew : which contradicting 
the 


on the other fide, the court refuſed a new trial, 


mittance to a 
copyhold is 
evidence to 
prove the 
the evidence 


— 
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the plaintiff, who claimed as being the younge nephew, and 
heir by the cuſtom of the manor, of the laſt perſon ſeiſed of the 
lands in queſtion. 


On the part of the defendant it was contended at the trial, 
that the cuſtom of the manor was, that the copyhold lands de- 
ſcended to the youngeſt ſon; or if no ſon, to the youngeſt bro- 
ther of the tenant laſt law fully ſeiſed; and that the cuſtom ex- 
tended no farther. f 


On the part of the leſſor of the plaintiff it was contended at 
the trial, that the cuſtom of the manor was, that the copyhold 
lands deſcended to the youngeſt ſon ; if no ſon, to the youngeſt 
brother; if no brother, to the youngeſt nephew; it no nephew, 
to the youngeſt couſin of the tenant Naſt lawfully ſeiſed. 


It was proved for the leſſor of the plaintiff at the trial, that 
he was the youngeſt nephew of the perſon laſt ſeiſed of the pre- 
miſes ; => it appeared, by the court rolls of the manor, that a 

oungeſt nephew, at a court leet and court baron held in and 
hho the ſaid manor in 1657, was admitted tenant, as heir, by 
the cuſtom, to the perſon laſt ſeiſed of lands in this manor: 
this was the only evidence for the plaintiff. ; 

For the defendant it appeared, that at a court leet and court 
baron held in and for the ſaid manor im 1692, the jury had 
homage by a preſentment found, and which was entered upon 
the rolls of the manor, that the cuſtom of deſcent extended 
only to the youngeſt ſon ; and if no ſon, to the youngeſt brother, 
and no farther. Alſo two old witneſſes ſwore, that they had 
heard and believed, that this was the cuſtom of the manor, 
that the cuſtom of deſcent went no further than the youngeſt 
fon and youngeſt brother. | 


war Lngh moved for a new trial, ſuggeſting that this was 
a verdict contrary to evidence; and inſiſting that the ſingle in- 
ſtance of admittance of the nephew in the year 1637, was not 
ſufficient evidence to ſupport the cuſtom contended for by the 
1 ; whereupon a rule was made to ſhew cauſe why there 

ould not be a new trial, and Mr. Baron Smythe having reported 
as above, gave no opinion one way or other in the caſe. 


Serjeant Whitaker for the plaintiff, ſhewed cauſe why there 
ſhould not be a new trial; and inſiſted, that here was evidence 
on both ſides, that the evidence given for the plaintiff was legal 


The right of and admiſſible, and contradicts the defendant's evidence, and in 


ſuch caſe the court never grants a new trial; beſides this is an 
ejectment, 
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ejectment, and does not conclude the defendant from trying the 
cuſtom again upon another ejeftment. And of this opinion was 
the court. And the Chief Juſtice ſaid, he thought the admit- 
tance of the nephew in 1657, was very material evidence, being 
done at a court leet and court baron, when it would certainly 
have been controverted, if the jury had not thought hat to be 
the cuſtom. And they ſaid, as this was an ejettment, there 
was no occaſion (if they had doubted) to grant a new trial, for 
the defendant may try x cuſtom again, if he thinks fit. Rule 
diſcharged, and the po/tea delivered to the plaintiff, 


* 


Johns ver/us Whitley & al'. C. B. 


Cornwall Ts record is entered of laſt Michaelmas term; 
(to wit) => in the office of Prothonotary Dickens, roll —. 
Foſeph Wiutley, late of the pariſh of Lankydrocrk in the 
county aforeſaid, viſtas; Edward W hitley, late of the pariſh of 
St Winnow in the ſaid county, huſbandman ; and Peter Bennet, late 
of the ſame place, huſbandman ; were attached to anſwer to 
John Johns gentleman, in a plea, wherefore with force and arms 
they broke and entered the cloſes of the ſaid ohn, in the _— 
of St. Winnow aforeſaid in the county of Cornwall, and trod 
down, conſumed and ſpoiled the graſs and corn of the ſaid ohn 
of the value of ten pounds, there late] growing, with feet in 
walking; and eat up, trod down, conſumed and ſpoiled, other 
the — and corn of the ſaid 7h, of the value of other ten 
pounds, there alſo lately growing, with certain cattle; and reap- 
ed, mowed, cut down and felled, other the graſs and corn of 
the ſaid ohn, of the value of one hundred pounds, there alſo 
my ſtanding, growing and being, and took and carried away 
the ſame, and converted and diſpoſed thereof to their own uſe; 
and with the wheels of carts, waggons and other carriages, tore 
up, turned up, ſubverted and ſpoiled the ſoil of the ſaid ohn, 
in and of the ſaid cloſes: and alſo, wherefore with force and 
arms they the ſaid 7o/eph, Edward and Peter, at the pariſh 
of St. Winnow aforeſaid, reaped, mowed, cut down and felled; 
other the graſs and corn of the ſaid John, of the value of 
other one hundred' pounds, there lately growing, ſtanding and 
being, and took * carried away the ſame, and converted 
and diſpoſed thereof to their own uſe: and alſo, wherefore 
the ſai 2h, Edward and Peter, with force and arms, at 
the pariſh of St. Winnow aforeſaid, ſeized took and carried 
away other the graſs and corn of the ſaid John, of the value 
of other one hundred pounds, there Jately found; and con- 
verted and diſpoſed 3 to their own = __— 4 
wrongs to the ſaid Jon, to the great damage of the ſaid ohn, and 
Vol. III. 7 | * N 7 againſt 


— 


* 8 
ET 
=y 
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Count in treſ- againſt the peace of our lord the now King, &c. And there- 
foes upon the ſaid ohn, by John Kimber his attorney, complains ; 
rut ant for that the ſaid Joſeph, Edward and Peter, on the firſt day of 
trod down Fuly, in the year of our Lord one thouſand ſeven hundred and 
_ — — lixty eight, and on divers other days and times between that 
8 day and the firſt day of Odlober then next following, with force 
reaped, cut and arms broke _ entered the cloſes, (to wit) one cloſe called 
down and Mull Park, one other cloſe called Three Pieces, otherwiſe The 


— Three Pieces, one other cloſe called Dinny Boul, one other cloſe 


corn. cailed Lane End, one other cloſe called Bove Town, and fix 


other cloſes of the ſaid %s, in the pariſh of St. Winnow afore- 
ſaid, in the ſaid county of Cornwall, and trod down, conſumed 
and ſpoiled the graſs and corn, (to wit) wheat, barley and oats, 
of the ſaid ohn, of the value of ten pounds, then there OW- 
ing, with feet in walking; and eat up, trod down, conſumed 
and ſpoiled, other the graſs and corn, (to wit) other wheat, bar- 
ley and oats of the ſaid Zorn, of the value of other ten pounds, 
there then growing, with certain cattle, (to wit) with horſes, 
mares, geldings and oxen, and reaped, mowed, cut down and 
felled other the graſs and corn, (to wit) other wheat, barley 
and oats of the ſaid on, of the value of one hundred pounds, 
there then ſtanding, growing and being, and took and. carried 
away the ſame, and converted and diſpoſed of the ſame to their 
on uſe; and with the wheels of carts, waggons and other car- 
riages, tore up, turned up, ſubverted and ſpoiled the foil, (to 
| wit) five hundred perches of the ſoil of the faid un, in and of 
2d Count for the ſaid cloſes; and alſo for that the ſaid Joſeph, Edward and 
— Peter, on the ſaid firſt day of July, in the year of our Lord one 
carrying away thouſand ſeven hundred and ſixty- eight aforeſaid, and on divers 
_ graſs other days and times between that day and the firſt day of Oc- 
and corn. tober then next following, with force and arms, at the pariſh of 
St. Winnow aforcſaid, mowed, reaped, cut down and felled, 

other the graſs and corn, (to wit) other wheat, barley and oats 

of the ſaid on, of the value of other one hundred pounds, 

there then ftanding, growing and being, and took and carried 

: away the ſame, and converted and diſpoſed thereof to their own 

34 Count to uſe; and alſo for that the ſaid Fo/eph, Edward,” and Peter, 
me ike &t- on the ſaid firſt day of July, in the year aforeſaid, and on divers 
other days and times between that day and the ſaid firſt day of 
Ofober then next following, with force and arms, at the pariſh 

of St. Winnow aforeſaid, ſeized, took and carried away, other 

the graſs and corn, (to we one hundred cart loads of other 

ſs, one hundred cart loads of other wheat in the ſtraw, one 

hundred cart loads of other barley in the ſtraw, and one hundred 

cart loads of other oats in the ſtraw, of the ſaid ohn, of the value 


of other one hundred pounds, there then tound, and — 
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and diſpoſed thereof to his own uſe, and did other wrongs to the 
ſaid ohn, to the great d e of the ſaid on, and againſt the 
peace of our ſaid lord the now King; wherefore the ſaid on ſays, 
that he is injured, and hath ſuſtained damage to the value of 
one hundred pounds, and therefore he brings his ſuit, &c. 


And the ſaid 7o/eph, Edward and Peter Bennett, by Francis 
John Hext their attorney, come and defend the force and injury, rf Plea, 
when, Sc. and ſay, that they are not guilty of thetreſpaſs afore- nu. 8 
ſaid, above laid to their charge, in manner and form as the {aid whole decla- 
Jon hath above thereof complained againſt them, and of this ration. 
they put themſelves upon the country, &c. And for furthe 
ples as to the breaking and entering the ſaid cloſes, in the ſaid 24 Plea in 

eclaration mentioned, in which, S.. and treading doyyn, con- — 4 
ſuming and ſpoiling the graſs there lately growing, with feet in cloſes ks 
walking and eating up, treading down, conſuming and ſpoiling the declaration, 
ſaid other graſs there alſo lately growing, with the ſaid cattle in the an 
laid declaration mentioned, and with the wheels of carts, waggons — — 
and other carriages, tearing up, turning up, ſubverting and (| —— other graſa, 
the ſoil of the ſaid cloſes, by the ſaid Toh, Edward and Peter 55d with 
Bennett, above ſuppoſed to have been done, they the ad Joſeph, — Tour» of 
Edward and Peter Bennett, by leave of the court here to them for ſeit of the 
this purpoſe granted, according to the form of the ſtatute in fuch 2 
caſe lately made and provided, ſay that the ſaid John ought nat 3 
to have his aforeſaid action thereof againſt them; becaule, they P. k. before 
ſay, that before my of the ſaid times when, Sc. one Peter Knzght the time, 
was lawfylly entitled to the faid cloſes, in which, &c. for the xe- wenn, 
mainder of a term of ninety-nine years, determingble upon the to ſaid cloſes 
death of him the ſaid Peter Knight ; and being ſo entitled FE» for the re- 
he the ſaid Peter Knight, before any of the A when, Sc. . > 5 
(to wit) on the ſecynd day of February, in the year of our Lord years, de- 
one thouſand ſeven hundred and ſixty-ſeven, at the pariſh afore- terminable 
ſaid, demiſed the faid cloſes in which, Sc. with — appurte- 28288 
nances, unto the ſaid Joſeph; to haye and to hold the ſame un- P. K. who 
to the ſaid Joſehli, from thenceforth for the ſpace of qne whole demiſed the 
year then next following, and ſo from year to year, for ſo long — 
time as it ſhould pleaſe che ſaid Peter Knight and the ſaid Ja- whitey. 
/eph, and the eſtate and intereſt of the ſaid Peter Knight ſhould To held the 
continue therein, by virtue of which faid demiſe be the fqid bene for one 
82 afterwards, and before any of the ſaid times whey, from year to 

c. (to wit) on the ſaid ſecond day of February, in the year of year as long 
our Lord one thouſand feyen hundred and fixty-ſeven, at the # it Bould 
pariſh aforeſaid, entered jnto the fad cloſes in which, Se. with 2 . K. 

, ; and defendant 


J. W. andthe eſtate and intereſt of ſaid P. K. continye therein. virtue of which demiſe 
the ſaid J. entered and was poſſeſſed, by ſaid P. Eee * bis he ſill continuing 
therein. And being ſo poſſeſſed, the ſaid J. before the tiches when, &c. ploughed and ſowed the 
laid cloſes with cora. And the ſaid P. K. ae the ſaid J. had ſo ploughed and ſowed, and before he 
had reaped and carried away the corn, and before the end of the faid ears, pg before the (aid time 
when, &c. died. And ſo the defendants juſtify the entering into hl loſes, and reaping and carrying 
away the corn, and excuſe themſelves for treading, &c. a little graſs upon I | 
F 2 
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the appurtenances, and became and was poſſeſſed thereof, the 
ſaid Peter Knight then being living, and the intereſt of the ſaid 
Peter Knig ht ail continuing therein, and being ſo poſſeſſed thereof, 
and the ſaid Peter Knight then being living, and the intereſt of the 
ſaid Peter Knight, then continuing in the ſaid cloſe, in which, 
Sc. he the ſaid Joſeph afterwards and before any of the ſaid times 
when, &c. (to wit) on the twentieth day of March, in the ſaid 
year of our Lord one thouſand ſeven hundred and fixty-eight, 
ploughed the ſaid cloſes in which, Sc. and then and there ſowed 
the ſame with corn, (to wit) wheat, rye, barley and oats; and 
the ſaid Peter Knight, after the ſaid 75 = had ſo ploughed the 
ſaid cloſes in which, &c. and ſown the ſame with corn, and be- 
fore the ſaid Zo/eph had reaped and carried away the ſaid corn, 
and before the expiration of the ſaid ninety-nine years, and be- 
fore the ſaid time when, &c. (to wit) on the firſt day of July 
in the year laſt aforeſaid, at the pariſh aforeſaid, (he the ſaid Pe- 
ter Kmght) died; and the ſaid corn, ſo ſown by the ſaid Zoſeph 
as aforeſaid, not being reaped, the ſaid % in his own right, 
and the ſaid Edward and Peter Bennett as his ſervants, and by 
his command, at the ſaid times when, Sc. entered into the ſaid 
cloſes in which, Sc. in and by the uſual way there, in order to 
reap the ſaid corn ſo ſown by the ſaid Fo/eph as aforeſaid ; and 
with the ſaid carts, waggons and other carriages, drawn by the 


faid cattle in the ſaid declaration mentioned, did enter into the 


ſaid cloſes in which, &c. in and by the uſual way there, in order 
to carry away the ſaid corn; and on thoſe occaſions _ the ſaid 
Joſeph, Edward and Peter Bennett did unavoidably a little tread 


down, conſume and ſpoil the graſs there growing, with feet in 


walking; and the ſaid cattle in the ſaid declaration mentioned, in 


paſſing and repaſſing for the purpoſe aforeſaid, by ſtealth and 
againſt the will of the ſaid Zo/eph, Edward and Peter Bennett, did 
a little and by morſels, ſnatch, eat up, tread down, conſume 
and ſpoil, other the graſs there alſo growing; and with the 
wheels of the ſaid carts, waggons and other carriages in the ſaid | 
declaration mentioned, on that occaſion neceſſarily and unavoid- . 

ably did a little tear up, turn up, ſubvert and ſpoil the ſoil of 
the ſaid cloſes, doing as little damage on that occaſion as they 


Que eft anden poſſibly could; which are the ſame breaking and _— the 


tranſereſi. 


ing other graſs there a 


ſaid cloſes in the ſaid declaration mentioned, and treading down, 
conſuming and ſpoiling the graſs there lately growing, with feet 
in walking, and eating up, treading down, conſuming and ſpoil- 
Iſo lately growing, with the ſaid cattle in 
the faid declaration mentioned, and with the wheels of carts, 
wagons and other carriages, tearing up, ſubverting and ſpoiling 
the {oil of the ſaid cloſes, whereof the {ard John hath above com- 
plained againſt them, and this they are ready to- verify; where- 
fore = — judgment, it the ſaid on ought to have his 
aforeſaid action thereof againſt them, &c. | 
e J. Chun. 
| | . And 


W - 0 
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And the ſaid John ſays, that the ſaid plea of the ſaid Joſeph, Demurrer. 
Edward and Peter Bennett, above ſecondly pleaded in bar, as 
to the ſaid breaking and entering the ſaid SEO in the ſaid de- 
claration mentioned, and in which, Sc. and treading down, 
couſuming and ſpoiling the ſaid graſs there lately growing, 
with feet in walking, and eating up, treading down, conſuming 
and ſpoiling the ſaid other graf there alſo lately growing, 
with the ſaid cattle in the faid declaration mentioned, and 
with the wheels of carts, waggons and other carriages, tearin 
up, 1 up, ſubverting and ſpoiling the ſoil of the faig 
cloſes, by the fa ofeph; Edward and Peter Bennett above done, 
and the matters therein contained, are not ſufficient in law to 
bar the ſaid 7ohn from having his ſaid action thereof maintained 
againſt the ſaid Joſeph, Edward and Peter Bennett; to which 
ſaid plea, and the matters therein contained, that he the ſaid Jon 
is not under any neceſſity, nor in any wiſe bound by the law 
'of this realm to anſwer; and this he is ready to verify : where- 
fore, for want of a ſufficient plea in this behalf, the ſaid John 
E judgment, and his damages by reaſon of that treſpaſs to g 
e adjudged to him; and for cauſes of demurrer in law to that Special cauſes 
pn he the ſaid John, according to the form of the ſtatute in of demurrer, 
uch caſe made and provided, ſhews to the court here theſe cauſes 1% TOs 
many, (to wit) for that the ſaid Joſeph, Edward and Peter not ſet forth 
Bennett, have not, in or by their ſaid plea, ſet forth the parti- the com- 
cular commencement of the term of ninety- nine years, under the fag 
which the ſaid Fo/eph, Edward and Peter Bennett, in and by term of 99 
their ſaid plea have attempted to derive a title in the ſaid Zo- years. 
/eþh to enter into the ſaid cloſes, in which, &c. and to plough 
and to ſow the ſame with corn and afterwards to take and 
carry away the ſaid corn; and alſo for that the ſaid Zo/eph, Ed- 24. That de- 
ward and Peter Bennett, have not in or by their ſaid plea ſet 2 have 
forth or ſhewn that the ſaid Peter Knight, at the time of the chm P. K. at 
making of the ſaid ſuppoſed demiſe of the ſaid cloſes, in which, the time of 
Sc. by the ſaid Peter Knight to the ſaid Zoſeph, or at any time — Smit es 
before, was pofſeſed of the ſaid cloſes, in which, Sc. or any of — — 
them but only that he was intitled thereunto; and for that poſſeſſed of 
the ſaid plea is vague, uncertain, -inſufficient, and wants fad cloſes, 
form, Sc, a ta, 
FJ. Burland. thereunts. 


And the ſaid Zo/eph, Edward and Peter oy that the plea of Joinder in de- 
them the ſaid o/eph, Edward and Peter, by them ſecondly wuner. 
above pleaded in bar, in manner and form above pleaded, and 
the matters therein contained, are ſufficient in law to bar the ſaid 
John from having his ſaid action thereof maintained againſt 
them the ſaid To h, Edward and Peter, which ſame plea they 
the ſaid Jeſeph, Edward and Peter are ready to verify and prove 
| F 3 as 


, 


For the plain- 
tiff in Hilary 
term laſt, 

It is a rule in 
pleading, that 


the com- 


mencementof 
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as the court ſhall direct; and becauſe the ſaid n hath not 
anſwered to the ſaid plea, nor in any wiſe denied the ſame, 
they the ſaid 7o/eph, Edward and Peter pray judgment, and that 
the ſaid on may be barred from having his ſaid action thereof 
maintained againſt them. And becaufe the juſtices here will 
adviſe amongſt themfelves what judgment to give in the pre- 
miſes, before they give their judgment thereupon, day is there- 
fore given to the parties aſorelaid here, until in eight days of 
Saint Hilary, to hear their judgment thereupon, for that the 
ſaid juſtices here are not yet thereof adviſed, &c. 


This caſe of Johns againft Whitley and others, was well argued 


in the laſt term by Burland one of the King's ſerjeants for 


the plaintiff, and by Serjeant Glynn for the defendants ; and it 
was argued again, in this term, by Serjeant Z-1gh for the de- 
tendants; and Serjeant Davy was counſel for the plaintiff, 
Teady to have argued. 7 | 


For the plaintiff it was argued, 1ſt, That the plea in bar was 
ill, becaufe the defendants have not ſet forth therein the com- 
mencement of the term of ninety-nine years, 772. out of what 
eftate it was derived; that it is an eſtabliſhed rule 1n pleading, 
that the commencement of all particular eſtates ought to be 


all particular ſhewn in pleas, avowries, replications, &c. and the reaſon why 


eſtates muſt 
be ſhewn in 
pleadin s un- 
leſs in 3 
caſes, where 
they are 
alledged as 
matter of 
inducement. 


the commencement of particular eſtates muſt be ſhewn in plead- 
ing, 1s, becauſe they are created, by agreement, out of the pri- 
mitive eſtate ; and the court muſt judge whether the primitive 
eſtate and agreement be ſufficient to produce the particular eſtate 
claimed; and this is a fundamental rule, per Holt Chief Juſtice, 
inthe caſe of Scilly verſus Dally, 2 Satk. 562.) which ought not 
to be broken, upon fancied inconveniencies. 


2aly, It was inſiſted that the bar was ill, becauſe it ſhews no 
title in Peter Knight, to enable him to demiſe to the defendant 
Wiatley, whereupon a good iſſue may be taken; or which may 
be well traverfed by the plaintiff; ,but the plea only alledges, 
that Peter Knight was —_— intitled to the ſaid cloſes, in which, 
&c. for the remainder of a term, which cannot be traverſed; be- 


cauſe, whether intitled or not, is matter in law, not fact. See 1 Ld. 


Raym: 332: 2 Lutw. 1232. And if the plea had alledged that 
Peter Knight was lawfully LM, it would ſtill have been ill in 
this caſe, according to 2 Ld. Raym. 332. where the titfe, not 
the mere poſſeſſion, is the material point in queſtion. Indeed, 
inthe cafe of a per/onal treſpaſs, where the title is not in queſtion, 
it is otherwiſe; as in the caſe of Stevill verſus Avery. Cro. 
Car. 138. which was treſpaſs, aſſault, battery and nom 
— th 
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the defendant pleaded to the wounding not guilty; to the 
aſſault and battery, he pleaded, that he was poſſifed of an houſe 
for years, that the plaintiff entered his houſe, and would have 
thruſt him out of poſſeſlion thereof, where he moliter manus 
impoſuit, to put him out; and the harm, if any done, was 
in defence of his own poſſeſſion: hereupon the plaintiff de- 
murred; and Gold/mith, counſel for the plaintiff, ſhewed for 
cauſe, that the detendant had pleaded a leaſe for years, not 
ſhewing who made the leaſe, nor when it was made, nor for 
how many years, whereas the ſame ought to have been pleaded 
ſpecially, and ſhewn particulatim; for if it be traverſed there 
cannot be any good iſſue thereupon; and he relied upon Cro- 
at's Caſe, 8 Rep. 66. that de injuria ſua propria is no plea: 

| an all the court held, that the defendant had well pleaded; for 
ſaying that he was pofieſed | for years, is but an inducement and con- 
veyance to his juſtification, and not the ſubſtance thereof, which is, 
that he red to thruſt him out of the poſſeſſion of his houſe; and 
whatſoever title he hath, it is not material; for if he was in 
ſſeſſion by virtue of a leaſe, at will, or any other title, de in- 
Juria ſua propria is a good plea: for the title or intereſt not 
coming in queſtion, (and what was pleaded or 2 being 4 Mod. 422. 
but an inducement to the plea) it needs not to be fo certain 1 Rol. Rep. 
as where it 1s, pleaded by way of title to make a claim in 9992 300r 
the defendant ; whereupon it was adjudged for the defendant. 


It was inſiſted for the defendants, that this was a good juſti- por che de- 
fication under a bare poſſeſſion, that he who-ploughs and ſows fendants in 
ſhall reap, and take the emblements ; that it would be a great —erpod 
hardſhip upon under-leſlees, if they ſhould be ge to ſet forth 10 Geo. 4. 
the original leaſe in pleading; that Knight the late tenant for 
life is dead, and that the original leaſe being determined, is de- 
livered up and in the hands of the plaintiff Johns, the owner of 
the inheritance, and not in the power of the defendants to ſet 
forth in their plea. 


Upon this firſt argument Wilmot Chief Juſtice ſpoke to this 
effett, viz. I would try, if it be poſſible, to ſupport this plea; 
for it 1s very hard upon under-tenants, to be obliged in plead. 
ing to ſet forth the original leaſe; ſince the caſe of Scilly verſus 
Dally, in Salk. and Ld. Raym. I am inclined to think there 
have been ſome diſtinctions taken between particular eſtates de- 
termined, and ſuch as are ſubſiſting : the tenant Zo/eph Whitley 
[the — has an undoubted right to the emblements, and 
the law gives him a licence to enter and take them. The ori- 
ginal leale being determined, belongs to the leffor [the plaintiff 
Johns]. and (probably) is delivered up to him by the executors | 
of Knight; and now ſays the plaintiff, Joins the original leſſor, 

F 
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- you muſt ſhew the leaſe (which I have in my own power) in 


your plea; this matter would not ſtand one minute's debate in a 
court of equity; and I hope and wiſh we may be able, upon 
further „ to — this plea good: if we cannot, but 
are bound by the rules of pleading to ſay it is bad, I mult ſay 
that this is a very hard caſe. In Hilary term the reſt of the 
court were much inclined to ſupport the plea if poſſible; and 
adjourned it for further conſideration until this ꝓreſent time. 


In the preſent 15 Serjeant Davy was ready to argue for the plaintiff, but the 


term. 


William 


Jones, 453- 


* 


Judgment of 


the court. 


A rule in 
pleading a 
particular 
eſtate, 


court _—_— him, and called upon Serjcant Leigh to ſupport 
the plea if he could. —He admitted the caſe of Scilly and Dally 
to be good law, but endeavoured to diſtinguiſh this caſe from 
that, b ſaying that the defendants here claim no eſtate, no title 
or nolleGon in or of the cloſes, in which, &c. but a right 
only to enter and take the emblements to which Whatley is in- 
titled, and which is a matter collateral to the title of the land, 
and therefore, that they were not obliged to ſhew the com- 
mencement of the original leaſe in pleading, which was not 
in their power, the fans hang now in the hands of the 
plaintiff, | 


curia. We were inclined, and wiſhed to ſupport this plea 


if poſſible,” we ſaw the inconvenience of obliging the defend- 


ant to ſet out the original leaſe which is not in his power, 
and therefore took time to conſider, whether we might not 
legally deviate from the general rule of pleading in the cafe 
before laid down; but we are of opinion that we cannot de- 
art from it, The caſe of Sci/ly verſus Dally is good law, where- 


in this fundamental rule is laid down, that wherever a particular 


eſtate is pleaded it muſt be ſhewn, and derived out of, and from 
the fee; but here it is not ſhewn or known who is ſeiſed in 
fee, Eſtates in fee-ſimple may be generally alledged, but the 
commencement of eſtates tail, and other particular eſtates, muſt 
be alledged in pleading; unleſs, in ſome caſes, where they are 
alledged by way of foe weary Co. Lit. 30g. . One great 
reaſon for this, is, that a fee may be proved by acts of owner- 
ſhip, or long poſſeſſion; a fee may be acquired by wrong, but a 
particular eſtate cannot be got by wrong; ſo that no evidence can 
prove the exiſtence of a particular eſtate, without deriving it from 
the fee; he who has the fee, has a right in treſpaſs to call on 
any body, and ſay, ** ſhew me your particular eſtate, either from 
me, or from ſome ſtranger; for if a ſtranger has diſſeiſed the 
plaintiff, and he enters — acquires his eſtate in fee again, that 
deſtroys all claimers under the diſſeiſor. And he can call upon 
them in treſpaſs to ſhew title from the fee, The caſe in Gro 
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Car. 138. cited above, is the beſt caſe to the point in queſtion, 
and agreeable to the rule of Co. Litt. gog. b. There is a great 
difference between a treſpaſs quare clauſum fregit, and 2 onal 
treſpaſs of aſſault and battery; in the firſt, the plaintiff calls it 
has cloſe, and if the defendant will diſpute that, he muſt ſet up a 
ſeiſin in fee, or derive a title from the fee; which ſeiſin in fee 
may be proved by atts of ownerſhip, whereot the jury can 
judge, but a particular eſtate may depend upon a great variety of 
matters, both of law and fact; and the more you try the ge- 
neral rule above laid down, the more reaſon appears, that you 
muſt, in pleading, derive the particular eſtate from the fee. 
Judgment for the plaintiff, per totam curiam. 


Godfrey verſus Saunders. C. B. — 


This record is entered of the term of Saint Michael, in the tenth Dickins pro- 
year of the reign of King George the Third, in the 657, 658, nor 
659, 660, 661, & 662. Rolls, and a Rider; and was tran- 

{ſcribed from the Rolls by the Reporter, with his own hand, 
as follows. , Elſewhere, of the term of the Holy Trinity, in 
the eighth year of the reign of King George the Third, upon. 
the 472, 473, 474» 475 & 476. Rolls, it is thus contained: 


London, TIM SAUNDERS, late of the pariſh of Saint Declaration 
(to wit.) 4 George Hanover Square, in the county of Middleſex, in account 
Eq. was ſummoned toanſwer Thomas Godfrey, Eſq. Ange, * 
of a plea that he render to the ſaid T. G. a reaſonable account ſurvieing 
of the time in which he and one Solomon Salomons now deceaſed, bailiff of the 
and whom the ſaid. J. S. hath ſurvived, were the bailiffs of the Me the 
ſaid T. G. And thereupon the ſaid T, C. by Thomas Life his igen of 
attorney, ſays, that whereas the ſaid T. S. and the ſaid S. S. beſe pleadings, 
now deceaſed, and whom the ſaid T. S. hath ſurvived, were for 5 95/4: 
a long time, (to wit) from the firſt day of June in the year of 
our Lord 1754, until the firſt day of May in the year of our 
Lord 1755, the bailiffs of the ſaid T. G. (to wit) at London 
aforeſaid, that is to ſay, in the pariſh of Saint Mary le Bow, in 
the ward of Cheap; and during that time, had the care and ad- 
miniſtration of divers goods and merchandizes of the ſaid T. G. 
that is to ſay, twelve cheſts of coral beads, containing a large 
1 (to wit) three thouſand pounds weight of coral b 
of the ſaid T. G. of great value, (to wit) of the value of 12000ʃ, 
of lawful money of Great Britain, to be merchandized and 
made profit of for the ſaid T. G. and to render a reaſonable ac- 
count of the ſame to the ſaid T. G. when they the ſaid T. S. 
and S. S. ſhould be afterwards thereto required; yet the ſaid 

T. S. and S. S. in the lifc- time of the ſaid S. S. or the ſaid J. 

s | | K 
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| S. ſince the deceaſe of the ſaid S. S. (although often required) 


have not, nor hath either of them, rendered a reaſonable account 
of the ſame to the ſaid T. G. but the ſaid T. S. and the ſaid S. S. 
in the life-time of the ſaid S. S. and the ſaid T. S. fince the de- 
ceaſe of the ſaid S. S. have altogether refuſed, and the ſaid T. S. 
ſill doth refuſe ſo to do to the ſaid T. G. his damage of 12000. 
and therefore he brings ſuit, &c. | 


1A Plea, And the ſaid T. S. by Rowland Licibarrom his attorney, comes 
Defendant and defends the wrong and injury, when, &c. and ſays, that the 
8 "ever the ſaid T. C. ought not to have or maintain his aforeſaid action 
bailifof againſt him, — roteſting that he the ſaid T. S. never was 
plaintiff. the bailiff of the ſaid J. G. as in the ſaid declaration is above ſup- 
ſed; for plea, he the ſaid J. S. ſays, that the ſaid S. S. in the 
aid declaration mentioned, was the ſole bailiff of the ſaid T. G. 

for the ſaid time in the ſaid declaration mentioned, and durin 
that time had the care and adminiſtration of the ſaid goods — 
merchandizes in the ſaid declaration mentioned, to be merchan- 
dized and made profit of for the ſaid T. G. and to render a reaſon- 
able account of the ſame to the ſaid T. G. when the ſaid S. S. ſhould 
be thereto required, (to wit) at London aforeſaid, in the pariſh 
And traverſ- and ward aforeſaid; without this, that the ſaid T. S. and S. S. 
eth that he were the bailiffs of the ſaid T. G. and had the care and admini- 
porn ior ſtration of the goods and merchandizes of the ſaid T. G. in the 
the plaintiff, ſaid declaration mentioned, to be merchandized and made profit 
of for the ſaid T. G. and to render account thereof when _ 
ſhould be thereto required, in manner and form as the ſaid T. G. 
has above alledged in that behalf; and this the ſaid T. S. is ready 
to verify: wherefore he prays judgment if the ſaid J. G. ＋ 
to have or maintain his a ion thereof againſt him, &c. 
Defendant's And for further plea in this behalf, by leave of the court here 
ſecond plea for this purpoſe firſt had and obtained, according to the form of 
— the ſtatute in ſuch caſe made and provided, the ſaid T. S. pro- 
ons teſting, that he the ſaid T. S. never was the bailiff of the ſaid 
T. G. as in and by the ſaid declaration is above ſuppoſed ; nor 
had any concerns or dealings with the ſaid T. G. during any part 
of the time in the ſaid declaration mentioned, as' a -merchant, 
factor or ſervant, in the trade of merchandize; ſays, that · there 
was not any open or current account between the ſaid T. G. and 
the ſaid T. S. and S. S. in the life-time of the ſaid S. or be- 
tween the ſaid T. G. and the ſaid T. S. ſince the death of the 
ſaid S. as aforeſaid, at any time within ſix years next before the 
ſuing forth of the ſaid original writ of the faid T. G. in this be- 
half; and this the ſaid T. §. is ready to verify: wherefore he 
Fee. en maintain bis 
Third plea, Aforeſaid action thereof againſt him, Sc. And for further plea, 
| by leave of the court here for this purpoſe firſt had and obtained, 
0 1 according 
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according to the form of the ſtatute in ſuch caſe made and pro- 
vided, he the ſaid T. S. ſays, that the ſaid T. G. ought not to 
have or maintain his aforeſaid action againſt him, becauſe, he 
ſays, that long before, and during part of the ſaid time in the 
ſaid declaration mentioned, * wit) from the ſaid firſt day of 
June in the year of our Lord 1734, until the 14th day of Jan 
ary in the ſaid year of our Lord 1755, he the ſaid J. S. was go- 
vernor of Fort Saint George, in the Eaft Indies; that is to ſay, thi 
reſident or chief ſervant there, to the United Company of Mer- 
chants of England trading to the Zaft Indies, by them appointed 
and ftationed there in conſtant reſidence, for the protection and ſe- 
curity of the trade of the ſaid company there, and of their rights 
and privileges reſpecting the ſame; and that the ſaid S. S. in his 
life-time, and during all the ſaid time above one and lon 

before and after that time, was a merchant and faRor there, — 
a correſpondent of the ſaid T. G. and a perſon remarkably well 
ſkilled * buying and —_ of coral and coral beads, and in 
the knowledge and purchaſing of diamonds, and well known to 
the ſaid T. G. ſo to be, (to wit) at London aforeſaid, in the pariſh 
and ward aforeſaid : and the ſaid T. S. further ſays, that accord- 
ing to the uſage and cuſtom of the trade of the ſaid United Com- 


pany of Merchants of England trading to the Eaſt Indies, and by ' 


the rules and orders of the ſaid company, which, before, and at 
the time of the exportation of the ſaid goods and merchandizes 
in the ſaid declaration mentioned, were, and from thenceforth 
hitherto have been, and ſtill are in force and obſerved by the ſaid 
company, and thoſe who trade under their leave and permiſſion, 
every perſon exporting coral or coral beads from England to Fort 
Saint George aforeſaid, ought and is obliged to make the returns 
for the ſame in diamonds; and in order the more effectually to 
enforce ſuch returns, to conſign the ſaid coral and coral beads 
to the ſaid governor or preſident of Fort Saint George aforeſaid, for 
the time being, and to any other perſon or perſons ſuch exporter 
ſhall think fit to entruſt or employ on his own behalf; and that 
the ſaid T. G. well knowing the premiſes, and being poſſeſſed 
of the ſaid goods and merchandizes in the ſaid declaration men- 
tioned, (to wit) the ſaid twelve cheſts of coral beads, and being 
deſirous to export the ſame from England to Fort Saint George 


aforeſaid, according to the uſage and cuſtom 'of the trade of 


the ſaid company, and in obedience to the ſaid rules and orders 
of the ſaid company, reſpecting the ſame; he the ſaid T. G. 
before the ſaid firſt day of Zune in the ſaid declaration men- 
tioned, (to wit) on the firſt of January in the ſaid year of 
our Lord 1754, by and with the leave of the ſaid company, 
for this purpoſe firſt had and obtained in conſequence of a 
petition made to them, according to the uſage and 


cuſtom of 
tho 
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the ſaid company in this behalf, by the ſaid T. G. at London afore- 
ſaid, in the pariſh and ward afocelaid, ſhipped the ſaid goods in the 
ſaid declaration mentioned, on board divers ſhips or veſſels em- 
ployęd by the ſaid company in their trade aforeſaid, to be ex- 

orted and carried therein from England to Fort Saint George 
aforeſaid, in the Eaſt Indies, and directed and conſigned the ſame 
goods to the governor of Fort Saint George, and to the ſaid S. 5. 
in his abſence, to the governor and one hn Walſh ; abſent the 
ſaid John Walſh, to the governor and one Henry Van/ittart ; to 
be by them received and diſpoſed of to the moſt advantage of the 
ſaid IJ. G. at Fort Saint George aforeſaid, for ready money as the 
ſaid T. G. hoped; but if any reſpite or credit was neceſſary, that 
it ſhould be given only to ſolid buyers, where no riſque was run; 
and when the ſame were diſpoſed of, to ſend the account of the 
ſales to him the ſaid T. C. and to make him returns in diamonds 
moſt proper for the market. at London; which ſaid goods and 
merchandizes ſo ſhipped and exported by the ſaid T. C. as afore- 
faid, afterwards, (to wit) on the firſt day of September, in the 
ſaid year of our Lord 1754, at Fort Saint George aforeſaid, were 
received by the ſaid S. S. in his life-time, and by the ſaid J. S. 
as the then governor as aforeſaid, whilſt he ſo remained and con- 
tinued governor of Fort Saint George aforeſaid, and were then 
and there delivered over to the a care and management of 
the ſaid S. F. by the ſaid T. S. the then governor as —— to 
be ſold and diſpoſed of by the ſaid S. S. according to his ſkill 
aforeſaid, and the truſt repoſed in him by the ſaid T. G. for the 
moſt advantage of the ſaid T. G. (to a, at London aforeſaid, 
in the pariſh and ward aforeſaid ; and the ſaid T. S. further ſays, 
that the greater part of the ſaid goods and merchandizes afore- 
ſaid, — whilſt the ſaid T. S. ſo remained governor as aforeſaid, 


(to _ on the g1ſt day of Ofober, in the year of our Lord 1754, 


were ſold and diſpoſed of by the ſaid S. S. at divers FJ in 
the Eaft Indies, to the moſt advantage of the ſaid J. G. to ſolid 
buyers ; and that the money or produce ariſing from the ſaid ſales, 
was paid to the ſaid S. S. and by him wholly received, to be laid 
out and inveſted by him in diamonds at the proper markets for 


that purpoſe in the Eaft Indies, which ſaid markets he at a great 


diſtance up the country from Fort Saint George aforeſaid, ac- 
cording to the beſt of his ſaid ſkill therein, and for the moſt 
benefit of the ſaid T. G. and all the reſidue and remainder of the 
ſaid goods and merchandizes ſo fhipped by the ſaid J. C. and 
conſigned as aforeſaid, afterwards, (to wit) on the 13th day of 
January, in the year of our Lord 1755, was alſo fold and diſ- 
poſed by the ſaid S. S. for the moſt benefit of the ſaid T. G. to 
ſolid buyers, and a reaſonable and neceſſary reſpite or credit go» 
wit) the ſpace of three months, was given to ſuch buyers for 


the payment to be by them reſpectively made for the ſame to the 


ſaid 
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ſaid S. S. that is to ſay, at London aforeſaid, in the pariſh and ward 
| aforeſaid: and the ſaid T. S. in fact ſays, that he the ſaid T. S. did 

not interfere or intermeddle with the fain S. S. in the conduct or 
management of the ſaid ſales, but left the ſame entirely to the 
{kill and judgment of the ſaid S. S. to whom the ſaid manage- 
ment ought and was intended to be fo left by the aforeſaid con- 
ſignment of the ſaid T. G. and that he the ſaid T. S. never re- 
ceived any part whatſoever of the monies or produce ariſing or to 
ariſe from the ſaid ſales, or of any of them; and that he the ſaid 
T. S. left the conduct and management of the inveſtment of all 
the ſaid money and produce in diamonds to the ſaid S. S. pur- 
ſuant to the intent and meaning of the ſaid T. G. and & his 
conſignment aforeſaid, and according to the truſt by him for 
that purpoſe repoſed in the ſaid S. S. and that he the ſaid T. S. 
never received, nor was intitled to receive, any part of the profit 
or commiſhon which the ſaid S. S. received or was intitled to 
receive, upon the inveſtment of the ſaid money and produce in 
diamonds, according to the uſage and cuſtom of the ſaid trade 
at Fort Saint George aforeſaid, and in the Eaft Indies, (to wy at 
London aforeſaid, in the pariſh and ward aforeſaid ; and the ſaid 
T. S. further ſays, that the ſaid S. S. in his life-time, and the 
ſaid T. S. whilſt he ſo remained and continued governor as afore- 
ſaid, (to wit) on the 14th day of January, in the ſaid year of our 


Lord 1755, rendered, ſent and tranſmitted, from Fort Saint 


George atoreſaid, to the ſaid T. G. a true, full and juſt account 
of all the ſaid ſales of the ſaid goods and merchandizes, and of 
the whole produce then ariſen and to ariſe from ſuch ſales ; and 
that afterwards, on account of the bad ſtate of health of him the 
ſaid T. S. and in purſuance of a reſolution on that account taken 
long before, and whereof the ſaid T. G. before the time of the 
making of the ſaid conſignment of the ſaid ſeveral goods and 


merchandizes in the ſaid declaration mentioned, or of any of 


them, had notice, he the ſaid T. S. (to wit) on the ſaid 14th 
day of January, in the ſaid year of our Lord 1755, reſigned 
and totally quitted the ſaid government of Fort Saint George 
aforeſaid, and ceaſed to be governor thereof, and was then and 
there Tucceeded in his government aforeſaid, by one George Pigott, 


Eſq. who was then and there appointed and became governor of , 


Fort Saint George aforeſaid, in the room of the ſaid T. S. and 
the ſaid T. S. at the time he ſo ceaſed to be governor as afore- 
ſaid, then and there, (to wit) at Fort. Saint George aforeſaid, left 
in the hands of the ſaid S. S. the whole money and produce then 


ariſen and by him received, and all the ſecurities for the future 
money and produce to ariſe and to be received, from the ſaid 
ſales and each of them, for him the ſaid S. S. to make returns 
thereof to the ſaid T. G. in diamonds, according to the afore- 
ſaid {kill of the ſaid S. S. therein, and according to the truſt re- 
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poſed in him by the ſaid T. G. in that behalf as aforeſaid; and 
the ſaid S. S. then and there had and kept the ſame money, pro- 
duce and ſecurities in his hands as aforeſaid, and undertook the 


care, adminiſtration and management thereof, for the purpoſe 


aforeſaid ; and the ſaid T. S. further ſays, that he the ſaid 7. S. 
afterwards, 5 wit) on the ſaid 14th day of January, in the ſaid 
year of our Lord 1755, failed and departed from, and left Fort 
Saint George aforeſaid, and returned to England ; and that whilſt 
he remained and continued governor as — of Fort Saint 
George aforeſaid, he never interfered or intermeddled, or was re- 
= to interfere or intermeddle, by the ſaid J. G. or by the 
aid S. S. or any other perſon, in or about the ſales or produce of 
the ſaid goods and merchandizes, or in or about the returns to be 
made thereof by the ſaid S. S. to the ſaid T. G. as aforeſaid, 
further or in any other manner than as an official and tem 
conſignee or factor, as ſuch governor as aforeſaid, and as the duty 
of his office or ſtation as ſuch governor required; and that he 
the ſaid T. S. never after the day and year laſt mentioned, when 
he ſailed from Fort Saint George as aforeſaid, nor at any time 
after he ſo ceaſed to be governor as aforeſaid, at all interfered or 
intermeddled, in any manner whatſoever, with the ſaid ſales or 
produce of the ſaid goods and merchandizes, or any 71 thereof, 
or with the ſaid returns to be made thereof by the ſaid S. S. to 
the ſaid T. G. and that at the time he the ſaid T. S. fo failed 
from Fort Saint George as aforeſaid, the ſaid S. S. was then and 
there in the firſt and principal repute and eſtimation as a factor, 
in ſuch way as aforeſaid, both with reſpect to the fortune and 
circumſtances of the ſaid S. S. and to his ſkill, care and integrity; 
and the ſaid T. S. further ſays, that he the ſaid 7. S. afterwards, 
(to wh on the a th day of June, in the year of our Lord 1755, 
arrived in England,: and that the ſaid T. G. afterwards, and atter 
the ſaid T. G. had received the ſaid account ſo tranſmitted to 
him by the ſaid S. S. and the ſaid T. S. whilſt he remained go- 
vernor of Fort Saint George as aforeſaid, and after the ſaid J. G. 
had notice of, and well knew all the premiſes aforeſaid, (to wit) 
on the goth day of June aforeſaid, in the year laſt aforeſaid, and 
on divers other days and times between that day and the firſt 
day of September in that year, had divers interviews with the ſaid 
T. S. and divers converſations with him concerning the premiſes ; 
at which ſaid interviews and converſations, or at any other time 
before the ſaid firſt day of September, and before the news arrived 
in England of, the failure of the ſaid S. S. in his circumſtances, 
he the ſaid T. G. never, in any manner, intimated a diſapproba- 
tion of the conduct of the ſaid T. S. with reſpe& to the ſaid 
conſignment, or the leaving the whole management thereof to 
the {aid F. S. as aforeſaid, or that he looked upon or conſidered 
the ſaid J. S. as anſwerable to the ſaid T. G. for the conduct of 


the 
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che ſaid S. S. with reſpect to the ſaid conſignment, or for the 
produce or returns theieof; and that the firit news of the failure 
of the ſaid S. S. in his circumſtances, arrived in England long 
after the ſaid ſeveral interviews and converſations of the ſai 
J. S. with the ſaid T. C. (to wit) on the gth day of September 
in the year laſt mentioned, and not betore; and that he the 
ſaid T. S. before the day laſt mentioned never heard of, nor had 
the leaſt ſuſpicion of the ſaid failure, or likelihood or proba- 
bility thereof ; that is to ſay, at London aforeſaid, in the pariſh 
and ward aforeſaid; and this he the ſaid J. S. is ready to verify: 
wherefore he prays judgment, if the ſaid J. G. ought to have or 
maintain his aforeſaid action thereof againſt him, Sc. 

| G. Nares. 


And the ſaid T. C. as to the ſaid plea of the ſaid T. S. by Replication 
him firſt above pleaded in bar, faith, that he, by reaſon of any de the b 
thing in that plea alledged, ought not to be barred from having 
or maintaining his ſaid actien againſt the ſaid 7. S. becauſe he 
as before ſaith, that the ſaid T. S. and S. S. were bailiffs of him 
the ſaid T. G. and had the care and adminiſtration of the ſaid 
goods and merchiandizes of him the faid T. G. in the ſaid de- 
claration mentioned, to be merchandized and made profit of, for 6 
him the ſaid T. G. and to render account thereof when _ 
ſhould be thereto required, in manner and form as the J. C. 
hath above alledged in that behalf; and this the ſaid T. G. 
prays may be enquired of by the country, and the ſaid T. S. doth 
the ſame likewiſe. And the ſaid T. G. as to the ſaid plea of Rejd cation 
the ſaid T. S. by him ſecondly above pleaded in bar, faith, that © 
he, by reaſon of any thing therein alledged, ought not to be ” . 
barred from having or maintaining his — action againſt 
him; becauſe proteſting, that that plea, and the matter therein 
contained, are wholly inſufficient in law to bar or preclude him 
the ſaid J. C. from having or maintaining his aforeſaid action 
againſt the ſaid J. S. yet, for replication in this behalf, the ſaid 

6. ſaith, that he the ſaid 7. G. during the time in the ſaid 
declaration mentioned, and before, was, and yet is a merchant, 
that is to ſay, at London aforeſaid, in the pariſh and ward atore- 
laid; and that the ſaid T. S. and S. S. during the time in the 
ſaid declaration mentioned, were the factors of him the ſaid 
I. C. and during that time, as ſuch factors of him the ſaid T. G. 
had the care and adminiſtration of the ſaid goods and merchan- 
dizes in the ſaid declaration mentioned, to be merchandized and 
made profit of for the ſaid T. G. and to render a reaſonable ac- 
count of the ſame to the ſaid T. G. when they the ſaid T. S. 
and S. S. ſhould be thereto required; and that the account de- 
manded by the ſaid action now brought, and proſecuted by the 
laid T. G. againſt the faid T. S. concerneth the trade . 4 
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chandize between him the ſaid T. G. as a merchant, and the 


Replication 
to the third 
plea as to 
parcel of the 
Boods. 


ſaid T. S. and S. S. in his life-time, as factors of him the 
faid T. C. that is to ſay, at London aforeſaid, in the pariſh and 
ward aforeſaid; and the ſaid T. G. further faith, that no account 
or accounts whatſoever of the ſaid goods and merchandizes in the 
ſaid declaration mentioned, or any part thereof, or of the one 
thereof, or any part thereof, was or were ever adjuſted or ſettled 
between him the ſaid TJ. G. and the ſaid T. S. and S. S. or either 
of them, in the life-time of him the ſaid S. S. or between him the 
ſaid T. G. and the ſaid T. S. ſince the deceale of the ſaid S. S. and 
this the ſaid J. G. is ready to verify; wheretore he prays judgment, 
and that the ſaid T. S. to account with him the lid 7c. of the 
time in which he and the ſaid S. S. were the bailiffs of him the ſaid 
I. C. and had the care and adminiſtration of the ſaid goods and 
merchandizes, to be merchandized and made profit of, for the 
ſaid T. E. may be adjudged, &c. And the ſaid J. G. as to the 
faid plea of the ſaid J. S. by him laſtly above pleaded, with 
reſpett to part of the faid coral beads in the ſaid declaration 
mentioned, that is to ſay, 1800 pounds weight of the ſaid coral 
beads, parcel of the ſaid goods and merchandizes in the ſaid de- 
claration mentioned, ſaith that by reaſon of any — by the 
ſaid T. S. above in that plea alledged, he the ſaid J. G. ought 

not to be barred from having or maintaining his aforeſaid action 
thereof againſt him; becauſe proteſting, that that plea, and the 


matters therein contained, are wholly inſufficient in law to bar 


or preclude him the ſaid J. G. from having or maintaining his 
aforeſaid action thereof againſt the ſaid J. S. yet, for replication 
in this behalf, the ſaid T. G. ſaith, that the ſaid T. S. before 
he became governor of Fort Saint George in the Eaſt Indies 
aforeſaid, and during all the time he was and continued go- 
vernor thereof, was a factor there, and well ſkilled in the 
buying and ſelling of coral and coral beads, and in the know- 
lakes and purchaſing of diamonds, and well known to the 
faid T. C. 10 


ſaid T. G. and ſundry other perſons as a factor, as well ſolely as 
jointly with other factors there, in ſelling of coral and coral 
beads, and in the purchaſing of diamonds for commiſhon or re- 
ward, (to wit) at London aforeſaid, in the pariſh and ward afore- 
ſaid ; and that by the uſage and cuſtom of trade and fattorage at 

Fort Saint George aforeſaid, during all the time the ſaid J. S. was 
governor there, and long before he became governor thereof, 
upon all conſignments made to the ſaid governor as a ſole 
factor, or joint factor with any other factor or factors, to be in- 


veſted in diamonds there, ſuch governor hath received and been - - 


intitled unto commiſſion as a factor, over and beſides a certain 
ſum, due and payable to him as governor there, commonly _— 
3 | a. 


to be, and had been, as well before as after he be- 
came governor ot Fort Saint George aforeſaid, employed by the 
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and diſtinguiſhed by the name of conſulage; and the ſaid T. G. 
further ſaith, that on the ſaid firſt day of Fanuary, in the year 
of our Lord 1754, at London aforeſaid, in the pariſh and ward 
aforeſaid, he did ſhip the ſaid 1800 pounds weight of coral beads, 
parcel of the ſaid goods and merchandizes in the ſaid declaration 
mentioned, to be exported and carried to Fort Sarnt George afore- 
ſaid, and diretted and conſigned the ſame to the governor of Fort 
Faint George, and to the faid 5. S. in his abſence to the governor 
and one 1 Walſh, abſent the ſaid Walſh, to the governor and 
one Henry Vanſittart, to be by them received and diſpoſed of to 
the moſt advantage of the ſaid T. G. at Fort Saint George afore- 


ſaid, for ready money, as the ſaid T. G. hoped; but if any reſpite. 


or credit was neceſſary, that it ſhould be given only to ſolid 
buyers where no riſque was run; and when the ſame were dif- 
poſed of, to ſend the account of the ſales to him the ſaid T. G. 
and to make him return in diamonds moſt proper for the market 
of London; which ſaid conſignment was made by the ſaid T. G. 
to the ſaid T. S. governor of Fort Saint George, and td the ſaid 
F. F. as aforeſaid, as joint factors of him the ſaid J. G. and 
upon their joint —_— be by them received and diſpoſed of as 
joint factors in manner aforeſaid; and the ſaid goods and mer- 
chandizes (to wit) on the firſt day of June, in the year of our 
Lord 1754, were received and accepted at Fort Saint George afore- 
ſaid by the ſaid T. S. then being governor thereof, and the ſaid 
S. S. as joint factors, to be ſold and diſpoſed of as aforeſaid by 
them as joint factors, for commiſſion to be therefore paid to the 
ſaid T. S. and S. S. as joint factors, by the ſaid 7. G. and the 
ſaid coral beads were afterwards, and whilſt the ſaid T. S. was 
and continued at Fort Saint George aforeſaid, fold by the ſaid 
T. S. and S. S. as joint factors of him the ſaid T. G. upon cre- 
dit, = wit) three months, which expired before the ſaid T. C. 
left Fort Saint George, and the produce thereof might, and was 
or ought to have been — in diamonds, 7 the ſaid 
T. S. left Fort Saint George as aforeſaid ; and the ſaid T. S. ac- 
cepted and received in account with the ſaid S. S. and as co- 
factor with him a part, (to wit) one moiety of the commiſſion, 
then payable to them as joint factors, in reſpett of the ſaid con- 
ſignment; and the ſaid T. G. avers, that the manner, trouble 
and management of the ſaid conſignment, after the ſame was ſo 
received by the ſaid J. S. and S. 8. as aforeſaid, was left and 
intruſted by the ſaid T. S. to the ſaid S. S. by agreement be- 
tween them as joint factors as aforeſaid, without the direction, 
conſent, privity or knowledge of him the ſaid T. G. and this 
the ſaid T. G. is ready to verify; wherefore he prays judg- 
ment, and that the ſaid T. S. to account with him the ſaid 
T. G. of the time in which he and the ſaid S. S. were the 
bailifſs of him the ſaid T. G. and had the care of the ſaid 
coral beads, parcel of the ſaid goods and merchandizes, in 
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the ſaid declaration mentioned, to be merchandized and made 
__ of for the ſaid T. G. may be adjudged, Sc. And the ſaid 

G. as to the ſaid plea of the ſaid I. S. ” him 'laſtly above 
pleaded, with reſpett to the reſidue of the ſaid goods and mer- 
chandizes in the ſaid declaration mentioned faith, that by reaſon 
of any thing by the ſaid T. S. above in that plea alledged, he the 
ſaid 7. G. ought not to be barred from having or maintaining 
his aforeſaid icon thereof againſt him ; — proteſting, that 
that plea and the matters therein contained, are wholly inſuffi- 
cient in law to bar or preclude him the ſaid T. G. from 4p 
or maintaining his aforeſaid attion thereof _—_ the ſaid T. 8. 
vet for replication in this behalf the ſaid 7. S. ſaith, that the 
ſaid 7. S. before he became governor of Fort Saint George, in 
the Eaſt Indies aforeſaid, and during all the time he was and con- 
tinued governor thereof, was a fattor there, and well ſkilled in 
the buying and felling of coral and coral beads, and in the 
knowledge and purchaſing of diamonds, and well known to the 
ſaid T. G. ſo to be, and had been, as well before as after he be- 
came governor of Fort Saint George aforeſaid, employed by the 
ſaid 1 G. and ſundry other — 1 as a factor, as well ſolely 
as jointly with other factors there, in ſelling of coral and coral 
beads, and in the purchaſing of diamonds for commiſſion, to 
be therefore paid to him, (to wit) at London aforeſaid, in the 
pariſh and ward aforeſaid; and that by the uſage and cuſtom 


bf trade and factorage at Fort Saint George aforeſaid, during all 


the time the ſaid T. S. was governor there, and long before he 
became governor thereof, upon all conſignments made to the 
ſaid governor as a ſole factor, or joint factor with any other 
factor or factors to be inveſted in diamonds there, ſuch governor 
hath received and been intitled unto commiſſion as a factor, over 
and beſides a certain ſum due and payable to him as governor 
there, commonly called and diſtinguiſhed by the name of conſu- 
fage and the ſaid T. G. further faith, that on the ſaid firſt da 
of January, in the year of our Lord 1754, at London aforeſaid, 
in the pariſh and ward aforeſaid, he did ſhip the ſaid reſidue of 
the ſaid goods and merchandizes in the fad declaration men- 
tioned, to be exported and carried to Fort Saint George aforeſaid, 
and directed and conſigned the ſame to the governor of Fort 
Saint George, and to the ſaid S. S. in his abſence, to the governor 
and one 42 Walſh ; abſent the ſaid on Walſh, to the gover- 
nor and one Henry Vanſttart ; to be by them received and diſ- 
poſed of to the moſt advantage of the ſaid J. G. at Fort Saint 
George atoreſaid, for ready money, as the ſaid J. G. hoped; but 
if any reſpite or credit was neceſſary, that it ſhould be given only 
to ſolid buyers, where no riſque was run; and when the ſame 
were difpoſed of, to ſend the account of the ſales to him the 
aid 
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ſaid T. G. and to make him returns in diamonds moſt proper for 
the market of London; which ſaid conſignment was made to the 
ſaid T. S. governor of Fort Saint George, and to the ſaid S. F. as 
aforeſaid, as joint factors of him the ſaid T. G. and upon their 
joint credit to be by them received and diſpoſed of as joint factors 
in manner aforeſaid; and the ſaid goods and merchandizes afore- 
ſaid, (to wit) on the firſt day of June, in the year of our Lord 
1754, were received and accepted at Fort Saint George aforeſaid, 
by the ſaid T. S. then being governor thereof, and the ſaid S. S. 
as joint factors. to be ſold and diſpoſed of as aforeſaid, by them 
as joint factors for commiſſion, to be therefore paid to the ſaid 
T. S. and the ſaid S. S. as joint factors by the ſaid T. G. and the 
ſaid T. G. avers, that the manner, trouble and management of . 
the ſaid conſignment, after the ſame was fo received by the ſaid 
T. . and S. F. as aforeſaid, was left and entruſted by the ſaid 
T. S. to the ſaid S. S. by agreement between them as joint factors 
as aforeſaid, without the direction, conſent, privity or know- 
ledge of him the ſaid J. G. and this the ſaid J. G. is ready to 
verify; Wherefore he prays judgment, and that the ſaid T. S. to 
account with him the fad G. of the time in which he and the 
ſaid S. S. were the bailiffs of him the ſaid T. G. and had the care 
of the ſaid reſidue of the ſaid goods and merchandizes in the ſaid 
declaration mentioned, to be merchandized and made profit of, 
tor the ſaid J. G. may be adjudged, SWS. 
' V. Davy. 


And the ſaid T. S. as to the aforeſaid plea of the ſaid J. G. Rejoinder to 
by him above pleaded, by way of reply to the ſaid ſecond plea gen dl the 
0 


tion to the 


the ſaid J. S. above ſpecified, ſays, that the ſaid T. G. ought ſecond pleas 
not, by reaſon of any thing in his ſaid replication above alledged, 
to have his ſaid action maintained againſt him the ſaid T. S. 
becauſe proteſting, that the ſaid J. S. was not, during the time in 
the ſaid declaration mentioned, the factor of the ſaid T. G. nor 
during that time as ſuch factor had the care and adminiſtration 
of the ſaid goods and merchandizes, in the ſaid declaration 
mentioned, to be merchandized and made profit of for the ſaid 
T. G. and to render a reaſonable account of the ſame to the ſaid 
T. G. when he ſhould be thereto required, as the ſaid T. G. 
hath in his replication aforeſaid above ſuppoſed : for rejoinder in 
this behalf, he the ſaid T. S. ſays, that the account demanded 
by the ſaid action now brought and proſecuted by the ſaid T. G. 
againſt the ſaid T. S. doth not concern the trade of merchandize 
between him the ſaid T. G. as a merchant, and the ſaid T. S. as 
faftor of him the ſaid T. G. in manner and form as the ſaid 
J. C. hath above in his ſaid replication alledged in that behalf; 
and of this the ſaid T. S. puts himſelf upon the country, and _ 
G 2 41 
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ſaid T. G. doth the like. And the ſaid T. S. as to the afore- 
ſaid plea of the ſaid T. G. by him above pleaded by way of re- 
ply to the ſaid laſt plea of the ſaid J. S. above ſpecified, with 
reſpect to part of the ſaid coral beads in the ſaid declaration 
mentioned, that is to ſay, 1800 pounds weight of the ſaid coral 
beads, parcel of the aid goods and merchandizes in the ſaid de- 
claration mentioned, ſays, that the ſaid T. G. ought not, by rea- 
ſon of any thing in that replication above alledged by him, to 
have his faid action maintained againſt him the ſaid J. S. becauſe 

roteſting that that replication is inſufficient in law, and no an- 
wer to the aforeſaid plea of the ſaid T. S. by him laſtly above 
3 and that he the ſaid 7. S. has no occaſion nor is bound 

y the law of the land to anſwer to the aforeſaid replication of 
the ſaid T. G. in manner and form as the fame is — made, 
Sc. proteſting alſo, that the ſaid goods and merchandizes in the 
faid declaration mentioned, were conſigned to him merely as 
governor of Fort Saint George aforeſaid, that is to ſay, as the 
atoreſaid preſident or chief ſervant there, to the United Com- 
pany of Merchants of England * to the Faſt Indtes, for 
the protection and ſecurity of the trade of the ſaid company. 
and of their rights and privileges reſpetting the ſame; and that 
he was never, after he became governor of Fort Saint George 
aforeſaid, employed by the faid F E. or any other perſon, as a 
factor, either folely, or jointly with other tactors, in ſelling ot 
corol and coral beads, and in purchaſing of diamonds for com- 
miſſion or reward; proteſting alſo, that the ſaid 1 in 
the ſaid replication mentioned, was not made by the ſaid J. G. 
to the ſaid T. S. and the ſaid S. S. as joint factors of the ſaid 
I. G. and upon their joint credit, to be by them received and 
diſpoſed of as joint en and that the ſaid goods and mer- 
chandizes were not received and accepted by the ſaid T. S. and 
the ſaid S. S. as joint factors, to be fold and diſpoſed of by them 
as joint factors, for commiſſion to be therefore paid to them as 
joint factors, by the ſaid T. G. and that the ſaid coral beads 
were not ſold by the faid T. S. and S. S. as joint factors of the 


ſaid I. G. and that the produce thereof was not nor could have 


been inveſted in diamonds, before the ſaid T. S. left Fort Saint 
George as aforeſaid; proteſting alſo, that the ſaid J. S. did not 
accept and receive in account with the ſaid S. S. as a co- factor 
with him, a part of, (to wit) one moiety of the commiſſion pay- 
able and to become payable to them as joint factors, in reſpett of 
the ſaid conſignment; and that the manner, trouble and manage- 
ment of the ſaid conſignment, was left and intruſted by the id 
7. S. to the ſaid S. S. as aforeſaid, in purſuance of the intent and 
meaning of the ſaid 7. G. and of his conſignment atoreſaid, and 
„ according 


, — . * 
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according to the truſt by him for that purpoſe ſed in the 
ſaid S. S. and not by agreement between the ſaid 7. S. and the 
ſaid S. S. as joint factors, as the ſaid T. G. hath, in and ” his 
replication . in that behalf, above ſuppoſed and alledged. 
For rejoinder, nevertheleſs, in this behalf, the ſaid T. S. ſays, 
that upon the ſaid delivery over of the ſaid goods and merchan- 
dizes in the ſaid replication mentioned, (to wit) the ſaid 1800 
pounds weight of the ſaid coral beads, and the produce thereof, 
to the ſaid S. S. to make returns thereof to the Rid T. C. in dia- 
monds, according to the truſt repoſed by him in the ſaid S. S. 
and upon rendering the aforeſaid account to the ſaid J. G. of the 
laſt-mentioned goods and merchandizes as aforeſaid ; and upon 
his the ſaid T. S. leaving the Eaſt Indies, and ceaſing to be go- 
vernor as aforeſaid, and being fucceeded in the ſaid government 
by the ſaid George Prgott as aorefaid, all concern whatſoever of 
the ſaid T. S. as to, of and in the care, truſt or management of 
the ſaid goods and merchandizes laſt-mentioned, or the produce 


thereof, or the returns thereof to be made in diamonds to the 


ſaid T. E. entirely dropped, ceaſed and was at an end, that is to 
ſay, at London areſald, in the pariſh and ward aforeſaid ; and 
this the ſaid T. S. is ready to verify: wherefore, as before, he 
prays judgment, if the ſaid T. G. ought to have or maintain his 


85 


Aloeſgid actioh againſt him. And the ſaid 7. S. as to the afore- Rejdinder to 
ſaid plea of the fad T. G. by him above pleaded, by way of the replica- 


tion to the 


reply to the ſaid laſt plca of the ſaid J. S. with reſpect to the 
reſidue of the ſaid goods and merchandizes in the ſaid declaration, 
ſays that the ſaid J. G. ought not, by reaſon of any thing in that 
replication above alledged, to have or maintain his aforeſaid ac- 
tion againſt the ſaid Thomas Saunders, becauſe 2 that 
that replication, and the matter therein contained, are inſufficient 
in law, and no anſwer to the ſaid laſt plea of the ſaid T. S. and 
that he hath no need nor is bound by the law of the land to an- 
{wer to the ſame replication, in manner and form as the ſame 1s 
above made and ſet forth; proteſting. alſo, that the ſaid goods 
and merchandizes in the ſaid declaration mentioned, were con- 
ſigned to him the ſaid T. S. merely as governor of Fort Saint 
George aforeſaid; and that he was never, after he became gover- 
nor of Fort Saint George aforeſaid, employed by the ſaid T. G. 
or any other perſon, as factor, either ſolely or jointly with other 
tattors, in ſelling of coral and coral beads, and in purchaſing of 
diamonds for commiſſion therefore paid to him ; proteſting alſo, 
that the aforeſaid conſignment was not made to the ſaid J. F. 
and the faid S. S. as joint factors of him the ſaid T. E. and upon 
their joint credit, to be by them received and diſpoſed of as 
Joint aQors, and that the ſame goods and merchandizes were not 
received and accepted by the ſaid T. S. and S. S. as joint factors, 
to be fold and diſpoſed of as aforeſaid by them, as joint _—_ 
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for commiſſion to he therefore paid to the ſaid T. S. and the ſaid 
S. S. as joint factors, by the Ed T. C. and that the manner, 


trouble and management of the ſaid conſignment, was left and 


intruſted by the ſaid T. S. to the ſaid S. S. in purſuance of the 
intent and meaning of the ſaid T. G. and F his conſignment 
aforeſaid, and according to the truſt by him for that purpoſe re- 
ſed in the ſaid S. S. and not by agreement between the ſaid 
S. and F. S. as joint factors, as the ſaid T. C. hath in and by 
his replication in that behalf above ſuppoſed and alledged; for 
rejoinder nevertheleſs in this behalf, he the ſaid T. S. ſays, 
that upon the ſaid delivery over of all the ſaid goods and mer- 
chandizes in the ſaid declaration mentioned, and of the produce 
of the ſaid part thereof ſo ſold as aforeſaid to the ſaid S. S. to 
make returns thereof to the ſaid T. G. in diamonds, according to 
the truſt repoſed by him in the ſaid S. S. and upon rendering 
the Se account to the ſaid T. G. of the ſaid ſale and pro- 
duce as aforeſaid; and upon his the ſaid T. S. leaving the Eaſt 
Indies, and ceaſing to be governor as aforeſaid, and being ſuc- 
ceeded in his ſaid government by the ſaid George Prgott as afore- 
ſaid, all concern whatſoever of the ſaid J. S. as to, of and in 
the care, truſt or management of the ſaid goods and merchan- 
dizes, or the produce thereof, or the returns to be made thereof 
in diamonds to the ſaid J. G. intirely dropped, ceaſed and was 
at an end; that is to ſay, at London aforeſaid, in the pariſh and 
ward aforeſaid ; and this the ſaid T. S. is ready to Los” 1 where- 
fore, as before, he prays judgment, if the fad T. G. _ to 
have or maintain his aforeſaid action thereof againſt him, &c. 
| G. Nares. 


And the ſaid 7. C. as to the ſaid rejoinder of the ſaid T. S. tothe 
ſaid replication of him the ſaid T. C. to the ſaid plea of him the 
ſaid I. S. laſtly above pleaded in bar, with reſpett to part of the ſaid 


1800 pounds weight of the ſaid coral beads, parcel of the ſaid 
goods and merchandizes in the ſaid declaration mentioned, ſaith, 
that he, by reaſon of any thing therein contained, ought not to 
be barred from having or maintaining his aforeſaid action in 
that reſpett, againſt the ſaid J. S. becauſe proteſting, that that 
rejoinder, and the matters therein contained, are wholy inſuf- 
ficient in Jaw to bar or preclude him the ſaid T. G. from havin 
or maintaining his aforeſaid action thereof againſt the ſaid J. 9 
nevertheleſs, for a ſur-rejoinder in this behalf, the ſaid T. G. 
faith, that all concern of the ſaid T. S. as to, of and in the 
care, truſt or management of the ſaid part of the ſaid coral beads, 
or the produce thereof, or the returns thereof to be made in 
diamonds to the ſaid J. C. did not drop, ceaſe, nor was at an 
end, in manner and form as the ſaid JT. S. hath in that rejoinder 
5 above 


- 
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aboye alledged; and this the ſaid T. G. prays may be inquired of 
by the country; and the ſaid J. S. doth the fame likewiſe. 


And the faid T. C. as to the ſaid rejoinder of the ſaid T. S. to 
the ſaid replication of him the ſaid J. E. to the ſaid plea of the 


ſaid 7. S. laſtly above pleaded in bar, with reſpect to the reſidue of the goods 
of the ſaid goods and merchandizes in the ſaid declaration men- in the decla- 


tioned, faith, that he, by reaſon of any thing therein contained, = 
ought not to be barred from having or maintaining his aforeſaid 
action in that reſpe& againſt the ſaid J. S. becauſe — 
that Hat rejoinder, and the matter therein contained, are wholly 
inſufficient in law to bar or preclude him the faid T. G. from 
having or maintaining his aforeſaid action thereof againſt the ſaid 
T. S. nevertheleſs, for a ſur- rejoinder in this behalf, the ſaid 
J. G. ſaith, that all concerns of the ſaid T. S. as to, of and in the 
care, truſt or management of the ſaid goods and merchandizes, 
or the produce thereof, or the returns thereof to be made in dia- 
monds to the ſaid T. G. did not drop, ceaſe, nor was at an end, 
in manner and form as the ſaid J. S. hath in that rejoinder 
above alledged; and this the ſaid J. G. alſo prays may be inquired 
of by the country; and the ſaid J. S. doth the ſame likewiſe: 
therefore, as well to try this iſſue as the ſaid ſeveral other iſſues 
above joined between the parties, the ſheriffs are commanded that 
they cauſe to come here, in three weeks of the Holy Trimty, 
twelve, Sc. by whom, Sc. who neither, Sc. to recognize, 22 
becauſe as well, Sc. the ſame day is given to the ſaid parties 


here, Gc. 
IV. Davy. 


Afterwards the proceedings were continued between the par. e 725 
ich, 9 


ties aforeſaid, in the plea aforeſaid, by the ſaid jury thereof being 


reſpited between them until the morrow of Al Souls, unleſs Sir Ges. 3. 


65 n Eardley Wilmot Knight, his Majeſty's cliief juſtice of the 
ench here, aſſigned by the form of the ſtatute, Sc. on the 24th 
day of Zune next enſuing, ſhould firſt come at Gur/Zhall, London. 
And now at this day, (to wit) on the morrow of AU Souls, 
comes as well the ſaid T. G. as the ſaid JT. S. by their attornies 
aforeſaid; and the aforeſaid chief juſtice, before whom, Sc. has 
ſent here his record had before him, in theſe words; afterwards, 
that is to ſay, on the day, in the year and at the place within 
mentioned, comes as well the within named T. G. as the within 
named T. S. by their attornies within named, before Sir Fokn 
2 Wilmot Knight, the chief juſtice within named, and cer- 
tain of the jurors, of the jury whereof mention is within made, 
ſummoned to be upon that jury, that is to ſay, Hugh. Atkins, 
Wilkam Neat, Villiam Hanſon, Silvanus Grove, John —_ 

G 4 | - John 
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Verdict as to 
tne firit iſſue; 


at to the ſe. 
cond iſſue, 


as to the third 
ulues 


as to the 
fourth and 
lat iſſue. 


Judgment 
guod computet, 


ſigned Nov, 


18, 1768, 
Mich. 9. 
Geo. 3. 
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— Vernon, John Walter, ohn Whitmore, and Thomas Hlis, 


eing required come, and on that jury are ſworn ; and becauſe 
the reſt of the jurors of the ſame jury do not appear, therefore 
three other perſons of the b — 2 being by the ſheriffs 
within written hereunto elected, at the requeſt of he ſaid T. G. 
and by the command of the ſaid chief juſtice, are now newly ſet 
down, whole names are affiled in the within written pannel, ac- 
cording to the form of the ſtatute, Sc. which lad urors ſo 
newly ſet down, (that is to ſay) Jeremiah Percy, da lh Stib- 
ley and John Town, being alſo required, come likewiſe, and to- 
ether with the ſaid other jurors been impannelled, are tried and 
worn to ſpeak the truth of the matters within contained ; who 
upon their oaths ſay, that as to the firſt iſſue within joined, the 
ſaid Thomas Saunders and the within named Solomon Salomons 
were the bailiffs of him the ſaid Thomas Godfrey, and had the 
care and adminiſtration of the goods and merchandizes of him 
the ſaid T. G. in the within declaration mentioned, to be mer- 
chandized and made profit of for him the ſaid J. G. and to 
render account when they ſhould be thereto required, as he the 
ſaid T. G. hath in pleading within alledged. And as to the ſe- 
cond iſſue within joined, the ſaid jurors on their ſaid oath further 
ſay, that the account demanded by the action within brought 
and proſecuted by the ſaid T. G. againſt the ſaid J. S. concerneth 
the trade of merchandize between him the ſaid T. G. as a mer- 
chant, and the ſaid T. S. as a factor of him the ſaid J. G. as he 
the ſaid JT. G. hath alſo in pleading within alledged. And as to 
the third iſſue within joined, the ſaid jurors on their oath fur- 
ther ſay, that all concern of the ſaid J. S. as to, of and in the 
care, truſt or management of the part of the within coral beads, 
or the produce thereof, or the returns thereof to be made in dia- 
monds to the ſaid T. G. did not drop, ceaſe nor was at an end, 
as he the ſaid T. G. hath alſo in pleading within alledged. 
And as to the laſt iſſue within joined, the ſaid jurors on their ſaid 
oath further ſay, that all concern of the ſaid T. S. as to, of and 
in the care, truſt or management of the ſaid goods and merchan- 
dizes, or the produce thereof, or the returns thereof to be made 
in diamonds to the ſaid T. G. did not drop, ceaſe nor was at an 
end, as he the ſaid T. G. hath alſo in pleading within alledged. 
Therefore it is conſidered, that the ſaid Thomas Saunders account 
with the ſaid Thomas Godfrey of, the time aforeſaid in which he 
and the ſaid Solomon Salomons were the bailiffs of him the ſaid 
Thomas Godfrey, and had the care and adminiſtration of the 
aforeſaid goods and merchandizes, Sc. to be merchandized and 
made profit of for the ſaid Thomas Godfrey ; and the ſaid Thomas 
Saunders in mercy, becauſe he hath not before accounted, &c. 


Afterwards, 
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| Afterwards, (to _ on Monday the ſixth day of February, 


in the term of Saint Hilary, in the ninth year of the reign of our 
lord the now King, comes here into court as well the ſaid 7. G. 
by his attorney aforeſaid, as the ſaid J. S. in his 1 perſon; 
and thereupon the ſaid T. S. freely offers himſelf to account 
with the ſaid T. G. for the goods and merchandizes aſoreſaid: 
whereupon by the conſent of the faid J. C. and J. S. Milliam Hu. Term 
Mainwaring Eſq. Lewis Jones Eſq. and Anthony Dickens Eſq. Bh. 5. anne 
prothonotaries of the ſaid court here, are by the ſaid court here Am.” 
aſſigned auditors to take and declare the ſaid account between the aſſignee. 
ſaid J. C. and I. S. And hereupon the ſaid V. M. I. J. and weder gm 
A. D. the auditors aforeſaid, not having aſſigned any day to — 
take the account between the ſaid T. G. and J. S. the faid court 3. other audi- 
here, on this day, (to wit) on Tue/day the 18th day of April, in ois atlignedy 
the term of Eaſler, in the gth year of the reign of our ſaid 
lord the now King, by and with the gonſent of the ſaid J. G. 
and J. S. aſſign the ſaid V. M. and A. D. and alſo John Hoyer 
Eſq. the prothonotaries of the ſaid court here, auditors to take 
and declare the ſaid account between the ſaid J. G. and the ſaid | 
T. S. which faid auditors, (to wit) V. M. A. D. and 7. F. whoaffign a 
aſſign Friday the ninth day of June, in the ninth year of the = to take 
reign of our ſaid lord the now King, to take the ſaid account be- . 
tween the ſaid T. G. and the ſaid J. S. in the Serjeant's Room, 
near the court of Common Pleas in Weſtminſter-hall - at which 
day comes here the ſaid T. G. by his attorney aforeſaid, and the 
ſaid J. S. cometh not. And thereupon the auditors aforeſaid Another day 
aſſign Saturday the tenth day of June, in the ninth year afore- ae 
ſaid, to take the ſaid account between the ſaid T. G. and J. F. 
at the Serjeant's Room, near the court of Common Pleas in 
Weftminſter-hall; at which day cometh the ſaid J. G. by his 
attorney aforeſaid, and the ſaid T. S. cometh not. And Another day 
thereupon the auditors aforeſaid aſſign Monday the 12th day sued. 
of June, in the ninth year aforeſaid, to take the ſaid account 
between the ſaid T. G. and T. S. at the Serjeant's Room, 
near the court of Common Pleas in Weſtminſter-hall ; at 
which day cometh as well the ſaid T. GE. by his attorney 
aforeſaid, as the ſaid T. S. in his proper perſon ; and the ſaid 
auditors aſſigned by the ſaid court of our ſaid lord the King of 
the bench before his juſtices aforeſaid, to take the account 
aforeſaid, (to wit) V. M. Eſq. A. D. Eſq. and 7. F. Efq. 
being the prothonotaries of the ſaid court, likewiſe then and 
there come. And thereupon the ſaid T. S. as to the ſaid goods The defen- 
and merchandizes whereof by the ſaid court of our faid lord the — plea 
King, of the bench before his juſtices aforeſaid, he is adjudged 1, Tax. 
to render account to the ſaid T. G. for the time in which he the 9 Geo. 3. 
ſaid T. S. and S. . were the bailiffs of him the ſaid 7. G. and 
had the care of the ſaid goods and merchandizes to be _— 
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dized and made profit of for the ſaid J. G. prays allowance of all 
the profit and produce thereof, and ſays that he ought to be 
diſcharged thereof; becauſe, he ſays, that long before, and du- 
ring part of the ſaid time in which the ſaid J. S. and S. S. are 
alledged to have been bailiffs as aforeſaid, (to wit) from the firſt 
day of June in the year of our Lord 1754, until the 14th day of 
January in the year of our Lord 1755, he the ſaid J. S. was go- 
vernor of Fort Saint George, in the Eaſt Indies that is to ſay, the 
preſident or chief ſervant there, to the United Company of Mer- 
chants of England trading to the Eaſt Indies, by them appointed 
and ſtationed there for the protection and ſecurity of the trade of 
the ſaid company there, and of there rights and privileges re- 
_ the ſame; and that the ſaid S. S. in his life-time, and 
uring all the ſaid time above ſpecified, and long before and after 
that time, was a merchant and factor there, — a correſpondent 
of the ſaid J. G. and a perſon remarkably well ſkilled in the 
buying and ſelling coral and coral beads, and in the know- 
ledge and purchaſing of diamonds, and well known to the ſaid 
7. A ſo to be, (to wit) at London, in the pariſh of Saint Mary 
le Bow, in the ward of Cheap 7 and the ſaid J. S. further ſays, 
that according to the uſage and cuſtom of the trade of the 
United Company of Merchants of England trading to the Eaſt 
Indies, and by the rules and orders of the ſaid company, (which 
before, and at the time of the exportation of the ſaid goods and 
merchandizes were, and from thencetorth hitherto ; been 
and ſtill are in force and obſerved by the ſaid company there, 
and thoſe who trade under their leave and permiſhon) every 
. exporting coral or coral beads from ws, war to Fart 
nt George aforeſaid, ought and is obliged to make the returns 
for the ſame in diamonds, and in order more eſſectually to 
enforce ſuch returns, to conſign the ſaid coral and coral beads to 
the ſaid governor or preſident of Fort Saint George aforeſaid for 
the time being, and to any other perſon or perſons ſuch exporter 
ſhall think fit to entruſt or "employ on his own behalf; and 
that the ſaid T. C. well knowing the premiſes, and being 
poſſeſſed of the ſaid goods and merchandizes, (to wit) twelve 
cheſts of coral beads, of the weight of 2311 pounds, 10 
ounces, 13 penny-weights and 18 grains, and being defirqus 
to export the ſame from England to Fort Saint George aforeſaid, 
according to the uſage and cuſtom of the trade of the ſaid 
company, and in obedience to the ſaid rules and orders of the 
ſaid company reſpetting the ſame, he the ſaid I. C. before the 
ſaid firſt day of Zune, (to ow on the firſt of January in the 
ſaid year of our Lord 1754, by and with the leave of the ſaid 
company, for this purpoſe firſt had and obtained in conſequence 
of a petition made to them, according to the uſage and cuſtom 
of the ſaid company in this behalf, by the ſaid 7. GC. at London 
aforeſaid, 
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aforefaid, in the pariſh and ward aforeſaid, ſhipped the aforeſaid. 
goods and merchandizes on board divers ſhips or veſſels em- 
ployed by the ſaid company in their trade aforeſaid, to be ex- 
ported and carried therein from England to Fort Saint George 
aforeſaid, in the Eaft Indies, and Aired and conſigned the ſame 
goods to the governor of Fort Saint George, and to the {aid S. §, 
in his abſence, to the governor and one John Walſh ; abſent the 
ſaid Fohn Walſh, to the governor and one Henry Vanfittart ; to 
be by them received and diſpoſed of to the moſt advantage of the 
ſaid T. G. at Fort Saint George aforeſaid, for ready money as he 
hopes but if any credit or reſpite was neceſſary, that it be given 
only to ſolid buyers, where no riſque was run; and when 
the ſame were diſpoſed of, to ſend the account of the ſales to 
him the ſaid T. C. and to make him returns in diamonds moſt 
proper for the market at London ; which ſaid goods and mer- 
chandizes ſo ſhipped and exported by the ſaid T. G. as afore- 
ſaid, afterwards, (to wit) on the firſt day of September, in the 
ſaid Year of our Lord 1754, at Fort Saint George aforeſaid, were 
received by the ſaid S. S. in his life-time, and by the ſaid 7. S. 
whilſt he ſo remained and continued governor of Fort Saint 
George aforeſaid ; and that part of the ſaid goods and merchan- 
dizes, (to wit) 1318 pounds, 3 ounces, 18 penny-weights, and 
18 grains, of the ſaid coral beads, parcel of the ſame goods and 
merchandizes, afterwards, and whilſt the ſaid T. S. remained 
governor as aforeſaid, (to wit) on the 19th day of Otober, in the 
year of our Lord 1754, were ſold and diſpoſed of by the ſaid 
S. S. and the ſaid 7. S. to the moſt advantage of the ſaid J. C. 
to ſolid buyers, for the ſum of 14686 pagodas and 3g fanams, 
being the current money in the Eaſt Indies and at Fort Saint 
George aforeſaid, amounting in the whole to the ſum of 5438z/. 
45. and three-farthings, of lawful money of Great Britain: 
and reaſonable and neceſſary reſpite or credit, (to wit) the ſpace 
of three months, was given to ſuch buyers tor the payments to 
be by them reſpectively made for the ſame. And all the reſidue 
and remainder of the ſaid goods and merchandizes ſo ſhipped 
by the ſaid 7. G. and conſigned as aforeſaid, amounting to 
993 pounds, 6 ounces, and 15 penny-weights, of the ſaid 
coral beads, afterwards, (to wit) on the 1gth day of Zanuary, 
in the year of our Lord 1755, was alſo fold and diſpoſed of by 
the ſaid F. S. and the ſaid 7. S. for the moſt benefit of the ſaid 
T. C. to ſolid buyers, for the ſum of 119387 pagodas and 19 fa- 
nams, being the then current money in the Eaſt Indies, and at 
Fort Saint George aforeſaid, amounting in the whole to the ſum 
of 4175. 8s. 64 farthing, of lawful money of Great Britain, 
and a reaſonable and neceſlary reſpite or credit, (to wit) the ſpace 
of three months, was given to ſuch buyers for the payments on 
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be by them reſpectively made for the ſame, (to wit) at London 
aforeſaid, in the pariſh and ward aforeſaid. And the ſaid J. S. 
further ſays, that he and the ſaid S. S. in his life-time, and 


whilſt he the ſaid T. S. remained and continued 
aforeſaid, (to wit) on the 14th day of Janua 


overnor as 
ry, in the ſaid year 


of our Lord 1755, rendered, ſent and tran{mitted from Fort 
Saint George aforeſaid, to the ſaid T. G. a true, full and juſt ac- 


count, which came to the hands of, and was received 


the ſaid 


7. G. of all the ſaid fales of the faid goods and merchandizes, 
and of the whole produce then ariſen and received, and to ariſe 
and be received from ſuch ſales ; and afterwards, on account of 
the bad ſtate of health of him the ſaid T. S. and in purſuance of 
a reſolution taken long before, and whereof the ſaid T. G. be- 
fore the time of the making of the ſaid conſignment of the ſaid 


oods merchandizes, 

I. S. (to wit) on the 14th 
our Lord 1755, religned and totally 

aforeſaid, and the Eaſt Indies, and a 


of them, had notice, he the ſaid 
nuary, in the ſaid year of 
uitted Fort Saint George 
his concerns there, and 


returned to England, where he hath ever ſince reſided; and he the 
ſaid T. S. was, immediately on his reſignation aforeſaid, ſucceeded 


in his government aforeſaid, by one George Pig 


who was 


appointed and became governor of Fort Saint George aforeſaid, in 
the room of the ſaid T. S. and the ſaid TS. afterwards, and when 
he ſo ceaſed to be governor as aforeſaid, and ſo quitted Fort Saint 
George and the Eaſt Indies aforeſaid, and all his concerns there, 
(to wit) on the ſaid 14th day of January, in the year laſt men- 
tioned, with the conſent of the ſaid J. G. delivered over to the 
ſaid S. S. and left in his hands the whole money and produce 
which had then ariſen and was received, and all, the ſecurities, 


papers, vouchers, authorities and 
further money and produce to ari 
ſaid ſales, or a 


owers for the receipt of the 
e and to be received from the 
ot them, to enable the ſaid S. S. to receive all 


ſuch money and produce which was then to ariſe and be received 
on that account, and to inveſt the ſame, together with all the 
money and produce which had then ariſen and had been then re- 
ceived on the account aforeſaid; and to make returns thereof in 
diamonds to the ſaid T. G. according to the conſignment afore- 


ſaid, (to wit) at London aforeſaid, in the 
ſaid; and this he is ready to verify: where 
of all the profit and produce of the ſaid goods an 
and that he may be wholly diſcharged thereof. 


De murrer to 


ariſh and ward afore- 
rays allowance 
merchandizes, 


G. Nares, 


the plea be- And hereupon the ſaid T. G. prays leave to imparle to the ſaid 


fore auditors, 


after impar. plea Of the ſaid T. S. until the morrow of All Souls, and then to 
lance, until Teply to the ſaid plea of the ſaid T. S. and it is granted to him, 


the morrow 
of All Souls, Sc. 


anno 10 Geo. 


3. 


The ſame day is given to the ſaid J. S. here, Sc. At 


which 


— 
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which day comes here as well the ſaid T. C. by his attorney 
aforeſaid, as the ſaid T. S. in his proper perſon; and the ſaid 
auditors aſſigned by the ſaid court of our ſaid lord the King of the 
bench before his juſtices aforeſaid, to take the account aforeſaid, 
(to wit) the ſaid V. M. Eſq. A. D. Eſq. and J. F. Eſq. then 
and there alſo come. And the ſaid T. G. faith, that the afore- 
ſaid plea of the ſaid T. S. by him above pleaded in his diſcharge 
of the profit and produce of the ſaid goods and merchandizes, 
and the matters therein contained, are not ſufficient in law to diſ- 
charge him the ſaid T. S. of the profit and produce thereof; to 
which ſaid plea, in the manner the ſame is above pleaded, and 
the matters therein contained, he the ſaid T. G. is not under any 
neceſlity, or obliged by the law of the land, to anſwer; and this 
the ſaid J. G. is ready to verify: wherefore, for want of a ſuf- 
ficient plea in this behalf, he the ſaid T. G. prays judgment, 
and that the ſaid T. S. may not be diſcharged of the profit and 
produce of the ſaid goods and merchandizes, &c. 

V. Davy. 


And the ſaid T. S. ſaith, that the aforeſaid plea by him Joinder in 
above pleaded, in diſcharge of the profit and produce of the ſaid demutrer. 
goods and merchandizes, and the matters therein contained, 
are ſufficient in law to diſcharge him the ſaid 7. S. of the 
profit and produce thereof; which ſaid plea, and the matter 
therein, the ſaid T. S. is ready to verify and prove, in ſuch 
manner and form as ſhall be awarded in this behalf; and becauſe | 
the ſaid T. G. does not anſwer the ſaid plea, nor has hitherto | 
in any wiſe denied it, the ſaid T. S. as before, prays judgment 
and that he the ſaid T. S. may have allowance of all the pro- 
fit and produce of the ſaid goods and merchandizes, and that 
he may be wholly diſcharged thereof, &c. 


_— — — — — — — zſ—— — — 


G. Nares. 


And becauſe the juſtices here will adviſe themſelves, of and Curia advi- 
upon the premiſes, whereof the ſaid parties have put themſelves g wie, 
upon judgment of the court, belies they give judgment, er ng, 
2 day is given to the parties aforeſaid here, until in eight 
days of Saint Hilary, to hear their judgment thereupon ; * - 


that the ſaid juſtices here are not yet adviſed thereof, &c. 


At which day, before the juſtices here, come as well the 
ſaid T. E. by his attorney aforeſaid, as the ſaid T. S. by his at- 
torney aforeſaid: but becauſe the juſtices here will adviſe them - The like un- 
ſelves of and upon the premiſes, day is given to the parties tl Eaſter 10 
aforeſaid here, until from the day of Eaſter in fifteen days, 3. 
to hear their judgment thereupon ; for that the ſaid juſtices 
are not yet adviſed thereof, c. At which day, before the 
Juſtices here, come as well the ſaid J. G. by his attorney afore- The like un- 
laid, as the ſaid T. S. by his attorney aforeſaid ; but becauſe the til Trinity 

X juſtices 10 Geo. 3. 
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Juſtices here will adviſe themſelves, of and upon the premiſes, 

day is given to the parties aforeſaid here, until on the morrow 

of the Holy Trinity, to hear their judgment thereupon, for that 

the ſaid juſtices here are not yet adviſed thereof, Sc. At which 

day before the juſtices here come as well the ſaid T. C. by his 
attorney aforeſaid, as the ſaid T. S. by his attorney aforeſaid ; 
whereupon all and ſingular the premiſes being ſeen, and by. the 

Juſtices here fully underſtood, and mature deliberation being 
thereupon had, it ſeemeth to the juſtices now here, that the 

plea of the ſaid T. S. by him above pleaded in his diſcharge of 

the profit and produce of the ſaid goods and merchandizes, and 

the matters therein contained, are not ſufficient in law, to diſ- 

charge him the ſaid J. S. of the profit and produce thereof; 

Judgment therefore it is conſidered, that the ſaid T. G. do recover againſt 
fgned 21 the ſaid T. S. the aforeſaid twelve thouſand pounds for the value 
June 1770. of the goods and merchandizes aforeſaid, and alfo two hundred 
and ſeventy-eight pounds ſeven ſhillings and nine pence for his 

damages, as well by reaſon of the inter-pleading aforeſaid, as for 

his coſts and charges by the ſaid J. C. in and about his ſuit in 

that behalf expended, to the ſaid 7. G. by the court here ad- 

Judged with his aſſent, and that the ſaid T. S. be in mercy, &c. 

Satisfaction Afterwards, (to wit) on the eighteenth day of September, in the 
acknow- eleventh year of the reign of our Sovereign Lord George the 
be Third, now King of Great Britain, &c. came the ſaid Thomas 
Godfrey by Henry Barnes his attorney, conſtituted by ſpecial 

warrant to him in that behalf direfted, before Sir Henry Gould 

Knight, one of his Majeſty's juſtices of the bench at his cham- 

bers, ſituate in Serjeant's Inn, Chancery Lane, and acknowledged 

that he is ſatisfied of the ſaid twelve thouſand pounds, and of 

the damages aforeſaid ; therefore, let the ſaid Thomas Saunders 


of the ſame be acquitted, &c. 
Henry Gould. 


Godfrey ver/us Saunders. C. B. 


[In an action THE plaintiff Godfrey, being a merchant in London, and poſ- 
of account ſeſſed of a conſiderable quantity of coral beads, in 7anuary 
5 1754 ſhipped the ſame on board the veſſels employed by the 
before audi- * Company, to be exported I carried therein from 
tors, contrary England to Fort Saint George in the Eaſt Indtes ;_ by the uſage 
N was cuſtom of the trade, and the rules and orders of that com- 
to the action, pany ſtill in force, every perſon exporting coral beads from 
b ngland to Fort Saint George is obliged to make the returns for 
act e. the ſame in diamonds, and to conſign the ſame to the governor 
fore, where a Of that Fort for the time bcing, and to any other perſon ſuch 


defendant, 1 exporter 
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exporter ſhall think fit to intruſt or employ on his own behalf, charged as | 
The defendant Saunders, in Fanuary 1754, being governor, the — 
A . a N iff of goods 
plaintiff conſigned his coral beads to Saunders, and one Solomon gelvered in 
Salomons, to # by them received and diſpoſed of, for the moſt him and his 
advantage of the plaintiff, at Fort Sarnt George, and to ſend to — to 
him the account of the ſales, and to make him returns in greg ande 
diamonds moſt proper tor the markets at London; in September render an ac- 


1754, the coral beads were received by Saunders and Salomons ; count, goes to 


and between Ofober 1754, and 19th January 1755, ſold and dave 

diſpoſed of by them in the Eaſt Indies, for about ſhe 4, 125. 7d. ws upon his 
| delivering 

On the 14th of January 1755, the defendant Saunders ceaſed 8 


to be governor of Fort Saint George, and then ſailed from thence ceaſed bailiff, 
to England, where he arrived ſome months afterwards, leaving the defend- 
Salomons in India, who is ſince dead; neither Saunders or Salo. Mp ug 
mons having accoumted with, or made any returns to the plaintiff thereof 
for the coral beads, he exhibited a bill in Chancery againſt ceaſed, which 
Saunders, for an account, which hath been fruitleſsly depending ag an 
gainſt him, 
there, for more than twelve years. he cannot af- 


terwards plead before auditors that he delivered the goods to his co-bailiff with the plaintiff's conſent : 
for this might have been given in evidence on the iſſue 3 and the conſequence of putting it in iſſue 
again before auditors would be either two verdicts the ſame way and thus nugatory ;; or contradictory. 
which would entangle the court-] 


At length, in Trinity term 1768, the plaintiff Godfrey brought 
a writ of account, in this court againſt the defendant Saunders, 
to render to the plaintiff a reaſonable account of the time in 
which the — we and one Solomon Salomons, now deceaſed, 
were the bailiffs of the plaintiff ; whereupon the plaintiff de- Declaration 
clared, that the defendant and S. S. from the firſt day of June (abiidged.) 
1754, until the firſt day of May 1755, were the bailiffs of the 
plaintiff at London, and during that time had the care and 
adminiſtration of divers goods of the plaintiff, that is to ſay, 
twelve cheſts of coral beads, containing, (to wit) gooo pounds 
—_— to wit), of the value of 12,000/. to be merchandized and 
made profit of for the plaintiff, when they J. S. and S. S. ſhould 
be thereto required; yet J. S. and S. S. in the life-time of S. S. 
or T. S. ſince the death of S. S. have not, nor hath either of 
them rendered an account of the ſame to the plaintiff, but both 
of them have refuſed, and the defendant Saunders ſtill doth re- 
fuſe ſo to do, to the plaintiff's damage of 12, oool. a 


The defendant pleaded three pleas in bar to the action. 


Firſt plea— That S. S. in the declaration mentioned, was the 1. Plea, that 
ſole bailiff of the plaintiff for the time mentioned, and had the 8. 8 %s fote 
care and adminiſtration of the coral beads to be made profit h 
for him, and to render him account of the ſame at London; 
without this, that defendant and S. S. were bailiffs of the Traverſe. 

plaintiff, 


| 
| 
| 


— —— V— — — _- - 
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þ | pond, and had the care and adminiſtration of the coral 
4 eads to be made profit of for him, and to render him account 
. of the ſame. 


20 Plea, the Second plea—That there was not any open or current 
fatute of li- account between the plaintiff and 1 and FS. S. in the 
mulation Tife-time of S. S. or between the plaintiff and the defendant J. S. 
ſince the death of S. S. at any time within fix years next be- 


fore the ſuing forth of the original writ of the plaintiff. 


3d Plea. Third plea—That before, and during part of the time in 
the declaration, 72, from the firſt of Zune 1754, until the 14th 
January 1755, the detendant was governor of For Saint George: 
and that S. S. during all that time, and before and after, was a 
factor there, and a correſpondent of the plaintiff, well ſkilled 
in buying and ſelling coral beads, and in the knowledge and pur- 
| chaſing of diamonds ; and that according to the uſage and cuſtom 
= of the trade of the E India Company, and by the rules and 
1 borders thereof, which ſtill are in force, every perſon exporting 
coral beads from England to Fort Saint George, 18 obliged to make 
returns for the ſame in diamonds, and to conſign the coral beads 
to the governor of that Fort for the time being, and to any other 
perſon ſuch exporter ſhall think fit; that the plaintiff, before the 
aſt of June 1754, v2. on the iſt of Fanuary 1754, ſhipped the 
coral beads'on board the ſhips of the company, to be exported 
| from England to Fort Saint George, and — the ſame to 
the governor thereof, and to S. S. to be by them received and 
11 diſpoſed of to the moſt advantage of the plaintiff, and to ſend 
the account of the ſales to him, and to make him returns in, 
{ diamonds ; which coral beads afterwards, v:z. the firſt of Septem- 
| ber 1754, at the fort were received by S. S. and the defendant as 
| governor, and were then and there delivered to the cuſtody, 
il care and management of S. S. by the defendant to be fold and 
io diſpoſed of by S. S. for the moſt advantage of the plaintiff : 
| (| — the defendant further ſays, that the greater part of the coral 
1 beads, whilſt he was governor, in O oher 1754, were ſold by 
1 FS. S. in the Eaft Indies, and that the money ariſing from the 
It; ; . . . . b 
| | ſales was =_e to him, and by him wholly received to be in- 
W veſted by him in diamonds for the plaintiff; and all the reſidue 
i of the coral beads aftetwards, viz. on the 19th of January 1755, 
| was alſo fold by S. S. to ſolid buyers, and three months credit 
"Ft given to them; and the defendant in fact ſays, that he did not 
it. antermeddle with K. F. in the ſales, but left the ſame in- 
= tirely to him, and that he the defendant never received any 
we - part of the monies or produce ariſing from the ſales ; that he 
1 >" never received, nor was intitled to receive any part of the com- 
it 7 miſſion which S. S. Was intitled- to receive, according to the 
uſage of-the trade and the defendant- ſays, that while he was 


— governor 
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governor, viz. on the 14th of January 1755, S. S. ſent to the 


plaintiff a juſt account of all the ſales of the coral beads, and 
of the produce then ariſen and to ariſe from ſuch ſales ; and that 
the — on the ſame 14th of January 1755 ceaſed to be 
governor of the Fort, and was ſucceeded by George Pigott Eſq. 
and then and there left in the hands of S. S. the whole money 
received by him, and all the ſecurities for money to be re- 
ceived from the ſales, to make returns to the plaintiff in 
diamonds; and that he the defendant on the ſame day failed 
from the Fort, and returned to England; and that while he was 
governor, he never intermeddled in the ſales in any other man- 
ner than as an official temporary aſſignee, or factor, or governor; 
and that he never afterwards at all interfered with the ſales 
or produce of the ſaid goods, and that when he left the Fort. 
S. S. was in the firſt repute as a factor, both in fortune, ſkill, 
care and integrity; that the defendant on the 25th of 

1755 arrived in England, and on the goth of June, and on divers 
other days, had interviews with plaintiff, and converſations 
about the premiſes, at which, or at any time before the 1ſt 
of September, and before the news arrived of the failure of S. S. 
the plaintiff never intimated a diſapprobation of the conduR of 
the defendant, with reſpect to the — the whole manage - 
ment of the conſignment to S. S. or conſidered the defendant 


as anſwerable for the returns thereof; and that the firſt news 


of the failure of S. S. arrived lere after the ſaid interviews of 
the plaintiff and defendant, uz. the gth of « ga-prod 17 55» 
and not before; and defendant never before heard of the failure 
of S, S. and this he is ready to verify, Sc. 


The plaintiff replied to the firſt ple That the defendant 
and S. S. were bailiffs of the plaintiff, and had the care and 


Replication 
3 


adminiſtration of the coral beads, to be made profit of for him, uu 


and to render him account of the ſame; and thereupon iſſue was 
Joined, | JETS 


The 1 ar replied to the ſecond plea, ——That he, the 
laintiff, during the time in the declaration, and before, was and 
ill is a merchant, and that the defendant and S. S. were his 

factors during that time, and had the care of the goods, to ren- 


iſt Iſſue. 


to the ſecond 
plea. 


der an account, and that the account concerneth trade and mer- 


chandize which was never adjuſted or ſettled between the 
plaintiff and defendant and S. S. and this he is ready to 
verify, Sc. [i 


The plaintiff replied to 3 That the con- 
ſignment was made to, and accepted by the defe and S. S. as 
joint factors, and upon their joint credit; and avers, that the ma- 

Vol. III. | ; H nagement 


7 


as third 
as to 
parcel of the 
goods. 


do parcel. 
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„ ement of the conſignment was left and intruſſed by the defendant 


to S. S. by agreement between them, as joint fattors, 'without the 
direction, conſent, 2 or knowledge of the plaintiff ; and this 
he is ready to verify, Sc. 
_ to There is the like replication to the third plea, as to the re- 
the refidue. ſidue of the goods in the declaration. | 


— wh The defendant rejoined to the replication to the fecond plea, 
tion to the ſe- that the account doth not concern trade and merchandize; 


cond plea. | . 6: 6-4 : 
24 tac. and thereupon the ſecond iſſue is jained 


Rejeinder to The defendant rejoined to the replication to the third plea, as 
the replica- to parcel of the goods, proefing, (among other proteſtations) 
t 


tion to the ö 
ind ale Nat the management o conſignment was left by the defendant 
inc S.S. in — of £ intent and meaning of the plaintiff, and of 


the ſaid conſign ment, and according to the truſt by the faint fe re. 
poſed in S. S. and not by agreement between the 1 7 and S. S. 
for rejoinder ſays, That upon delivery over of the goods to S. S. 
all concern whatſoever of the defendant, as to, of and in the care, 
* and management of the ſaid goods, ceaſed and was at an 
end, | 


2 3 There is the like rejoinder to the replication ta the third 
— plea, as to the reſidue of the goods in the 3 a | 


Sur-rejoinder The plaintiff ſur-rejoined to the rejoinder of the defendant 

as to parcel of to the replication to the third plea, as to parcel of the goods 

the goods. in the declaration, That upon delivery over of the goods to 8. S. 

all concern of the defendant as to, of and in the care, truſt and 

| management of the ſaid goods, did not ceaſe, nor was at an end, 

3d fue. in manner and form as the defendant hath alledged; and there- 
upon iſſue is joined, 


| Thelikere- There is the like ſur-rejoinder as to the reſidue of the goods 


joinder as to 


the reſidue of in the declaration, and the like iſſue joined thereupon, 
e goods. . 
T Iſſue, Upon the trial of this cauſe, the jury found for the plaintiff, 
upon all the four iſſues ; indeed the ſecond iſſue upon the ſtatute 

of limitations, was given up by the defendant's counſel, and 

the two laſt 1ſfues are, in effect, one and the ſame; ſo that it 

may be properly ſaid there were only two material iſſues, and 


Verdi. both found for the plaintiff. Upon the firſt iffue, they found 


that the: defendants, Saunders and Salomons, were the baih ffs of the 
plaintiff, and had the care and adminiſtration of the goods and 
merchandizes of the plaintiff, in the declaration mentioned, to be 
merchandized and made profit of for ham, and to render account 
when they ſhoult be thereto required.” And upon the laſt map 

th” they 


\ 
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they found, that all concern of the defendant as to, of and in the care 


truſt or management of the ſaid goods and merchandizes, or the wy: 
duce thereof, or the returns thereof to be made in diamond tothe plain- 
tf, did not drop, ceaſe, nor was at an end, as the defendant in plead- 
ing hath alledged; i. e. when defendant ceaſed to be governor of 
Fort Saint George, and pleads he then delivered over to Salomon 
all the goods, G. Whereupon, in Michaelmas term, ꝙ Geo. g. 
the court gave judgment, that the defendant Saunders account 
with the plaintiff, of the time aforeſaid, in which he and Salo- 
mons were the bailiffs of the plaintiff, and had the care and ad- 
miniſtration of the ſaid goods and merchandizes, &c. to be 
merchandized and made profit for the plaintiff; and the defend- 
ant in mercy, becauſe he hath not before accounted. 


In Hilary term, 9 Geo. g. the three 1 of the 
court were aſſigned auditors, to take and declare the account 
between the plaintiff and defendant, who not having aſſigned 
any day to take the account and one of the prothonotaries 
having reſigned his office; 


In Eaſter term, q Geo. 3. the then three prothonotaries of 
the court, Milliam Mainwaring, Elq. Anthony Dickins, Eſq. and 
Jolin Floyer, Eſq. were aſſigned auditors, to take and declare 
the account between the plaintiff and defendant, who aſſigned 
the ninth, tenth and twelfth of June, in Trinity term, in the 
gth year of Geo. g. at the Serjeant's Room, near this court in 
Weltminſter hall, to take the account between the plaintiff and 
defendant. : 


At which 12th day of June, the defendant Saunders comes 
before the auditors; and as to the goods and merchandizes 
whereof he is adjudged to render account to the plaintiff, for 
the time in which he the defendant and Salomons were bailiffs 
of the plaintiff, he, the defendant, prays an allowance of all the 
_ and produce of the ſaid goods and merchandizes, and ſays, 

e ought to be diſcharged thereof; becauſe he ſays, that before, 
and during part of the time in which he, and Salomons, had 
been bailiff of the plaintiff, the defendant was governor of 
Fort Saint George, and that Salomons during all that time was a 
merchant, factor, a correſpondent of the plaintiff, and well 
ſcilled in the trade; and further ſays, that according to the 
ulage and cuſtom of the trade, and the rules and orders of the 
Ea/jt India Company, till in force and obſerved by them, every 
perſon exporting coral beads to Fort Saint George, ought to make 
the returns in d:amonds, and to conſign the coral beads to the 
governor of the Fort, and to any other perſon the exporter ſhall 
tank fit; and that plaintiff exported 2311 pounds, 10 bunces, 

| 1 2 13 penny- 
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Auditors 
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Plea before 
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to the plea 
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ditors. 
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13 pennyweights. and 18 grains of coral beads, and conſigned 


the ſame to defendant and Salomons, which were received by 
them both, and that on the 15th of Ofober 1754, they ſold 
part thereof for 3383“. 4s. and three farthings, and on the 19th 
January 1755, they ſold the reſidue for 41750. 8s. 6d. farthing, 
and that Salomons ſent an account thereof to the plaintiff, and 
that the defendant on the 14th January 1755, quitted the Eaſt 
Tadies, and all his concerns there, and returned to England, 
where he hath ever ſince reſided; and that when he left the Eaſt 
Indies, ke, with the conſent of the plaintiff, delivered over to Sa- 
lomons, the whole money and produce then received and all the 
fecunties for the further produce to be received, for the ſaid coral 
beads, to make returns thereof in diamonds to the plaintff; and 
this the defendant is ready to verify; wherefore he prays allow- 
ance of all the profit and produce of the ſaid goods and mer- 
chandizes, and that he may be wholly diſcharged thereof. 


The plaintiff imparls until Michaelmas term, 10 Geo. g. and 
then de:nurs to the plea before the auditors, and the defendant 
Joins in demurrer ; which was argued twice at the bar, v2z. in 
Hilary term, 10 Geo. g. by Serjeant Zeph/on for the plaintiff, 
and Serjeant Leigi for the defendant ; and in this preſent Eaſter 
term, by Serjeant Burland tor the plaintiff, and Serjeant Glynn 
tor the defendant. 


Serjeant Jepy/en for the plaintiff——The whole ſubſtance of 
this plea before the auditors is, that while the defendant Saun- 
ders was joint bailiff with Salomons, and when he quitted India, 
he, with the conſent of the plaintiff, delivered over to Salomons 
all the effects, and therefore prays an allowance thereof before 
the auditors; this plea doth not materially differ from the third 
plea in bar to the action, wherein the defendant hath alledged, 


that when he ceaſed to be governor of Fort Saint George, and 


quitted India, he left in the hands of Salomons the whole money 


and produce of the goods and merchandizes to be by him re- 


- ſtranger, it would have been a good plea in di 


turned in diamonds to the plaintiff; the only difference 1s, that 
in this plea before the 9 it is alledged that the effects 
were delivered over by the defendant to Salomons, and left in his 
hands w:th the conſent of the plainti f: which words are not ma- 
terial, for by making them joint bailiffs, the plaintiff gave ſuch 
conſent originally. | ; 


I cannot find any ſuch plea as thts in the books, which is an 
argument that the like was never pleaded; indeed if the delivery 
of the effects over had been by the command of the 2 to a 

charge of the 
account before the auditors; but it is pleaded to be with the 
993 : | plaintiff's 


* 
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plaintiff's conſent, and not by his command; and if conſent be 


evidence of a command, it ought to have been pleaded by com- 
mand, according to the operation of the law. 


There are other objections which appear to the court upon 
the face of this record: the declaration charges, that the defend- 
ant and Salomons were joint bailiffs of the plaintiff, from the 
firſt day of June 1754, until the firſt day of May 1755. The 
detendant, by his firſt plea in bar, alledges that Salomons was 
the ſole bailiff of the plaintiff; and traverſes, that defendant and 
Salomons were his joint bailiffs; whereon iſſue is taken, and 
found for the plainuff, that they were his joint bailiſſs, to ren- 
der account to the plaintiff, as he hath in pleading —— 
that is, for the time they vo his bailifls, from the = 

une 1754, until the firſt of May 1 ; whereupon judgment 
5 B44. * recorded, that the 4 At 3 — 
with the plaintilf of the time aforeſaid, in which he and Salomons 
were the bailiffs of the plaintiff. But the preſent plea before the 
auditors denies and contradifts the finding of the jury, and the 
judgment to account for the time aforeſaid; for the defendant 
thereby inſiſts, that on the 14th of January 1755, when he 
ceaſed to be governor of Fort Saint George, and quitted India, 
he quitted all his concerns there, and that he was diſcharged :; 
the jury have alſo found, upon the laſt iſſue, that all concern of 
the defendant Saunders, in the care, truſt, and management of 
the goods for the plaintiff, did not ceaſe when he quitted [ndia, 
and ceaſed to be governor of Fort Saint George, therefore he is 
accountable to the plaintiff for the whole time in the declaration, 
according to the verdict of the jury and the judgment of the 
court; and was not diſcharged on the 14th of January 1755,” as 
* inſiſts in the preſent plea before the auditors, which 1s there- 
ore ill. 


The time is material; for when the plaintiff charges the de- 
fendant as receiver from ſuch a time to ſuch a time, he muſt 
anſwer that time preciſely. Sir Tho. Raym. 57. This is in point, 
to ſhew this plea before auditors is bad ; beſides, this matter 
ſhould have been pleaded in bar as to part of the time in the 
declaration, and that he was diſcharged as to the reſt of the time 
therein mentioned, by conſent of the plaintiff, when he lett the 
Eaſt Indies. 


Wilmot Chief Juſtice—It is a firſt principle, that if a matter 
can be pleaded in bar to an action of account, it cannot be 
pleaded before auditors ; might the defendant not have pleaded 
in bar, that he was bailiff from the firſt of Zune 1754, until the 
_ 14th of January 1755, part of the time in the declaration; and 

H 3 | trayerſed, 
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traverſed, that he was bailiff at any time after the 14th of Ja- 
nuary 1755? It is alledged and averred by the plaintiff, in the 
replication to the third Jon in bar, that the management of the 
conſignment was left and intruſted by the defendant Saunders, by 
agreement between them as 2 without the direction, conſent, 
fgrioty or knowledge of the plaintiff; this ſtrikes me as the very 
point of the caſe, and ought, I think, to have been anſwered 
in the rejoinder ; but dent of anſwering it, the defendant takes 
it by protgſtation, in this manner; viz. that the 2 

endant 
to Salomons, in purluance of the intent and meaning of the plain- 
tiff, and of his conſignment aforeſaid, and according to tlie 
truſt by him for that purpoſe repoſed in the ſaid Salomons, and 
not by agreement between the defendant and Salomons as 
* joint factors, as the plaintiff in his replication hath in that 
** behalf above ſnakes and alledged.” — this being, in my 
mind, the moſt material point in the caſe; it ſeems to me (but 


I give no opinion) that it cannot be taken by proteſtation. 


Serjeant 7eph/on—The rejoinder proteſts againſt every fact 
alledged in the replication to the third plea; and if the court 
thinks the proteſtation mentioned by your lordſhip to be bad, 


there is an end of the matter, and it is not neceſlary for me to 


lay any thing more. 


Serjeant Leigh for the defendant—The defendant in his plea 
before the auditors, avers, that when he left the Eat Indies, he. 
with the conſent of the plaintiff, delivered over to Salomons the 
whole money and produce then received, and all the ſecurities, 
for the further produce to be received for the coral beads to 
make returns thereof in diamonds. 


The queſtion is, whether this be a good plea before the au- 
ditors ; I contend that it is, and could not have been pleaded in 
bar, notwithſtanding there are ſome facts mentioned in it, the very 
ſame that are alledged in the third plea in bar; the defendant 
could not plead in bar, that he, by conſent of the plaintiff, de- 
livered the effects over to Salomons, becauſe the defendant was 
es the plaintiff's bailiff, and muſt account to him; and it 
is therefore proper matter to be pleaded before the auditors. 
1 Rol. Abr. 121, 122, 126. Bro. Account, pl. g1. If a man 
was once accountable to the plaintiff, and he delivers over to 
another by order of the plaintiff, it is no plea in bar to the ac- 
count, but it is a good plea in diſcharge of the account before 
auditors. Bro. Account, 43. See Styl. 430. As to delivery over 
* conſent, the opinion of Roll, Chief Juſtice, that it is a good 
plea before the auditors. Ke The 
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The defendant, by the preſent plea, admits he was the plain- 
tiff's bailiff, and ſo the verdict and judgment ſay ; if a delivery 
over to a ſtranger by conſent be a good plea before the auditors, 
ſurely the like delivery by conſent to a co- factor, is a plea 
before them; it is a fair plea, the plaintiff may take iſſue upon 
it, and if we cannot prove it, he muſk ſucceed. 


It is objected, that it is found by the jury, that the defendant 
was bailiff from the firſt of Zune 1754, until —4 1755 ; where- 
as he now pleads, that he was only bailiff till the 14th 8 
ary 1755: I anſwer that this goes upon the idea des 
— was baliff for the c time in BY ana ware; and 

uppoſing it true, as it certainly is, the } aving found it true, 
1 by is plea the defendant 2 himſelf of 
the account, for the whole time; by delivering ovet the effects 
to his co factor, by the expreſs con/ent of the plaintiff. 


It is objected, the defendant ought to have pleaded in bar as 
to part of the time, and that he was diſcharged-as to the reſt of 
the time, when he left the Eaſt Indies; I admit this to be fo, if 
2 defendant was now pleading in bar, but this ples is before 
auditors. | 


k/on Serjeant, in reply If the defendant receives mo 
of 2 to deliver e to a third perſon, it is a — 
plea in bar to the action, to alledge, that he did deliver it over 
accordingly, for he never was receiver as bailiff; ſo in the pre: 
ſent caſe, if the defendant did receive the goods to be delivere 
over to Salomons, by the plaintiff's order, conſent of comma? 
the defendant ought to have pleaded that matter in bar. 


_ Clive Juſtice—Have you any caſe, brother Zeph/on, as to a 
co-fattor ? | 

Fephſon Serjeant—Every bailiff, in point of law, is anſwerable 
for non ere : and my brother Lig admits, that the defend. 
ant Saunders was bailiff, after January 1755, until May 1755, 
and ſo he ought to account for the whole time he was-baihtt. 


The defendant's plea before the auditors is, that he ought 0 , 


have an allowance for all the produce of the effects whatſoever, 
but if he is ſtill our factor and bailiff, he ought to account to the 
plaintiff for himſelf and the other bailiff / Salomons) alſo. 


Wilmot Chief Juſtice—But I pray you brother, is not 4 te- 


leaſe a plea in bar to the action? and 
defendant was ouce accountable? 


1 4 Polen 


it not admit that the 


* 1 
— — > ads — — — — 
: 


, : * F 
—— — - — — — —— 


—— 1 > ones» jth 


Ao 
, 


—— x JO — —— — — —— ——᷑ . — ĩT—˙1.Uo 
* -# * .. 4 * - . 
m_ —— — — 


— 4 v - 
EC —— — 
g IT — 

— 


n n 
44441. 
— — 


% 2 „ — — 
ts : 7 * — 
* PR 5 


— — 
. — 


> — <—_ 


104 


againſt him to account? 


EasTzR TERM 10 Geo. III. 1770. 


pliſon Serjeant—By the releaſe, the plaintiff releaſes the 
aeg from all ns, why then ſhould he have judgment 


Where one is charged in account, as bailiff for a certain time, 
the time laid in the count is material; and the right way of 


| 8 it, is, to alledge * for a long time; that is to ſey, from 


uch a time until ſuch a time; and it is material, although it is 
under a videlicet. Raft. Entr. e 


The defendant in an account need not plead at all to the action, 
but may come into the court and ſay to the Judges here, I am 
*« willing to account with the plaintiff, and pray that auditors 
« may be aſſigned to take and declare the account between me 
and the plaintiff.” | 


In the preſent caſe (as I ſaid before) the defendant ought to 
have pleaded in bar, that he, from Zune 1, 1754, until 14th 
January 1755, was bailiff, and ready to account during that time, 
and to have averred, that after that time he was not bailiff. 


_ © Wilmot Chief Juſtice—Let this cauſe ſtand over for further 
argument. I would have this Po in the rejoinder to 
l 


the replication to the third plea, | which I have before obſerved 
pou] wel conſidered upon the next argument; for, as at pre- 
ſent adviſed, I think it 1s a bad one, even if it had met the 
replication in the very words thereof, which it doth not; it 
ſlides over a fact, which to me ſeems very material; however, 
I give no opinion, but have ſome doubt. 


If it had been pleaded in bar, that the plaintiff did con/ent 
that one factor ſhould have the care and management of the 
whole, at, and from ſuch a time, and from that time the other 
factor ſhould be diſcharged, I think it would have been a good 
plea in bar to the action, for the factor ſo diſcharged, by conſent 
of the plaintiff; and am clear, if it could be pleaded in bar, it 
cannot be pleaded before auditors, 3 3 


We muſt take the whole record into conſideration; and al- 
though there was no evidence of any con/ent given at the trial, I 
will not let that affect my mind. | 


As to the time laid in the declaration, from the 1ſt of une 
1754, until the 1ſt of May 1755, the defendant Saunders has 
pleaded, that he and Salomons were not joint bailiffs, but ceaſed 
to be joint bailiffs on the 14th of Zanuary 1755. The — 
of the jury on the firſt iſſue is, that they were joint bailiffs 
during all the time laid in the declaration; this ſeems to me to 
| 2 | 8 determine 
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determine the queſtion. On the laſt iſſue the jury have ſound 
all concern of the defendant did not drop, ceaſe, nor was 
at an end when he was no longer governor, and quitted the E. 
Indies: the preſent plea before the auditors directly contradicts 
the finding of the jury; for the jury in effect find there was no 
conſent of the plain uff for defendant to deliver over the effetts to 
omons ; the defendant ought to have given evidence of ſuch 
conſent (if it might have been given) at the trial, but no evi- 
dence of any ſuch con/ent was given. 


Choe juſtice— There is a difference between a bailiff and a 
receiver; when the action of account is againſt a bailiff, who has 
— he is accountable for the time, which he muſt anſwer; 
th 


e may ſubmit to account for part of the time, and plead as to 

e of the time that he was not bailiff. If we ſuffer the 
preſent plea before the auditors to ſtand, and iſſue be taken 
thereon, and it ſhould be found contrary to the former verdict, 
it would be attainting the firſt jury. 150 


; Bath Juſtice—Spoke to the like effect of what Clive Juſtice 
ald. 


Gould Juſtice—My Lord Chief Juſtice has pointed out the 
doubts and difficulties to be ſpoken to, on the next argument, 
ſo I ſhall ſay nothing at preſent. | 


Serjeant Burland for the Plaintiff 


1. The matter pleaded before the auditors is no ple. 


2. If it is a plea, it ought to have been pleaded in bar to 
the action. is 


3. It contradifts the verditt of the jury. 


4+ 8 defendant is concluded, upon the face of the re. 
cord. 185 


1. This is no plea at all, becauſe it alledges that matter which 
is implied in the very nature of the tranſaction, and conſignment 
of the effects to the . woe and Salomons for every appoint- 
ment of, or conſignment to joint bailiffs, imports a conſent that 
one of them may deliver over to the other, and that either of 
them may take into his poſſeſſion the whole, but both of them 
are (notwithſtanding) anſwerable in account. N 


Therefore, 


— 
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Therefore, if iſſue were to be taken upon delivery over h 
conſent, it would be immaterial; being no matter of fact to; 
tried by a jury, but a matter ariſing by implication of law: and 
indeed no evidence would have been neceſſary to prove ſuch con- 
ſent on the part of the defendant ; nor could the plaintiff have - 
denied it; becauſe by making them joint bailiffs he gave ſuch 
conſent originally. | 


\ 


Nothing therefore is to be concluded from this plea, unleſs it 
is meant to be pleaded by way of diſcharge; now that which is 
implied in the contract itſelf, can never be pleaded in diſcharge - 
of that contratt. 


The defendant and another perſon are intruſted with goods to 
merchandize, a confidence is placed in both, they accept the 
truſt jointly, and jointly confide in one, another ; they are an- 
ſwerable one for the other; the receipt of one is the receipt of 
the oller, each of them has an authority to intermeddle with the 
whole: how then can the delivery over by the defendant Saun- 
ders to Salomons, though with the expreſs con/ent of the plaintiff, 
the conſignor (which conſent being no more than the law im- 
2 operates nothing) diſcharge the defendant Saunders from 

eing liable to account? who has undertaken to account, as well 
for his companion's acts and receipts as his own. 


Beſides, if there be two joint bailiſſs, one cannot be diſcharged 
without the other, for a diſcharge of one is a diſcharge of both; 
ſo is Bro. Charge, pl. 49. and a releaſe to one jomt-obligor may 
be pleaded: by the other. Co. Lit. 232. a. Therefore, if the 
defendant Saunders was diſcharged at the time when he left the 
Eaſt Indies, Salomons muſt then be alſo diſcharged; and it would 
be a new and extraordinary mode of diſcharge, if the very receipt 
of the whole effetts by Salomons, from the defendant Saunders, 
was to operate as an exemption to both, from all obligation to 
account for them. 


This differs widely from a payment or delivery to the plaintiff 
himſelf, or to a ſtranger by 15 command, which is a good plea 
in diſcharge before the auditors; becauſe that is in reality ac- 
wa. with the plaintiff himſelf ; but where one joint bailiff 
pays or delivers over to his companion, for whoſe receipts he was 
always anſwerable, it is no accounting with the Principal, and 
therefore, of courſe, that one joint bailiff remains equally ac- 
countable as he was before. 


2. But if this conſent operate at all, and be any plea, it ought 


to have been pleaded in bar to the action, it amounts to plene 
| computaut; 
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computavit, for the defendant by inſiſting that he delivered over 

all the goods, merchandizes, produce, c. to Salomons with the 
conſent of the plaintiff, at ſuch a day he 1 inſiſts, that 
he was no longer accountable to the plaintiff, which is, in effect, 
ſaying, that he has accounted. | 


Although a plea by a defendant in account, admitting himſelf 
once chargeable, which goes in diſcharge, 1s to be pleaded be- 
fore auditors, and not in bar to the Aion, yet that is only 
where he is charged as receiver to account; but where he is 
charged as bailiff for time, then, by a plea of this ſort, he doth 
not admit himſelf to have been ever chargeable for the re/edue of 
the time, after the delivery over, and therefore is a plea in bar, 
as to ſo much of the time; if therefore he had pleaded it in bar, 
and it had been found for him, he could not have been found 
bailiff to account for any part of the time after; and where one 
omits to plead in bar, a matter which goes in bar of the account, 
gp ſhall not afterwards plead it before the auditors. 1 Hol. 
Abr. 126. | 


3. This plea before the auditors contradicts the verdi& of the 
jury. Suppoſe a dehvery over by the defendant Saunders to his 
co- bailiff Salomons, with the conſent of Godfrey the plaintiff, 
m__ in ſome caſes, be a good plea, in diſcharge of the account 
before the auditors, yet it cannot be ſo in any caſe where it is 
contradiftory to the verdict, which hath been found upon the 
plea, that was pleaded in bar to the action. | 5 

Now here, it directly attacks and impugns the finding of the 
jury, upon both the firſt and laſt iſſues: on the firſt, it is found 
that the defendant and Salomons were joint bailiffs, from the 1ſt 
of June 1754, until the 1ſt of May 1755 (and here the time is 
material; for where the defendant in account 1s charged with 
having been bailiff or receiver, from ſuch a time until ſuch a time, 
he muſt anſwer the me preciſely. Southcot verſus Rider. J. 
Raym. 57.) but now the defendant Saunders claims to be diſ- 
charged from accounting, from the time he ceaſed to be gover- 
nor of Fort Saint George in the Eaft Indies, which he alledges 
was in January 1755 ; fo that although the jury have found him 
to be bailiff, and liable to account until May 1755, he now 
fays, and inſiſts, he ought not to account for any longer or fur- 
ther time than until the 14th of January preceding. 


This plea before the auditors (if poſſible) is more directly con- 
trary to the finding of the jury on the laſt iſſue; for the defen- 
dant, in his rejoinder to the replication to the third plea in bar, 


alledges, that on delivering over of the goods to Salomons, on 
| al 
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all his (the defendant's) concern in the truſt ceaſed and was at 
an end; this is denied by the plaintiff in his ſur-rejoinder ; and 
the jury have found, that on ſuch delivering over to Salomons b 
the es Saunders, all his concerns in the truſt did not —_ 
nor was at an end: and now, in his plea before the auditors, he 
prays to be diſcharged from the time of ſo delivering over the 
goods. Why ? becauſe 0 he ſays) by delivering them over 
with the conſent of the plaintiff, all his (the defendant's) con- 
cern did at that time, ceale and was at an end. The only dif- 
ference in the two pleas is, that by the plea in bar he inſiſts, 
that by the bare delivery over, all his concern in the truſt ceaſed; 
and by his plea in diſcharge before the auditors, he inſiſts, that 
by the delivery over with the conſent of the plaintiff, all his con- 
cern in the truſt ceaſed : but the jury have found, that his con- 
cern in the truſt did not then ceaſe ; ſo that if an iſſue was to be 
Joined upon thts conſent, either the ſame, or a contradictory ver- 
dict, mult be the conſequence; i. e. the jury muſt find, that his 
concern in the truſt did or did not ceaſe, on the delivery over of 
the goods to Salomons but ſuch an iſſue, which will endanger 
a contrary verdict if found one way, and will be nugatory (by 
being the ſame) if found the other way, will not be endured by 
the court. | 


If the plaintiff's conſent was material in the delivery over, and 
upon ſuch con/ent the defendant is intitled to be diſcharged from 
accounting; it would have been proper evidence to have been 
given upon the trial of the former iſſue, and if ſuch conſent had 
been proved, it would have proved the iſſue for him; 2. e. that 
the defendant's concern in the truſt ceaſed upon the delivery over; 
but the verdict having found it did not then ceaſe, it hath found 
there was no ſuch conſent. 


This is like the caſe of Hughes verſus Drinkwater. Hutt. 193, 
which was an action of account by Hughes againſt Drinkwater, 
for receipt of 18/, by the hands of one William Appowell, to the 
uſe of the plaintiff; the defendant pleaded; ne unques receivor 

r manus, Sc. and found for the plaintiff : and the defendant 
—— the auditors pleaded, that wn by the appointment of 
William Appowell, had paid it to one Fokn Marſh, for the debt 
of the plaintiff; and, upon demurrer, adjudged a bad plea, and 
againſt his former iſſue, | 


So in the caſe of Treſham verſus Ford, Cro. Eliz. 830. ac- 
count, ſuppoſing him receiver of 1200. of his money, by the 
hands of Vavaſor, to render account; the defendant pleaded, ne 
unques ſon receivor, &c. and the jury find, that he was ae 

: - of. 
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of ſuch a ſum. The defendant, before the auditors, pleaded 
that he was poſſeſſed of divers obligations, wherein Francis Tre. | 
ſham, fon and heir of the plaintiff, was obliged unto him in | 
ool. and that the ſaid Vava/or paid unto him this 120f. in | 
— of thoſe bonds; and thereupon he delivered unto him | 
the ſaid bonds to the uſe of the plaintiff, Which he accepted: 
and thereupon the plaintiff demurred, and it was held by the | 
whole court to be no plea; for it is contrary to the verdict which 
found him to be receiver to render account: and the plea 
amounts to no more, but that he was not receiver to account. 


Here the defendant Saunders pleaded in bar, not to hig bathf, 
but is found to be ſo for the time mentioned in the declaration; 
and now would plead, that at a certain period, within that time, 
he delivered over with the plaintiff's aſſent. If ſo, and this plea 
could avail him at all, then, after ſuch delivery over, he was no 
longer his bailiff; which is cqntrary to the verdict, which has 
found he was bailiff for the whole time laid and mentioned in 
the declaration. | 

In Lutw. 58. the plea before auditors' contradifted his own 
admiſſion in point of quant:ty of wheat; here it contradifts the | | 
finding of the jury in point of /:me. | | 


4. The defendant is concluded: for an iſſue was tendered to 
the defendant, upon this very matter of conſent, by the plaintiff | 
in his replication; which was neglected to be taken by the de. 
fendant, and therefore he is now concluded, — | 
the proteſtation taken in his rejoinder. | | 


: 
1. For that the proteſtation is not againſt the plaintiff's averment | 
in his replication, which averment is, that the management of the 
conſignment was left by the defendant to Salomons, without the 
conſent of the plaintiff; but the proteſtation is, that the manage- 
ment of the conſignment was /o left by the defendant to Salo. 1 
mons, in purſuance of the intent and meaning of the plaintiff, Ah 8 
and of his ſaid conſignment, and not by agreement between the 
defendant and Salomons. | 


Now this is juſt what I ſaid at firſt, [namely] that by the 
very nature of the conſignment, the plaintiff conſents to either 
one or the other of them tranſacting the whole buſineſs ; but 
doth not exempt either tlie one or the other of them from ren- 
dering an account thereof. | 


2dly, But if the proteſtation did meet and extend againſt the 
plaintiff's allegation and averment, that the management of the 
conſignment 
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conſignment was left by the defendant to Salomons, without the 
conſent of the plaintiff; yet it would not avail the defendant to 
ſave him from being concluded, by ſus] not taking iſſue upon that 

The effect of allegation or averment; for a proteitation only ſaves the party who 

a proteſta® takes it from being concluded by a matter alledged on the other 

Wes ſide, on which matter the party proteſting could not take iſſue : but 
ſuch matters as are effectual, either in the defendant's bar, or 
in the plaintiff's replication, and which, if relied on, would put 
an end to the ſuit, ought not to be taken by proteſtation. Plowd. 
676. b. Finch 359, 360. And there the caſe was, an action 
of detinue by one as executor; the defendant, proteſtando that 
the plaintiff was not conſtituted executor, pleads in bar, that ad- 
miniſtration of the effects of the deceaſed was committed to an- 
other perſon, who ſold the goods (for which the action was 
brought) to the defendant ; et hoc paratus eft verificare : unde petit 
judicium ſi querens actionem ſuam 288 ver/us eum habere de. 
beat, Sc. here it was ſaid by Walhe Serjeant | and aſſented to 
by the court | © that the matter taken by the proteſtation, viz. 
the making of the plaintiff executor, might have been denied 
* by the plea, and an iſſue joined upon it; for it ig the ground of 
* the ſuit, and entirely deſtroys the plaintiff 's action and ſuch 
* matter which 1s the effect of the ſuit of the party cannot be taken 
* by proteſtation.” 


So in the preſent caſe, if the plaintiff's conſent to the delivery 
by the defendant to Salomons was material at all, the iſſue ten- 
dered in the replication. might have been taken by the deſen- 
dant, and if found for him, would have deſtroyed the plaintiff's 
action: but the defendant avoids taking iſſue upon thts, or any 
other part of the replication ; and taking this by proteſtation, 
(not verbatrm, but ſeemingly) rejoins that upon the delivery 
over of the effetts to Salomons, | without ſaying with or without 
plaintiff's confent} all his concern in the truſt ceaſed and was at 
an end. So that this proteſiation is againſt the very ground and 
gi of the replication, which ought not to be, and cannot avail 
the party proteſting. 


Another reaſon why the defendant cannot have any advantage 
from his proteſtation, is, becauſe the iſſue is found againſt him ; 
for then 1t avails not the party taking it, but only prevents a 
concluſion where the iſſue is found for him, unleſs it be a mat- 
ter which cannot be pleaded, or on which iſſue cannot be joined. 
Plodd. 276. ö. Co. Lit. 194. b. Finch 359. As an action 
by a villain againſt his lord, and the lord makes proteſtation that 
he is his villain; and pleads the other matter in bar. And if they 
be at iſſue, and the iſſue be found for the lord, then the villain 
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is a villain, as he was before; but if the iſſue be found for tlie 
villain, then the villain is free; becauſe that the lord took not 
at the beginning for is plea, that the villain was his villain, but 
took this by proteſtation. The lord might have pleaded that he 
was his villain, and iſſue might have been joined thereon. Lt. 
ect. 199. Co. Lit. 126. a. But where the matter cannot be 
pleaded, or iſſue taken upon it, it ſhall be ſaved by him pro- 
teſting, though the iſſue. be found againſt him. As, if an in- 
fant bring an action againſt his guardian, and appear by attor- 
ney (which none but of full age ſhould do) there if the guar- 
dian takes the nonage by proteſtation, it ſhall ſave him from 
all miſchief, becauſe * cannot plead it. Finck 359. So where 
one enters into warranty, and taketh by proteſtation the value of 
the land, this ſhall ſave him from being concluded as to the va- 
lue, although the plea be found againſt him. Co, Lit. 126. a. 
But if a man makes proteſtation of a i that is material, if 
the plea be found againſt him, he ſhall be concluded of all that 
3s material in the record, 


Now in this caſe, not only the defendant himſelf inſiſts, that 
the matter of the conſent is material, but certainly an * iſſue +» 
might have been taken upon it; and therefore, the iſſue he 
tendered in his rejoinder being found againſt him, his proteſla- 


tion doth not ſave him, but he is concluded from all advantage parter. 


of ſuch conſent now. 


Another objection to this plea is, that it means to diſcha 
the defendant, and yet is accompanied with a prayer of an al- 
lowance, which ſeems abſurd ; for if there be any claim for 
an allowance, 1t muſt be made by the auditors upon taking the 
account; but if he is diſcharged from accounting, no allowance 
can be made, | 


Serjeant Glynn for the defendant. 


1. It is objected, that this plea before the auditors is no 
plea, becauſe the con/ent is nothing more than what the law 
will preſume; the plaintiff originally gave his con/ent by 
making the defendant and Salomons joint bailiffs ; but this plea 
goes further, and inſiſts, that by expreſs conſent of the plaintiff, 
the defendant Saunders was diſcharged from accounting, the 
moment he delivered over the whole effects to Salomons, ſo is 
intitled to an allowance before the auditors, the con/ent in the 
original contract or conſignment to the joint factors, means, 
that they ſhould tranſact the affair as they pleaſed between them- 
lelves; but this ſubſequent conſent, given by the plaintiff to the 

| defendant 
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defendant Saunders, to deliver the effects over to Salomons, is in 


the nature of payment or accounting to the plaintiff. 


2. It is objected, that if this is any plea it is a plea which 
ought to have been pleaded in bar to the action: but I ſubmit 
it to the court, that it is not a plea in bar; the common pleas 
in bar are, I never was bailiſf, a releaſe, or plene computavit: 
but this is neither of thoſe pleas: it appears that Saunders the 
defendant, was once accountable, ſo he could not plead in bar 
this matter; but he now accounts to the plaintiff, by delivery 
over of the effects, with his expreſs aſſent to Salomons, and 
the defendant has a legal right to have a judicial account ſettled 
before the auditors ; both the plaintiff od defendant are actors in 


account, and the defendant may have a batance due to him; it 


is therefore a proper plea before the auditors, becauſe the defen- 
dant is, by law, to render an account. 


3. It is objected, that this plea is contrary to the verdif of 
the jury; but I ſubmit it to the court, that the time men- 
tioned in the declaration is not material, it being laid under a 
oidehcet ; the matters in iſſue before the jury were to try, whe- 


ther the defendant was or was not liable to account with the 


laintiff, and it is determined that he was liable to account, and 
wy. —rmg has been given accordingly quod computet, and now 
offers to account before the auditors, and prays an allowance 
for the money and effects he has delivered over to Salomons, by 
the expreſs order and conſent of the plaintiff. I cannot find any 
determination in the books deciſive, touching this matter ; but 
the opinions on this ſubject are many, and variant; there are 
many caſes, notes and hints, in the books which claſh with one 
— If a factor is robbed, it is a diſcharge before auditors. 
Where one delivers a thing to another to acconnt for the ſame 
and afterwards by the order and conſent of the plaintiff, he de- 
livers it over to another, it is pleadable in diſcharge before the 
auditors ; and ſpecial bailee for a particular. purpoſe may plead 
in bar, that he never was bailiff. The conſent of the plaintiff 
given to the defendant, to deliver over the effects to Salomons, 
within the time mentioned in the declaration, is the great point, 
and we have, in this plea before the auditors, tendered an iſſue 
thereupon; but the plaintiff hath demurred. | 


4. As to the proteſtation, it is objeRed, that if an iſſue had 
been taken upon the averment in the replication, it would have 
ended the matter; but I ſubmit it to the court, it doth not con- 


uin matter ſufficient to have ended the cauſe. 


. by 2 hoc 
- F. 4 * 
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Burland Serjeant—My brother Glynn admits that the conſent 
would be a nugatory iſſue, if it went no further than the ori- 


ginal contratt or conſignment. After ſome days conſideration, 
the judgment of the court was given, to the following effect. 


Lord Chief Juſtice Wilmot—— 


After having fully ſtated the declaration and pleadings, the 
verditt and judgment quod computet ; the aſſignment of auditors 
and the plea before them, to which the plaintiff hath now de- 
marred, the chief juſtice proceeded as fo!loweth. 

* 


The general queſtion is, whether this is a good plea in diſ- 
— before auditors ? from whence I ſhall deduce three 


queſtions. | 


1. Whether abſtrafted from the proceedings, with reſpect to 
the laſt iſſue, and the verditt thereon ; this plea before the 
auditors would be good after the verditt on the firſt iſſue? 


2. Suppoſe it would be good when ſo abſtraftedly conſidered, 
whether the facts now pleaded, have not been tried on the 
third plea in bar? | | 


3. Whether they do not ſtand admitted dn this record? 
It was ſaid by my brother Glynn, that there are many caſes, 


notes and hints in the books, which claſh with, and con- 
tradict one another, which is certainly true; and the more we 
look into the books, the more difficult it ſeems to reconcile 


Judgment of 


the court, 


chem; but out of this chaos ſome material lights may be ſtruck 


out, to guide us in this caſe; and although we cannot reconcile 
them all, yet we will draw ſome rules out of the whole, which I 
will mention. | 


1. The firſt rule is, that whatever matter can be pleaded in 
bar to the action, muſt be /o pleaded; and that whatever matter 
which may be pleaded in bar, cannot afterwards be pleaded be. 
fore the auditors, the reaſon is plain, given in Styl. 411. and in 
a MS. note of Rolle, which J have, it muſt be ſo pleaded, to 
avoid trouble and charge to the parties. 


2. Rule. Except in caſe of a releaſe, or plene computavit ; if 
the party is once chargeable and accountable, he cannot plead 


in bar, but muſt plead before auditors ; theſe, exceptions. are 


becauſe a releaſe, and having fully accounted, are total ex- 
unctions - the right of action; which the court is to Judge 
Vol..III. | I . of. 
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ent is nothing more than is implied in the conſignment; 


Proper themſelves; and it would be very abſurd to infer that one 
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of. and even in thoſe two caſes, they muſt be pleaded ſpecially. 
and cannot be given in eviednce on ne ungues receivor. Brounl. 


24, 25- | | 
gd Rule. Nothing can be pleaded before auditors, contrary 


o what has been pleaded before, and which has been found by 


verdict; becauſe it would introduce either contrary verdifts, or 
two verditts of the ſame, which is abſurd. - All the caſes where 
the pleas have been rejected before auditors, were, becauſe they 

Ft have been pleaded in bar; you ſhall not ie h/ and 
plead before auditors what you might have, before, pleaded 


in bar. * 


If a defendant has paid over as a truſtee, he has executed a 
truſt, and then it is a bar to the action, he never was 
accountable. | | ; 


This being ſo, if the fact in this caſe had been relevant and 
material, (which we think it is not) it would have been a. good 

lea in bar; becauſe it could not be given in evidence on the 
general iſſue of ne unques hailiſſ, for it would contraditt that iſſue, 


aud be inconſiſtent with it. 


We are of opinion the plea is bad, and that the reaſons given 


by my brothers Jthlſon and Burland have received no anſwer. 


The plea is, that the defendant delivered over the eſſects to 
Salomons with the conſent of the plaintiff; the conſent is nothing. 
unleſs the plaintiff had dr/charged him of the account; if the 
plaintiff. had conſented and agreed that the defendant ſhould be 
no longer chargeable, it would have been material ; but the 2 

or 
every conſignment to two factors jointly, imports a conſent by 
the conſignor for them to truſt one another, but both are an- 

{werable and accountable for the whole ; they have a right, by 
the contract, to deliver over to one another. Joint factors are 
co- obligors, and are anſwerable for one another, for the whole; 
and if none were anſwerable but the factor who imbezzled the 
effects, it would be juſt the ſame as if that one was only intruſt- 
ed: perhaps the conſignor has a better ſecurity by conſigning 
his goods to joint factors, which ſecurity ought not to be leſſened 
or impaired without the moſt clear intention of the none wb 
it is to guard againſt the chance of a ſingle perſon being factor, 
therefore the conſent is nothing. more than the conſignment im- 
plies, and the whole record admits ; they acted as they thought 


of 


a 


* * . - *. 
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" 


EAs TER TERIIT 10 Geo. III. 1770.1 


of them was diſcharged from the truſt, by their acting to her 
in the common mode of joint factors, and according to the na- 
ture of the tranſaction which creates the truſt. 


My brother Leigh, to ſhew that the conſent was material, cited 


Kirk verſus Lucas, Sty. 430. where it is ſaid by Rolle Chief Juſtice, 
that payment by conſent is a good plea before auditors ; that is 
only a dictun, and the judgment was, that it was not a good plea; 
—1 when the caſe is conſidered, it has nothing to do with con- 
ent, or the diqtum : the defendant received money of the plain- 
tiff to deliver over, and ——— he hal delivered it over; 
but pleaded ne unques receptor, an 

plaintiff, and judgment quod conputet againſt the defendant ; 
whereupon auditors being aſſigned, he pleads before them, in 


diſcharge of the account, that he received the money of the 


_ plaintiff to deliver over, and that accordingly he had delivered it 


over; and the queſtion was, whether this plea before the auditors 
was a good plea in diſcharge of the account? and it was over. 


rulled, and held ill, becauſe it was a plea proper to have been 


pleaded in bar; ſo the dicdum doth not apply to that caſe ; but in 
(4 


the caſe at bar, there could be no conſent by the plaintiff Godfrey 
aſter the original conſignment, the time would not admit of it; 
but we lay this fact out of the caſe, ; 


2. We will conſider the proceedings on the third plea, taking 


it to be a good plea in bar, that the plaintiff conſented for tlie | 
defendant to deliver over the effetts to Salomons ; and be this 


ever ſo material, can it be pleaded after the ' verdi&, or as it 
ſtands on this record? If we ſhould allow this plex, we ſhould 
admit a matter to be pleaded again, which hath already been liti- 


gated and tried, and which would contradict the verditt of the 


Jury, and what appears on record, 


The merits of the queſtion have been tried upon the defen- 
dant's plca, which is, that the governor of Fort Saint George 


muſt be conſignee; he ſays, when I was e there, this 
| - ceaſe to be gover- 


truſt attached in me as governor; ſo when 
nor, there was an end of this truſt, and I was no longer ac- 
countable: theſe are the defendant's merits. What ſays the 
plaintiff to this? He replies, that the management of the 
conſignment was left and intruſted by the defendant Saunders to 
Salomons, without the direction, conſent, privity or knowledge 
of the plaintiff.— Then the defendant rejoins, that upon his 
leaving the Eaſt Indies,” and ceaſing to be governor of the Fort, 
all his concern in the truſt or management of the goods, &c. 


ceaſed and was at an end. The plaintiff ſur-rejoins, and takes 
illue upon that fact, which is found againſt the Rear” - 


I 2 


there was a verdict for the 
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the defendant had given this matter in evidence upon that iſſue, 
v1z. that the plaintiff had adually diſcharged him from the truſt 
when he cealed to be governor, this evidence muſt have been 
received, and the-verditt muſt have been againſt the plaintiff ; 
but no ſuch evidence was offered at the trial, but the aetendant's 
counſel relied upon the nature of the conſignment; ſo that if we 
were to allow the preſent plea before the auditors, and iſſue 
ſhould be taken upon it, the conſequence would be, that there 
muſt either be two verdicts the ſame way, which would be nu- 
gatory ; or contradiftory verdifts, which would entangle the 
court, inſomuch that they could not know how to give 
zudgment. 


3. Upon this record it appears, and ſtands admitted by the 
defendant, that the care of the conſignment was left and intruſted 
by him to Salomons, without the direction, conſent, privity or 
knowledge of the plaintiff; ths the plaintiff expreſlly alledges, 
which meets the defence of the defendant in his third plea, and 
frights and ſtartles him when he comes to rejoin, and make his 


_ * proteſtando; which is artfully done, but does not reach the con- 


ſent, privity, knowledge or direction of the plaintiff ; thoſe words 
(I fay) frighten him: but ſuppoſe the proteſtando had met, in- 
cluded and reached the very words pleaded by the plaintiff in 
reply ; then there are two rules which exclude the ſaving effects 
of a proteſtation : /, That which is material, iſſuable, and ma 
be pleaded, cannot be taken by proteſtation. Plowd. 276. Dott, 
Placit. 296. The ground and effect of the ſuit cannot be taken 
by proteſtation. 15:4, —The defendant is now concluded from 
fayang, that the conſent, &c. of the plaintiff is not material and 
illuabſe; for in this plea before the auditors he relies upon it, 
that with the conſent of the plaintiff he delivered the effects over 
to Salomons ; and in his rejoinder he proteſts, that the manage- 
ment of the conſignment was left b — to Salomons, in pur- 
ſuance of the intent and meaning of the plaintiff and his con- 
ſignment, and not by agreement between the defendant and 
. Salomons but doth not — in his rejoinder, that the care of 
the conſignment was left and intruſted by him to Salomons, 
without the conſent of the plaintiff, which he might have denied; 
and therefore that averment ſtanding upon the record, not an- 
fwered or denied by the, defendant, he has in effect admitted the 
ſame to be true, and is therefore now concluded thereby. 2dly. 
proteſtation, will not avail the party taking it, where the iſſue 
is found againſt him; . (except in a few ſpecial caſes men- 
tioned in Co. Lit. 126,) here the iſſue is found againſt the 
. defendant. —We are all of opinion, that this plea before the 


. 


auditors is bad. 


1 will 
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I will now ſay a few words of what we at firſt thought was 


a hardſhip upon the defendant; who, as governor, was, by the. 


uſage, rules and orders of the Eaſt India Company, obliged to 
accept of theſe conſignments; but we have now changed our 
opinion upon this head. Becauſe, if a man accepts a con- 
ſignment, he is ſuppoſed to know the conſequences; and ſup. 
poſing the accepting the government obliges him to accept the 
conſignments, yet he is not obliged to accept the government, 
and he xnows the conſequences of ſo accepting thereof: beſides 
here are greatemoluments accruing to him by theſe conſignments, 
50. per cent. conſulage, and other fees and profits. hen a 
man accepts a truſt, he muſt go through with it. When he 


left India, he ought to have taken care of it. He might have 


checked his co- factor Salomons by putting the ſucceeding go- 
vernor in his (the defendant's) ſtead; but if he choſe to repoſe 
the whole truſt and confidence in his co-bailiff, he muſt be an- 


ſwerable for him; and here he received the profits of the 
| ; * 


conſignment. 


So the demurrer muſt be allowed, and the * be over ruled, 
and judgment muſt be entered for the plaintiff. | 


We have ſome doubt how the judgment muſt be entered, and 


about the damages, | See theſe caſes cited by the chief Juſtice, | 


to be looked into, in order to enter the judgment rightly, but 
he gave no particular direftions how it was to be entered. 
1 Lon. goa. 2 Leon. 150, 192. 1 Brownl. 25. Cro. His. 
84. 806. Winch. 5. Alleyn 88. Lutw. 58. After citing theſe 
caſes, the chief jallien faid that] 


This plea in truth is as much as to ſay, * 7 will not account 
with you: and therefore is equal to making default, or ſaying 
nothing, nil dicit. It ſeems to us the judgment ſhould be for 


the value laid in the declaration; but you will conſider of this, 


becauſe the plaintiff is very old, and if he dies, it is ſaid in 


ſome of the books, the whole is at an end, and you muſt be- 
gin again ; but whether this be ſo, we do not determine, but 
it is —_ to be expeditious; for this cauſe has been depend- 
ing fourteen years (though there has been no delay in thus court) 


and it is high time it ſhould be ended. 


I am glad to ſee this action of account is revived in this [See Bac. a.. 
| a 
„1. 31 mn. 


court, 


2 for the plantiff, per tolam curiam, which was not 
entered until the next Trinity term, as appears by the —_ 
| S & : n 
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Bu In the vacation after Eafter term, 10 Geo. g. Sir Joch 
"3. Rep, Fates, Knight, an honeſt man, a moſt learned and righteous 
r " judge, was taken ill at church, on Whitſunday, June gd 1770, 

and died on Thurſday following [ut audiri about four o'clock 
in the afternoon, at his houſe in 1338 Bedford-row, to 
the great loſs of the public, and of this court in particular, 

herein he ſat one term only. HEeu! NEQUEO QUIN FLEAM. 


e 


TRINITY TERM, 
10 Gzo, Il. 1770, 


Goodtitle verſus Tombs, C. B. 


One tenant in THE plaintiff Goodtitle, on the demiſe of his leſſor, who was 
. tenant in common of the lands in queſtion, with the now 
2wherin defendant Tombs, recovered judgment and poſſeſſion in eje&- 
<j-&ment by ment againſt a caſual —_ by default, and afterwards brought 
ul +, this action of treſpaſs, for the recovery of damages ſuſtained, 
. being kept out of poſſeſſion by his companion Tombs from the 
profirs lies. time of the demiſe laid in the declaration in ejectment, until the 
time of the execution of the writ of poſſeſſion. Upon the ge- 
neral iſſue pleaded, there was a verdiCt for the plaintiff, damages 
15. and 40s. coſts, ſubjett to the opinion of the court, upon 
this queſtion, z. Whether one tenant in common can main- 
tain this action againſt the other, to recover damages for the ex- 
pulſian and meſne profits? | ' 


Obiedt-d for Serjcant Glynn for the plaintiff—It was objected at the trial 
tue 6ctend> of this cauſe, that although a tenant in common may maintain 
no an ejettment againſt his companion, upon an actual ouſter, yet 
due cannot have this action of treſpaſs againſt him to recover 
damages, and the meſne profits; and in ſupport of the objection 

| . was 


U 
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was cited Lit. ſe. 322. and Coke's comment upon it: who ſays, 

„That albeit one tenant in common takes the whole profits, the 12 Mod. 567, 
other hath no remedy by law againſt him, for the taking of 

the whole profits is no ejettment : but if he drive out of the 

** land any of the cattle of the other tenant in common; or do 

« not ſuffer him to enter or occupy the land, this is an eject- 

ment or expulſion whereupon he may have an ęjeclione 3 

for the one moiety, and recover damages for the entry, but 

* not for the meſne profits”. \ 


I admit he could not recover the meſne profits in the very Anſwer. . 
action of ejectment, for that is only brought to recover pol- 
ſeſſion, and damages for the actual treſpaſs ; this muſt be Lord 
Coke's meaning: the preſent action of treſpaſs with a continuando 
for the meſne profits, is conſequential upon the judgment in 
ejectment, whether againſt the caſual ejettor by default, or againſt 
the other tenant in common himſelf after a verdict, makes no 
difference; the ground of this action is the keeping the plain- 
tiff (that is to ſay, his leſſor) out of poſſeſſion, and if he can- 
not recover in this ation, he mult be driven to ſeek remedy in 
a court of equity, which this court will preyent, if they can 
poſſibly to do it by law; I rely upon the caſe in 2 Burro. 668. 
where the whole doctrine in this matter is well reported, that 
this action well lies, as well at the ſuit of the nominal plaintiff 
in ejettment, as of his leſſor. EN 5 


' Burland King's Serjeant for the defendant,.— The principal 
queſtion is, Whether one tenant in common can have treſpaſs 
againſt another, to recover theemeſne profits? I admit this 1s 
to be conſidered as the action of the leſſor of the nominal 
plaintiff, although brought in the name of the nominal plain- 
tiff, but inſiſt that one tenant in common cannot have treſpaſs 
quare clauſum fregit againſt the other, for their poſſeſſion is 2 Salk, 391. 
one and intire, the poſſeſſion of one is the on of both, 
ſo they cannot be treſpaſſers upon one another, for each of them 
_ enter and occupy in common per my & per tout, the lands 
and tenements which they hold ip common. Lit. fc. gag. 
and Co. Com. and ſect. gag. 'Bro.glendnts in Common, pl. 14. 
Nota per touts les juſtices, that®one*«tenant in common ſhall 
not have an action of treſpaſs againſt his companion. In Salk. 4. 
Haywood verſus Dawes et al” it was agreed, that in treſpaſs the 
detendant cannot plead in abatement that himſelf is tenant in 
common with the plaintiff, becauſe Fe may give it in evidence, 
and that will prove him not guilty. Tenant in common cannot 
be a diſſeiſor without an actual ouſter of his companion. 2 
Salk. 391, 392. and in 2 Salk. 423. it is ſaid, a tenant in com- 
mon cannot be diſſeiſed on an undivded moiety, | 
| Without 
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upon the preſent fiction of ejettment; and I take it, that the — 
ſent action is put in the place of the ejectment at common 


Tzinitry TERM 10 Geo. III. 1770. 


Without an actual oufter treſpaſs will not lie, a bare takin 
the whole profits is not an ouſter ; but to drive the cattle» off, 
and not to ſuffer him to enter, is an actual ouſter. 


Tenants in common muſt ſever in real and mixt aftions, they 
cannot join in making a leaſe in ejectment. 2 Wil/on 232. but 


they mult join in debt for rent and in treſpaſs, becauſe they are 


to recover damages jointly. Two tenants in common of a tree 
and one cuts the whole tree; though the other cannot have an 
action for the tree, yet he may have an action upon the caſe for 
the ſpecial damages by cutting, as where one tenant in com- 
mon deſtroys the whole flight of pigeons. 2 Ld, Raym. 737, 
738.—Trover doth not, lie for one againſt the other, becauſe 
the poſſeſſion of one is the poſſeſſion of both. 1 Salk. 290. 
—Two tenants in common of a ſhip, action lies not for carrying 
it away; but it was held upon a ſecond trial, that for deſtroying 
it the action laid. Caſes in time of Lord King, touching chat, 
tels real, ſce Lit. ſect. gag. By the ſtat. 4 Ann. cap. 16. /ed. 27. 
Action of account may be brought and maintained by one tenant 
in common, his executors and adminiſtrators, againſt the other 
as bailiff, for receiving more than comes to his juſt ſhare or 
proportion, and againſt the executors and adminiſtrators of ſuch 
tenant in common; this ſeems to be a declaration by the le- 
giſlature, that before that ſlatute an action of the preſent kind 
would not lie. | 


Wilmot Chief juſtice—Before the time of Hen. 7. plaintiffs in 
ejectment did not recover the term; but until about that time, 
* meſne profits were the meaſure of damages. I bruſh out of 
my mind all fiction in an ejectment, the nominal plaintiff, and 
nominal defendant, the * ejector, the dramatis perſonæ or 
adores fabulæ, and conſider the recovery by default, or after a 
verdict, as the ſame thing, 22. a recovery by the leſſor of the 

laintiff, of his term againſt the tenant, in the actual wrongful 
poſſeſſion of the land. By the old law and practice in an action 
of ejectment (as I before ſaid) you recovered nothing but da- 
mages, the meaſure whereof was the meſne profits; no term 
was recovered; but when it became eſtabliſned that the term 
ſnould be recovered, the ejettment was licked into the form of 
a real action; the proceeding was in rem, and the thing itſelf ; 
the term only was recovered, and nominal damages, but not the 
meſne profits ; whereupon this other mode of recovering the 
meſne profits in an action of treſpaſs was introduced, and grafted 


aw, 
which vas indeed a true, and not a fictitious action, and in which 
the meſne profits only, and not the term, were recovered, for it 

R was 
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was no other than a mere action of treſpaſs. Vou have turned 
me out of poſſeſſion, and kept me out ever ſince the demiſe laid 

in the declaration, therefore I deſire to be paid the damages to 

the value of the meſne profits which J loſt thereby; this is juſt, 

and reaſonable. See Ain and Parkin. 2 Burro. 688. 

Gould Juſtice It muſt be taken for granted in this caſe, that Bro. Tref. 
there was an aftual outer, and that the defendant kept him out paſo, 63+ 
from the time of the demiſe till the judgment in the —— ; 
the plaintiff in this caſe is not confined to the very meſne profits 
only, but he may recover for his trouble, Sc. I have known 
four times the value of the meſne profits given by a jury in this 
ſort ot action of treſpaſs; if it were not to be ſo ſometimes, com- 
pleat juſtice could- nat be done to the party injured. This ac- 
tion may be brought either in the name of the nominal plaintiff 
in the ejectment. or by his leſſor; it follows the ejectment as a 
neceſſary conſequence: the judgment in ejettment by default is 
of the very ſame eſſect in this caſe as if it had been after a ver- 
dict; and the court will intend every thing poſſible againſt the 
defendant, that there was an actual oufter, it that were neceſſary 
in this caſe; but I think, proof of the judgment in ejetment, 
and the writ of poſleſſion executed, was ſufhcient in thus caſe to 
warrant a verdict for the meſne profits. 


Chiief Juſtice Wilmot—Damages are not confined to the mere 
rent of the premiſes; but the jury may give more, if they pleaſe, . 
as my brother Gould hath truly obſerved. | 


Judgment for the plaintiff; ab/ente Lord Commiſſioner Ba- 
thurſt, in Canc', . 2 


* 


Sir Milliam Blachſtone Knight, late one of the Judges of the See 5 Burr, 
King's Bench, being appointed a judge of the Common Pleas, Rep. 2368. 
in the room of Mr. Juſtice Yates, Jately deceaſed, took his 
place in court, | | 


/ 


Baſſett verſus Godſchall Eſq. and others, Juſtices of 
Peace for the county of Surry. C. B. Roll 329. With vr is 
again 

THE plaintiff declares in a ſpecial action of treſpaſs upon Jeet 
the caſe; and —_— complains, that whereas the de- fefubag to 
fendants for divers years laſt paſt have been and ſtill are juſtices one licence 
of our lord the King, affigned to keep the peace of our ſaid ke _ 

; | | lord put, 
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lord the King in the county of Surry, and alſo to hear and de- 
termine divers felonies, trefpaſſes and other miſdgmeanors, com- 
mitted within the ſame county; and whereas the ſame plaintiff, 
for divers years laſt paſſed, hath dwelled, and ſtill dwelleth, in 
the pariſh of Haſcomb in the county aforeſaid, within the weſtern 
diviſion and hundred of Blackheath in the ſaid county, he the 
faid plaintiff, on the 19th day of September, in the year of our 


Lord 1769, at Guildford in the county aforeſaid, did make ap- 


The grava- 
men in firſt 
count is re- 
fufing plain- 
tiff a licence. 


2d Count. 


plication to the defendants, (being then and there met and 
aſſembled together at a general meeting of his Majeſty's juſtices 
of the peace for the ſaid county, acting for the ſaid weſtern di- 
viſion and hundred of Blackheath in the ſaid county, for licenſ- 
ing perſons to keep common inns and alehouſes) to grant to him 
the plaintiff a licence to keep a common inn and alehouſe at the 
ſaid pariſh of Ha/comb; ſuch common inn and alehouſe being then 
greatly wanted at the pariſh of Ha/comb; and then at Guildford 
aforeſaid was ready to produce, and offered to produce to the 
defendants ſo met and affernbled together, a certificate under the 
hands of 7B. RB. FB. FB. WG. TW. WS, FL. 
Les. 70 and M. then being reput- 
able - and ſubſtantial houſekeepers of the pariſh of Haſcomb 
aforeſaid, ſetting forth the plaintiff to be a perſon of good fame, 
and of ſober life and converſation ; yet the defendants, well 
knowing the premiſes, but nut regarding their duty as ſuch 


nſtices as aforeſaid, and wrongſully and maliciouſly 3 


and intending to oppreſs and injure the plaintiff, on the ſai 

13th day of September, in the ſaid year, at Gurldford aforeſaid, did 
moſt unlawfully and unjuſtly, and againſt their duty as ſuch 
juſtices as aforeſaid, refuſe to grant to the plaintiff ſuch licence 
as aforeſaid. And whereas alſo the defendants, for divers years 


| laſt paſt, have been and ſtill are juſtices of our lord the King, 


"Black 


aſſigned to keep the peace of the ſaid lord the King in the ſaid 
county of Surry, and alſo to hear and determine divers felonies, 
treſpaſſes and other miſdemeanors, committed within the fame 
county; and whereas the-plaintiff, for divers years laſt paſt, hath 
dwelled, and ſtill dwelleth, in the ſaid pariſh of Ha/comb in the 
county atoreland, within the weſtern diviſion and hundred of 

ath in the ſaid county, he the ſaid plaintiff, on the faid 
13th day of September, in the ſaid year, at Guildford aforeſaid, 
did make application to the defendants, (being then and there 
met and aſſembled together at a general meeting of his Majeſty's 
juſtices of the peace for the ſaid county, acting for the ſaid 
weſtern .diviſion and hundred of Blackheath in the ſaid county, 
for licenſing perſons to keep common inns and alehouſes) to 
grant to him the plaintiff a licence to keep a common inn and 


alehouſe at the ſaid pariſh of Ha/comb, ſuch common inn and 


alehouſe being then greatly wanted at the ſaid pariſh of Ha/- 
SS ++ oy —_ J « 4 . , x co & 
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comb and then, at Guildford aforeſaid, was ready to produce, - 

and offered to produce to the defendants, ſo as laſt aforeſaid 

being met and aſlembled together, a certificate under the hands 

of FB. RB. FB. 7B. Fs FF. FS 76 FF 

HL. CE. ES. FS. and VA. then being reputable and 

ſubſtantial houſeholders of the pariſh of Haſcom — ſet- 

ting forth the plaintiff to be a perſon of good fame, and ſober 

life and converſation; yet the defendants, well knowing the The grava- 
remiſes, but not regarding their duty as ſueh juſtices as afore- men in the 
aid, and wrongfully and malicioully contriving and intending to ay refaling 

oppreſs and injure the plaintiff, on the ſaid 19th day of Septem- to receive a 

ber, in the ſaid year, at Guildford aforeſaid, did moſt unlawfull —_— of 

and unjuſtly, and againſt their duty as ſuch juſtices as aforeſaid, any + 

refuſe to receive from the plaintiff the ſaid laſt- mentioned cer- and character. 

- tificate under the hands 2 the ſaid 7 B. RB. FB. 7B. 

WG. TW. WS. FL. FP. HI. CE. ES. FS. and 0 
M. to the damage of the plaintiff of 500. and therefore 

he — ſuit, Sc. To this 1 the defendants demur 


generally; and tlie plaintiff has joined in demurrer. 


Serjeant Leigh was prepared to ſupport the demurrer for the 
an but the court called upon Serjeant Glynn, of coun- 
ſel for the plaintiff, to ſupport this action if he could: where- 
upon he ſaid, that as this was an injury laid in the declaration to 
be done to the plaintiff wrongfully and maliciouſly, and with an 
intent to oppreſs and injure him, he thought the action well 
laid, and that the facts alledged in the declaration were very 
pe to be laid before a jury; but cited no caſe to prove any 
| ſuch action as this had ever been brought againſt juſtices of the 
peace. So without hearing Serjeant Loi for the defendants, 
the court gave judgment for them. 


Wilmot Chief Juſtice—The legiſlature hath intruſted the 
Juſtices of peace with a diſcretionary power to grant or refuſe* *[SeeR. v. 
licences for keeping inns and alehouſes ; if they abuſe that power, —_— m 
or miſbehave themſelyes in the execution of their office or au- x, z, 692-1 
thority, they are anſwerable criminally, by way of information, 
in B. R. I cannot think a juſtice of peace is anſwerable in an 
action to every individual who aſks him for a licence to keep an 
inn or an alehouſe, and he refuſes to grant one; if he were ſo, 
there would be an end of the commiſhon of the peace, for no 
man would att therein. Indeed he is anſwerable to the pub. 
lic if he miſbehaves himſelf, and wilfully, knowingly and ma- 
liciouſly injures or oppreſſes the King's ſubjeRts, — 2 colour of 
his office, and cont to law : but he cannot be anſwerable to 
every individual, — the matter in queſtion, in an action. 
Every plaintiff in an action muſt have an antecedent * 
i ; ing 
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bring it; the plaintiff here has no right to have a licence, unleſs - 
the juſtices think proper to t it, therefore he can have no 
Tight of action againſt the juſtices for refuſing it. 


Could Juſtice—I am of the ſame opinion. There have been 
great abuſes committed by inn-keepers and alehouſe-keepers, and 
therefore the legiſlature have wiſely given the juſtices a dif- 
cretionary power to grant licences to ſuch perſons as they 
ſhall judge proper. | 


Blackſtone 1 matter, I think, is wholly in the 


diſcretion of the juſtices; there muſt be a right of action, before 


Huſband and 


wife rendered 


after judg- 
ment in dif- 


charge of 


bail, the wife 
orſcharged 
upon motion. 


judgment and execution againſt 
ſhall ut 


a man can bring it; here is no right, therefore no action lies in 
this caſe. | | 


Fudgment for defendants ; abſent Lord Commiſſioner Bathurſt 


— 


in Canc. 


Anonymous. 


THIS was an action againſt the huſband and wife, for a 
debt contracted by her dum ſola. After judgment againſt 
them, they were both rendered to priſon in diſcharge of their 
bail; and not being now charged in execution, it was moved 
ou the wife might be diſcharged out of cuſtody on common 


Per curiam. The rule and patios is, that where there is 
h the huſband and wife, ſhe 

all not be diſcharged; but if they be both in cuſtody upon 
meſne proceſs, the wife ſhall be diſcharged upon common bail: 
in the preſent caſe they are rendered to priſon in diſcharge of 
their bail, are now in the ſame ſituation as if bail had neyer been 
oy in for them; ſo are really in priſon for want of bail to the 
rſt proceſs; and not being charged in execution, the wife muſt 
be 1 out of priſon. See 2 Stra. 1167, 1237, 1272. 
1 Wilſon 149. In Trin. 1750, Coffin, Executor, verſus Fell & 
Ux. B. R. huſband and wife were rendered in diſcharge of 
their bail; before execution, it was- moved that ſhe might be 
diſcharged on common bail, which was ruled accordingly. In 
Trin. 1754, Wilmot verſus Butler & Ux'. B. R. huſband and 
wife were both in execution; Pratt obtained a rule to ſhew 
cauſe why the wife ſhould not be diſcharged out- of cuſtody : 
but per curiam, where judgment and execution are againſt 
huſband and wife, ſhe ſhall not be diſcharged, but only when 
ſhe is in cuſtody upon me/ne proceſs. | 
| Frogmorton 


Talxirr Tam 10 Geo. III. 1770. 125 


Frogmorton“ on the demiſe of Robinſon, verſus * [Throg- 


Wharrey. C. B. — ps 


E. ECTMENT of one meſſuage, one cottage, twenty J. R. ſurrea - 

acres of land, twenty acres of meadow, and wy acres coed cog. 
of paſture, with the appurtenances, in Hemingbrough, otherwiſe the uſe of M. 
Hembrongh, in the county of York. Upon the 22 iſſue, this A. (whom he 


cauſe was tried before Mr. Juſtice Gould at the laſt aſſizes, when intended te 


a verdi& was given for the plaintiff, ſubject to the opinion of 8 
this court, upon a caſe ſtated in the words following, v2z. their two 


bodies, feerng 
That John Robinſon, being ſeiſed in fee according to the in Cette 


cuſtom of the manor of Hemingbrough, of the premiſes in ui in M. A. 
queſtion in this cauſe, being copyhold held of the ſaid manor, executed. 
on the firſt day of Auguſt 1720, ſurrendered the ſame, according g,, «in the 


to the cuſtom of the ſaid manor, to the w/e of Mary Arnall next term 
{whom he then intended to marry ) and the heirs of their two bodies (poRt. pi. 


lawfully to be begotten ; and for default of ſuck iſſue, to the uſe of N. 


the ng t hairs of the aid Jo Robinſon. only took an 
eſtate for life, 


That the ſaid marriage took effect; and afterwards, (to wit) at = — 
a court held for the ſaid manor, on the 2 1ſt day of October 1720, ders to the 
the ſaid Mary was admitted tenant to the ſaid premiſes, accord - heirs of the 
ing to the ſaid ſurrender, to the uſe of the ſaid Mary, and the * 
hers of their two bodies lawfully to be begotten, and for default of band. 
ſuch iſſue, to the uſe and behoof of the right hairs of the ſaid John 


Robinſon, according to the cuſtom of the ſaid manor. 


That the ſaid Mary died in 17g, leaving ohn her eldeſt ſon, 
begotten by the ſaid 7ohn Robinſon her ku/band, which ſon was 
born in the year 1722. SIE 


That the ſaid John Robinſon, the ſon, died in 1745, leaving the 
leffor of the plaintiff his only ſon and heir, born in that year, 
who: was duly admitted tenant to the ſaid premiſes in che year 


170g. 
That by the cuſtom of the ſaid manor, huſbands are entitled 


for life to the inheritance of their wives, in the nature of tenants 


by the curte/y, whether the wife is ſeiſed before the coverture or 
erwards. 2 


That John Robinſon the ſurrenderor, ſurvived his wife, and con- 
tinued in poſſeſſion until the year 1746, when he ſurrendered the 
premiſes in queſtion, to the detendant in fee; who was admitted, 

: 1 F and 
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and hath been in poſſeſſion ever ſince; and that the ſaid 7ohn \ 
Robinſon, the ſurrenderor, died in the year 1767. - 


That 7ohn Robinſon, the ſurrenderor, conceiving himſelf 
tenant in tail, under the ſurrender and admittance in 1720, did 
the proper act to bar an eſtate tail, provided ſuch eſtate was 
| veſted in him, according to the cuſtom of the ſaid manor, pre- 
| vious to the ſurrender to the defendant Wharrey. | 


fl . This caſe was argued laſt Eaſter term, by Serjeant Lig] for 
j | the plaintiff, and Serjeant G/ynn for the defendant : it was argued 
W ' again in the preſent term, by Serjeant Mares for the plaintiff, 
= ; and Serjeant Zep/h/on for the defendant. ; 


A 1 Roll. Rep. For the plaintiff it was contended, that this was an eſtate in 


438. 14 tail, executed in Mary Arnall, the wife of ohn Robinſon 
1 — _ e ſettler ; on the other ſide it was inſiſted, that ſhe only took 
10 Dyer 99. an eſtate for life, with a contingent remainder to the heirs of 


Style 325. their two bodies; that a contingent remainder mult veſt eo in- 
| ante the particular eſtate ends, or never can; that ſhe dying in 
her huſhand's life-time, no eſtate could ever veſt in their Ba z. 
for nemo eft heres viventis. Upon both the arguments the court 
had great doubt, no caſe being cited on either ſide that directly 
fi apphes, ſo as to govern the preſent caſe: the court gave no 
| opinion upon either of the arguments, but ſeemed inclined to 
think, as this was a ſettlement on marriage, with intention of 
the parties to provide for the wife and the iſſue of the mar- 
riage, that the wife took an eſtate in ſpecial tail executed in her; 
but ordered the caſe to be argued again. | 
a ; |  Ulterius Concilium. 


4 


| Anonymous, 


T was ſaid by Bathurſt Juſtice, and not denied by the reſt of 
the court, that if a man who has a right of common uporr 

the lord's waſte, for cattle levant and nfs. ec on his land, ſur- 

; charge the common, the lord cannot for that cauſe diſtrain, 
3x for the lord cannot judge thereof. It was alſo ſaid by Wilmot 
1 Chief Juſtice, that i a man turn his cattle into Blackacre, where 


he has no right, and they eſcape and ſtray into my field for want 
of fences, he cannot excuſe himſelf, or juſtify for his cattle 
treſpaſſing in my field. And it was ſaid by Blackflone Juſtice, 
that where a man turns in his cattle, under ſome colour of 
4 right of common, the lord cannot diſtrain; but if it appears he 
| Bas no right at all, he may diſtrain. : ts 


" MICHAELMAS 


MICHAELMAS TERM 


p_ * 


d II Geo, III. 1770. 


Johns ver/us Whitley and others. C. B, 


Cornwall 6 gp WHITLEY, late of the pariſh of Lanky- Treſpaſs with 


(to wit) drock, in the county aforeſaid, vittualler, Ed. 


ward Wintley, late of the pariſh of Saint Winnow, 


a conti a ands 


guare clauſa 


in the ſaid county, huſbandman, and Peter Bennet, late of — 


{ame place, huſbandman, were attached to anſwer to ohn Johns, 
entleman, in a plea, wherefore, with force and arms, they 
— and entered the cloſes of the ſaid John, in the pariſh of 
Saint Winnow aforeſaid, in the ſaid county of Cornwall; and trod 
down, conſumed and ſpoiled the graſs and corn of the ſaid Zokn, 
of the value of ten pounds, there lately growing, with feet in 
walking; and eat up, trod down, conſumed =. ſpoiled other 
the graſs and corn of the ſaid 7ohn, of the value of other ten 
pounds, there alſo lately growing, with certain cattle; and 
reaped, mowed, cut down, and felled other the graſs and corn 
of the ſaid John, of the value of one hundred pounds, there 
alſo lately ſtanding, growing and being, and took and carried 
away the ſame, and converted and diſpoſed thereot to their own 
uſe; and with the wheels of carts, waggons and other car- 
riages, tore up, turned up, ſubverted and ſpoiled the ſoil of the 
ſaid John, in and of the ſaid cloſes ; and alſo wherefore with 
force and arms, they the ſaid Joſeph, Edward and Peter, at the 
* of Saint Winnow aforeſaid, reaped, mowed, cut down and 
elled. other the graſs and corn of the ſaid ohn, of the value of 
other one hundred pounds, there latel ſtanding, growing and 
being, and took and carried away the ſame, and converted and 
diſpoſed thereof to their own uſe; and alſo, wherefore the ſaid 
Joſeph, Edward and Peter, with force and arms, at the pariſh of 
Faint Winnaw aforeſaid, ſeized, took and carried away, other the 
graſs and corn of the ſaid John, of the value of other one — 


2 
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dred pounds, there lately found, and converted and diſpoſed 
thereof to their own ule; and did other wrongs to the ſaid | 
John, to the great damage of the ſaid John, and againſt 
the peace of our lord the now King, &c. And thereupon 
the laid Jolin, by Joha Kimber his attorney, complains ; 
Declaration, for that the ſaid Joſeph, Edward and Peter, on the firſt day of 
att CountÞr - Zuly, in the year our Lord one thouſand ſeven hundred and 
— ſixty-eight, and on divers other days and times between that 
cloſes, ſpoil- day and the firſt day of October then next following, with force 
5 __ and arms broke and entered the clofes, (to wit) one cloſe called 
with cate, Wall Park, one other cloſe called Three Pieces, otherwiſe The 
Sc. and for Three Pieces, one other cloſe called Diany Bowl, one other cloſe 
— = called Lane End, one other .clofe called Bove Town, and fix 
carryias away Other cloſes of the ſaid John, in the pariſh of St. Winnow atore- 
the fame and ſaid, in the ſaid county of Cornwall; and trod down, conſumed 
8 and ſpoiled, the graſs and corn, (to wit) wheat, barley and oats, 
Git of plain- of the ſaid John, of the value of ten pounds, then there bene 
uf. ing, with feet in walking; and eat up, trod down, conſumed 
and ſpoiled other the gal and corn, to wit) other wheat, bar- 
ley and oats of the ſaid John, of the value of other ten pounds. 
there then growing. with certain cattle, (to wit) witli horſes, 
mares, geldings and oxen; and reaped, mowed, cut down and 
felled, other the graſs and corn, (to wit) other wheat, barley 
and oats of the ſaid ohn, of the value of one hundred pounds, 
there then ſtanding, growing and being, and took and carried 
away the ſame, and converted and diſpoſed of the ſame to their 
own uſe; and with the wheels of carts, waggons and other car- 
riages, tore up, turned up, ſubyerted and 1 the ſoil, (to 
wit) ſive hundred perches of the ſoil of the faid . and of 
2 Count for the ſaid cloſes; and alſo for that the ſaid 7oſeph, Edward and 
— ant Peter, on the ſaid firſt day of July, in the year of our Lord one 
Kon” _ thouſand ſeven hundred and ſixty- eight aforeſaid, and on divers 
- plaintiff, and other days and times between has y and the firſt day of Oc- 
carrying (ober then next following, with force and arms, at the pariſh of 
= St. Winnow. aforeſatd, mowed, reaped, cut down and felled, 
bother the graſs and corn, (o wit) other wheat, barley and oats 
of the ſaid John, of the value of other one hundred pounds, 
there then ſtanding, growing and being, and took and carried 
away the ſame, and converted and diſpoſed thereof to their own 
3d Count ſor uſe, and alſo far that the ſaid. Joſeph, Edward and Peter, 
dss on the {aid firſt day of July, in. the year aforeſaid, and on divers 
— ober other days and times between that day and the ſaid firſt day of 
graſs and October then next 2 with force and arms, at the pariſh 
wed on of St. Winnow: afore/ard, ſeized, took and carried away, other 
nan. tte graſs and corn, (to- wit) one hundred cart loads of other 
: wr 4 one hundred cart loads of other wheat in the ſtraw, one 


undred cart loads of other barley in the ſtraw, and one hundred 


cart 
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cart loads of other oats in the ſtraw, of the ſaid John, of the value 
vf other one hundred pounds, there then found, and converted 
and diſpoſed thereof to their own uſe, and did other wrongs to the 
ſaid Jolin, to the great damage of the ſaid Jon, and againſt the 
peacs of our ſaid lord the now King; wheretore the ſaid on lays 
that he is injured, and hath ſuſtained damage to the value of 
one hundred pounds, and therefore he brings his ſuit, &c, 


And the ſaid Fo/eph, Edward and Peter Bennett, by Knowling ity!en, 
Hawkins heir attorney, come and defend the force and injury, — guilty to 
when, Sc. and fay, that they are not guilty of the treſpaſs atore- —ͤ tf 
ſaid, above laid to their charge, in manner and form as the ſaid 
Jol hath above therevt complained again them, and of this | 
they. put themſelves upon the country, Sc, And for further 24 plea at to 
plea as to che breaking and entering the ſdid cloſes, in the ſaid — —— 
declaration mentioned, in which, Sc. and freading down, con- cloſes 22 
ſuming and ſpoiling the graſs there lately growing, with feet in «-<laration, * 
walking, and eating up, treading down, conſuming and fpoiling the — _ 
{aid other graſs there alſo lately growing, with the ſaid cattle in the — a 
{aid declaration mentioned, and with the wheels of carts, waggons the other 
and other carriages, tearing up, turning up, ſubverting and ſpoiling end, with _ 
the ſoil of the ſaid cloſes by the fd Jojo, Edward and Peter th cart, Ke. 
Bennett, above ſuppoſed to have been done, they the ſaid 7e, (pailing, Ge. 
£dward and Peter Bennett, by leave of the court here to them for nt! de 
this (4m granted, according to the form of the ſtatute in ſuch in =o 
caſe lately made and provided, ſay, that the ſaid ohn ought not 
to have or maintain his ſaid attion-thereof againſt them; becauſe That before . 
they ſay, that before any of. che ſaid times when, Sc. one Chrife net = 
topher Harris Eſq. was ſeiſed in his demeſne as of fee, of and in . NN. 
the ſaid cloſes in which, Sc. and being fo ſeiſed thereof, he H. was ſeiſed 
the ſaid'Chriſtopher Harris, long before any of the ſaid times ., fee of the 
when, &c. {to wit) on the 4th day of July, in the year of our which, . 
Lord one thouſand ſeven Landed and twenty, at the pariſh and by in- 
of Saint Winnow aforeſaid, by a certain indenture then and there: dente de- 


made between the nid Chr/fopher Harris of the one part, and zug 0 j. x. 


one Join Knight of the other one of which ſaid 
indenture, ſealed with the ſeal ee foo Aer Harris, 
they the ſaid Zoſeph,” Edward and Peter, bring here into court. 

the date whercof is the ſame day and year laſt atoreſaid) demiſed 

the ſaid. cloſes in which, &c. to the faid John Kmght; to hold for g9 yews 


of Edward Keck ng other determination of the eſtate then l &+ 


— 
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whereby J. ſubſiſting of and in the ſaid premiſes; by. virtue thereof, the ſaid 
diet de ne Fol Ruiglit became intitſed to the ſaid cloſes in which, Sec. 
1 0 cloles, for the ſai] term ſo demifed to him as aforeſaid, expettant on 
expe Rant on the death of the ſaid Edward Mitchell, or other determination of 
N the eſtate then ſubſiſting of and in the ſaid- cloſes in which, &c. 
That after. and determinable as aforeſaid: and the ſaid Joſeph Edward 
wards, and be- Mhitley, and Peter Bennett, further ſay, that afterwards, and long 
— any of before any of the ſaid times when, Sc. (to wit) on the 17th day 
— M.. . of: November, in the year of our Lord one thouſand ſeven hun- 
the fad E, dred and forty, at the pariſh of Saint Winnow aforeſaid, the ſaid 
M. died, dc. Egward Mrtclie!! died; and thereupon the eſtate ſubſiſting of and 

in the faid cloſes in which, Sc. at the time of the making of the 


And J. K. 


Asa che de- aforeſaid, died: and the ſaid Joſeph Edward Whitley, and 
| ny ny fur- Peter Bennett, further ſay, that the ſaid John Knight, being fo 
TIN 3 of the ſaid clofes in which, c. for the term aforeſaid, 
| 'determinable as aforeſaid, he the ſaid Joh Knight afterwards, 
— any of and before any ot the faid times when, &c. (to wit) on the firſt 
ben dc. day of April, in the year of our Lord one thouſand ſeven 
mage his will, hundred and fifty-four, at the pariſh of Saint Winnow aforeſaid, 
= the fad quly made bis fall will and teſtament in writing, and thereby 
digg conflituted and appointed the faid Peter Knnght executor thereof; 
poffeted of and afterwards, and before auy of the ſaid times when, &c. (to wit) 
the leid cioles. on the, fame day and year aforeſaid, at the pariſh of Saint Winnow 
aforeſaid, died fo poſleſfed of the ſaid cloſes in which, &c. by | 
Ry whichP. means of which faid premiſes, the ſaid Peter Ruigut afterwards, 

ng; {to wit) on the ſame day and year lalt aforeſaid, entered into the | 
and defyre laid clofes in which, &c. and was poſſeſſed thereof for the 
any of the reſidue of the term aforefaid, determinabte as aforeſaid ; and be- 
e ing ſo polleſſed thereof, he the faid Peter Kmpht afterwards, and 
ſame to de- before any of the ſaid times when, &c.. N wit) on che ſecond 
tendant day of February, in the year of var Lor f 

— — 1 hundred and ſixty-ſeven, at the pariſh of Saint Wrnnow afore- 
4 —— ſaid, demiſed the ſaid cloſes in which, Sc. with the yoo 
ta eat at Nances, to the ſaid Joſeph; to hold the ſame to him the faid 
Foe 4 Joſepli from thenceforth, for the ſpace of one whole year then 
cline of Þ next folloiving, and ſo from year to year, for ſo long time as 


continues. gn. a. aka ; 
1 ® * 1 


— 


one thouſand ſeven | 
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e ſaid Peter Knight and the ſaid Foſeph ſhould pleaſe, and the 
eſtate and intereſt of the ſaid Peter Knght in the ſame premiſes 
ſhauld continue; by virtue whereof the ſaid Zofeph atterwards, By virtue 
to wit) on the third day of February, in the faid year of our 2 
d one thouſand ſeven hundred aud ſixty-ſeven, entered into tered Af pact 
the {aid cloſes in which, &c. with the appurtenances, and was poſſeiſed, 
poſſetied thereof; and being ſo voſleſled thereof, he the ſaid — 
In before any of the {aid times when, St. and during the K. — 
Ife. time of the ſaid Peter Knight, (to wit) on the firſt day of and ſowed 
February in the year of our Ls one thouſand ſeven hundred the cloſes 
and ſixty-eiglit, ploughed the ſaid cloſes in which, Sc. and . ag be. 
{owed the ſame with corn, (to 1 wheat, rye, barley and oats; fore the ſame 
and the ſaid Foſeph Edward Whitley, and Peter Bennett, =_ ripe, and 
further ſay, that after the ſaid Zo/epk had ſowed the ſaid cloſes 10 F. . 
in which, &c. with corn as aforeſaid, and before the ſaid corn died, wheres 
was Tipe, and fit for reaping and cutting, (to wit) on the twen- — faid 
tieth day of March, in the ſaid year of our Lord one thouſand FR ® * 
{even hundred and ſixty- eight, the ſaid Peter Kmght died. (to ceaſed, ind 
wit) at the pariſh aforefaid; and thereupon the ſaid demiſe, ſo be delivered 
made by the ſaid Peter Knight to the fait Zofeph as aforeſaid, n 
cealed and determined; and the ſaid Joſeph, on the ſame day and pligintiff, to 
year laſt aforeſaid, quitted and delivered up the poſſeſſion of the whom che 
laid cloſes, in which, &c. to the ſaid Fokn yu, to whom the ſame be- 
ſame then belonged; and the ſaid Joſeph Edward Whitley, - 
and Peter Bennett, further ſay, that in the time of harveſt then dhe * em 
next following, and as ſoon as the ſaid corn was ripe and fit for ripe, the 
reaping, (to wit) at the ſaid ſeveral times when, Sc. he the — 
faid EY in his own right, and the ſaid Edward Whitley and — 
Peter Bennett, as his ſervants, and by his command, entered into and fo excuſe 
the ſaid ſeveral cloſes in which, &c. and by the uſual ways there the —_ 
in order to cut down, mow and reap the ſaid corn, and did — 
then cut down, mow and reap the ſame; and alſo did enter 
into the Taid ſeveral cloſes in which, &c. with the ſaid cattle, - 
carts, waggons and other carriages, in the ſaid declaration men- 
tioned, in and by the uſual way there, in order to carry away 
the ſame Tarn, and did carry away the ſame; and, in. ſo doing, 
they the ſaid Joe Edward Whitley, and Peter Bennett, | 
neceſſarily and unavoidably did tread down, ſpoil and conſume a 
little of the graſs there then growing, with their feet in walk- 
ing, and with the ſaid cattle in the ſaid declaration mentioned; 
and the faid cattle did by ſtealth, and againſt the will of the ſaid 
Foſeph Eduard Whitley, and Peter Bennett, ſnatch and eat 
up a little other of the graſs there then alſo growing ; and the 
ſaid Fofeph Edward IWhitley,, and Peter nett, on that 
occaſion, with the wheels of the ſaid carts, waggons and other 
carriages in the ſaid declaration mentioned, neceflarily and un- 
: e avoidably 
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avoidably did a little tear up, turn up, ſubvert and ſpoil, the foil 


v hich is the 
m break- 
1g, &c. 


Replic ion 
to the plea 
ſecondly in 
dar, as do part 
of the treſ- 
paſs; viz. 
Wall park 
and the three 
pieces. 


of the ſaid cloſes; doing as little damage, on that occaſion, as 
they poſſibly could: which are the ſame breaking and entering 


the ſaid cloſes in the faid declaration mentioned; and treading 


down, conſuming and ſpoiling the graſs there lately growing, 
with feet in walking; and eating up, treading down, conſuming 
and ſpoiling the other graſs there alſo lately growing, with the 
ſaid cattle in the ſaid declaration mentioned; and with the wheels 
of carts, waggons and other earriages, tearing up, turning up, 
ſubverting aud ſpoiling the ſoil of the ſaid cloſes, whereof the ſaid 
Fohn Johns hath above complained againſt them; and this they 
are ready to verify: wheretore they pray judgment, if the 
ſaid John Fohns ought to have his aforeſaid action thereof 
againit tliem, &c. | | 
F. Glynn, 


And the faid John Fohns, as to the ſaid plea of the ſaid 
Foſeph Eduard Wintley and Peter Bennett, ſecondly above 
pleaded in bar, as to the ſaid breaking and p—_—_ ſaid 
cloſes called Wall Park, and Three Pieces, otherwiſe The Three 
Pieces, parcel of the ſaid cloſes in the {ad declaration mentioned, 
and in which, Sc. and treading down, conſuming and ſpoiling 
the graſs there lately growing, with feet in walking; and eating 
up, treading down, conſuming and ſpoiling the faid other 


graſs there alſo lately growing, with the ſaid cattle in the laid 


Confeſſes 
| that C. H. 
was ſeiſed in 
fre, and all 
the reit of the 
pl-a to the 
time of de- 
livering up 
poſſe ſſion to 
the plaintiff 
of the cloſes 
in which, &c. 


declaration mentioned; and with the wheels of carts, waggons 
and other carriages, tearing up, turning up, ſubverting and 
ſpoiling the ſoil of thofe .cloſes above done, ſays, that he, by 
any thing above in that plea alledged, ought not to be barred 
from having his aforeſaid action thereof maintained againſt them; 
becauſe he fays, that true it is, that the ſaid Chriſtopher Harris 
Efq. was ſeiſed in his. demeſne, as of fee, of and in the ſaid 
cloſes in thts replication above particularly mentioned, partel, &c. 
and in which, Sc. and demiſed the ſame to the ſaid John 


- Amight, for the faid term in the faid plea in that behalf men- 


tioned, commencing and determinable as therein is mentioned; 
and that the ſaid Eduard Aſitchell afterwards died, and that, 
upon his death, the ſaid eſtate ſubſiſting, of and in thoſe cloſes, _ 
parcel, Sc. in which, Sc. at the time of the making of the 

faid demiſe to the faid % Knight ceaſed and determined; 


and that the ſaid Zohn' 5 entered upon thoſe ſaid cloſes, 


parcel, &c. and iii which, Sc. and was poſſeſſed thereof for the 


aid term, ſo thereof demiſed to him as aforeſaid, determinable 
as aforeſaid; and being lo thereof poſſeſſed, the ſaid Mary Kmght 
died; and that the faid John Knight being fo polleſſed of the 


ſaid cloſes above in this replication particularly mentioned, for the 


term 
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term aforeſaid, determinable as aforeſaid, he the ſaid John Knight 
made his laſt will and teſtament in writing, and thereby conſti- 
tuted and appointed the faid Peter Knight executor thereof, and 
afterwards there died, ſo poſlefled ot thole cloſes, parcel, Sc. 
and that by means of the ſaid premiſes the ſaid Peter Kmght entered 
into thoſe cloſes, parcel, &c. and in which, Sc. and was poſſeſſed ' 
thereof for the relidue of the ſaid term, determinable as aforeſaid 3 
and being ſo poſletied thereof, he the ſaid Peter demiſed the ſaid 
cloles aboye in this replication particularly mentioned, in which, 
Sc. rer Oc. with the appurtenances, to the ſaid Joſeph: and 
that, by virtue thereof, the ſaid Joſeplt entered. into thoſe cloſes, par- 
cel, &c. in which, &c. withthe appurtenances, and was thereof poſ- 
ſelled; and being fo polleſſed thereof, he the ſaid Zo/eph, durin 
the lite-time of the ſaid Peter Kmght, ploughed thule cloſes, — 
lowed the ſame with corn; and that after the ſaid Feſeph had 
fo ſown the ſame with corn as aforeſaid, and before the ſaid corn 
was ripe and fit for reaping and cutting, the ſaid Peter Anght 
died; and that thereupon the ſaid demiſe, ſo made by the ſaid 
Peter Kmght to the ſaid Joſeph as aforeſaid, ceaſed and deter- 
mined; and the ſaid - Zo/epk quitted and delivered up the poſſeſ- 
ſion of thoſe cloſes to the ſaid 7% Fohns, to whom the ſame 
then belonged, as the ſaid Joſeph Edward Whitley, and Peter | 
Bennett, have above in the ſaid plea in bar alledged ; but the ſaid But plaintiff 
Yor ohns further ſays, that in and by the ſaid indenture of — 
leale from the ſaid Chriſtopher Ilarris to the ſaid o Knight aid leaſe 
above mentioned, it is amongſt other things provided, that if the from C. H. 
ſaid ohn Knight, his executors, adminiſtrators or aſligns, ſhould whe "hon 
ſet or let the 0d premiſes thereby demiſed. or any part thereof, che ſaid 
to any perſon or perſons, otherwiſe than from year to year, (and J. K. hould 
that only to paſture, and not to tillage) without licence in writ. — 
ing from the ſaid C e Harris, his heirs or aſſigns, firſt. vice than 
had and obtained, that then and- from thenceforth it Ihould and from year to 
might be lawful to and for the ſaid Chriſtopher Harris, his beirs Y*3% and that 
or aſſigns, into the ſaid thereby demiſed premiſes with the ap- dun, and not 
purtenances, to re-enter, and the fame to have again, , xetain, to tillage, it 
re-poſſeſs and enjoy, as in hig and their former right and eſtate ; en be 
the ſaid indenture, or any thing therein contained to the con- H. and his 
in any wiſe notwithſtanding; as by the ſaid indenture hcizs, &c. to 
_— being thereunto had) may at large appear. And the re-enter 
aid John further ſays, that the ſaid Chriſtopher Harris, alter the And che 
making of the ſaid indenture, and long before any of the ſaid —— . 
times, when, Sc. (to wit) on the ſecond day of Odober, in the 4. i - 
year of our Lord one thouſand ſeven hundred and twenty-two, after mak 
at the pariſh aforeſaid, being, ſeiſed in his demeſne as gf fee, the high 
of and in the reverſion of and in the ſaid ſeyeral cloſes in which, zy ofthe 
Sc. with the appurtenances, ſubje& to the ſaid demiſe therot, 222 
F and deviſed the ſame to one W. H. in fee and afterwards 
Rx 3 f duly 
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duly made his laſt w?/l- and teſtament in writing, and thereby 

gave and deviſed the ſaid rever/zon of and in the ſaid cloſes in 

which, Sc. amongſt other things, with the appurtenances, to 

one I/ilham Harris, to hold the fame with the appurtenances, 

to him the ſaid Milʒliam Harris, and his heirs and aſſigns for 

ever; and afterwards, and long before the ſaid firſt time when, 

Sc. (to wit) on the firſt day of May, in the year of our Lord 

one thoufand ſeven hundred and twenty-three, at the pariſh 

aforeſaid, he the ſaid Chriſtopher Hurris died fo ſeiſed of fuch 

| his faid eſtate of and in the ſaid reverfron, with the appur- 

whereby W. tenances, without revoking or altering his ſaid will; upon whoſe 

CO death, the faid reverſion, with the appurtenances, by virtue of 

before the the ſaid deviſe, came to the ſaid Wiltam Farris, and the ſaid 

ſaid firſt time Willram Harris thereupon became and was ſeiſed in his demeſne 

when, &. as of fee, of-and in the ſaid reverſron, with the appurtenances ; 

and being fo ſeiſed thereof, he the ſaid Wi/ham Harrs afterwards, 

and long before the ſaid firſt time when, Sc. (to wit) on the 

28th day of September, in the year of our Lord one thouſand 

ſeven hundred and twenty-ſix, at the pariſh aforeſaid by a cer- 

tain indenture of bargarn and ſale, then and there made between 

the ſaid William Harris of the one part, andthe ſaid John Johns 

of the other part, (one part of which ſaid laſt mentioned inden- 

ture, fealed with the ſeal of the faid Milliam Harris, he the faid 

Fohn 2 now brings here into court, the date whereof is the 

tame day and year la aforeſaid) for and in conſideration of a 

bargained certain ſum of money therein mentioned to have been paid to him 

and fold e, by the ſaid Fohn Fohns, bargained and ſold the aforeſaid rever- 
n fon. (amongſt other _ with the appurtenances, to the ſaic 
one year, - Fokn Fohns ; to hold the fame to him 42 fard on 3 an 

N his aſligns, from the day next before the day of the date of the 

ſaid indenture of bargain and ſale, for and Saving: and unto the 

full end and term of one whole year, from thence next enſu- 

ing, and fully to be compleat mid ended, as by the faid inden- 

tue of bargain and ſale, (relation being thereto had) may more 

by virtue fully and at large appear; by virtue of which ſaid bargarn and 

— —— fate,” and by force of the ſtatute made for transferring uſes into 
uſes, the © Poſſeſſion, the ſaid 7 Johns, then and there became and was 
plaintiff was pof/ofſed of the ſaid rever/ron, with the 8 for the 
poſſeſſed of fluid term, to him thereof bargained and fold as aforeſaid, the 

e reverſion __ , X 

for that term, Fitri her rever/ron thereof, with the appurtenances, belonging to 

and being fo the ſaid Miiliam Harris, his heirs an aſſigns; and the faid % 

N "Fohtts ſo being thereof poſſeſſed, and the ſaid further rever/ton, - 

releaſed the With the appurtenances, ſo belonging as aforeſaid, afterwards; 

premiſes » and long before the ſaid firft time when,” c. (to o on the 

. 2 20th day of September, in the year laſt aforeſaid, at the pariſh 

. atorefaid, by a certain indenture of relenſe then and there made 
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between the faid Witham Harris of the one part, and the ſaid 
John Johns of the other part, (one part of which faid laſt 
mentioned indenture, ſealed with the feal of the ſaid 1llam 
Harris, he the ſaid Zohn Fohns now brings here into court, the 
date whereof is the fame day and year laft aforeſaid) for and in 
conſideration of a certain ſum of money therein mentioned ta 
have been paid by the ſaid v Fohns to the ſaid Witham 
Harris, he the ſaid In Tarris did releaſe unto him the laid 
John Johns; his heirs and afligns, the ſaid further reverſion 
2 other things) with the appurtenances; to have and lo 

vd the ſame unto him the ſaid John Fohns, and his herrs and 

afhgns for ever, to and for the only proper ule and behoof of the 

laid John 2 his heirs and aſſigns for ever as by the ſaid in- 
denture of releaſe, (relation being thereto had) may more fully ; 
and at Jarge appear ; by virtue whereof, and by torce of the by virtue 
ſatute for trat:s{erring uſes into poſſeſſion, the ſaid John Johns whereof, and 
became and was ſeiſed as of fee, of and in the ſaid whote rever- ä 
ion, with the appurtenances; and from thence, until and at the — 
time of the determination of the ſaid demiſe of the ſaid ſeveral fee x and wos 
cloſes in which, Sc. to the ſaid on Amght, was and continued Picited art - 
ſo ſeiſed thereof, immediately from and alter the determination — of the 
of the demiſe of the ſaid ſeveral cloſes in which, Sc. to the ſaid leaſe tothe. 
John Knight became and was, and yet. is ſeiſed in his demeſne ſaid J. Ky 
as of fee, of and in the ſaid ſeveral cloſes in which, &c. and the n chat p. K 
ſaid John Fohns further ſays, that the ſaitl Peter Knight, at the bad no licence 
time of the making of the ſaid demiſe by the ſaid Peter Anight — - By 
to the ſaid %u, in the ſaid plea mentioned, or at any tune oy Ex 
before or afterwards, had not any licence in writing from the ſaid Whitley to 
Chriſtopher Harris, his heirs or aſligus, to /ct or let the ſaid —_— 
leveral cloſes in which, Sc. or any part thereof, to the ſaid 7o- — 
ſeph, or any other perſon or perſons, to tillage ; and that there- ploughed, &c, 
fore the ſaid Felcp , at the. faid time in the ſaid plea in that aud that the 
behalf mentioned, at the pariſh aforeſaid, wrongfully and in- fr on of 
juriouſſy ploughed the ſaid cloſes in which, &c. and ſowed wrong did 
the ſame with corn; and that he the ſaid Foſeph, and Part of the 
the ſaid Edward Whitley and Peter Bennett, after ſuch fow- gain. 
ing, and after the death of the ſaid Peter Knight, (to wit) at 

the ſaid Teveral times when, fc. of their own wrong broke 
and entered into the ſaid ſeveral cloſes in which, &c. and trod 

down, conſumed and ſpoiled the graſs there growing, with feet 

in walking; and eat up, trod down, — and ſpoiled 

the ſaid other graſs there alſo growing, with the ſaid cattle 

in the ſaid declaration mentioned; and with the wheels of 

carts, waggons and other carriages, tore up, turned up, ſub- 

verted and ſpoiled the ſaid ſoil of thoſe cloſes, in which, &c. 

in manner aud form as the ſaid Jon Jolins hath above n 
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Et bee, &c. and by his ſaid declaration complained againſt them; and 
this he is ready to verify: wherefore, in as much as the 
ſaid Foſeph Edward Whitley, and Peter Bennett, have' 
above acknowledged that treſpaſs above done, he the ſaid 
John Johns prays judgment and his damages, on occaſion 

And as tothe of that treſpaſs, to be adjudged to him, &c. and as to the 

m— 3 ſaid plea of the ſaid 7ofeph Edward Whitley, and Peter Ben- 

Replication * nett, ſecondly above pleaded in bar, as to the ſaid breaking 

as h break- and entering of the re/tdue of the ſaid cloſes in the ſaid declaration 

— mentioned, and which, &c. and treading down, conſuming and 

Lid cles. ſooiling the graſs there lately growing, with fect in walking ; 
and eating up, treading down, conſuming and ſpoiling the ſaid 
other graſs there.alfo lately growing, with the faid cattle in the 
faid declaration mentioned; and with the wheels of carts, waggons 
and other carriages, tearing up, turning up, ſubverting and 
ſpoiling the ſoil of thoſe cloſes above done; fays that he, by - 
any thing above in that plea alledged, ought not to be barred 
from having his aforeſaid action thereof maintained againſt them; 

Plantiff con- hecauſe he ſays, that true it is, that the ſaid Chriſtopher Harry 

2 Eſq. was ſeiſed in his demefne as of fee, of and in the ſaid cloſes 
in fee, and in t/its + pr above particularly mentioned, refidue, &c. in 
the reſt of the which, Sc. and demiſed the ſame to the ſaid Fohn Kmght, for 

— up the faid term in the ſaid plea in that behalf mentioned, com- 

poſſeſſion of mencing and determinable as therein is mentioned; and that the 

the reſique of ſaid Edward Mitchel afterwards died; and that upon his death, 
the cloſet the ſaid eſtate, ſubſiſting of and in thoſe cloſes, ue, &c. and 
in which, Sc. at the time of the making of the ſaid demiſe to 
the ſaid John Rniglit, ceaſed and determined: and that the ſaid 
Jolin Kmght entered updn thoſe ſaid cloſes, re/adue,. &c. and in 
which, Sc. and was poſſeſſed thereof for the ſaid term, ſo there- 
of demiſed to him as aforeſaid, determinable as aforeſaid; and 
being ſo thereof poſſeſſed, the ſaid Mary Knight died, and that 
the ſaid Zohn-Amght being fo poſſeſſed of the ſaid cloſes above 
in this replication mentioned, for the term aforeſaid, determinable 
as aforeſaid, he the ſaid John Kmght made his laſt will and 
teſtament in writing, and thereby conſtituted and appvinted the 
ſaid Peter Knight executor thereof, and afterwards there died, ſo 
poſſeſſed of thofe cloſes, parcel, Sc. and that by means of the 
laid premiſes, the ſaid Peter Knight entered into thoſe cloſes, 
refidue, &c: and in which; Se. and was poſieſſed thereof for the 
reſidue of the ſaid term dæterminable as aforeſaid ;- and being fo 
poſleſſed thereof, he the ſaid, Peter Knght demiſed the ſaid cloſes 
above in „is replication particularly mentioned, in which, Sc. 
reſidue, &c. with the appurtenances, to the ſaid Joſeph; and 
that by virtue thereof the ſaid Fo/eph entered into thoſe cloſes, 
and was thereof poſleſſed; and that the ſaid Peter Knight died f . 
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and that thereupon the ſaid demiſe, ſo made by the ſaid Peter 

Amght to the fail Joſeph as aforeſaid, ceaſed and determined, 

and the ſaid Joſeph quitted and delivered up the poſſeſſion of thoſe 

cloſes to the ſaid i Fohns, to whom the ſame then belonged, 

as the ſaid Foſeph, Edward Wiley, and Peter Bennett, lrave 

above in their {aid plea in bar alledged ; but the ſaid on Zolins but that the 

further ſays, that the ſaid 7 Jong, before and at the time. of plaintiff, be- 

the end and determination of the ſaid term of ninety- nine years, rods po 

and alfo before and at the time of the ſaid Fo/eph's ſaid quitting fail leafe of 

and delivering up of thoſe cloſes above in 44 3 par- 99 years, and 

ticularly mentioned, parcel, &c. and in which, Cc. was and 7 Ln. 

{lill is leiſed in his demeſne as of fee, of and in thoſe cloſes, gefendant 

reſidue, Sc. and in which, Sc. and that the ſaid Joſeph, Ed- Whitley's | 

ward Wintley, and Peter Bennett at the ſaid ſeveral times when, hen ne 

Sc. of their own wengs broke and entered thoſe c'\ules-in ds and fill is 

replication above particu arly mentioned, re/ique of the ſaid cloſes ſeiſed in fee ; 

in the ſaid declaration mentioned, and in which, Sc. and trod —— 

down, conſumed and ſpoiled the ſaid graſs there then growing, iajuria ſus 

with feet in walking; and eat up, trod down, conſumed and propris, did . 

ſpoiled the ſaid other graſs there alſo then growing, with the ** teipaln. 
aid cattle in the ſaid declaration mentioned; and with. the 

wheels of the ſaid carts, waggons and other carriages, tore up, 

turned up, ſubverted and ſpoiled the ſaid foil of thoſe cloſes in 

which, &c. in manner and form as the ſaid Jon Johns hath that 

above thereof complained againſt them; without thts, that the p. K. wa 

ſaid Peter Kmght was living at the time when the ſaid Zo/cph ſo living at the 
loughed thole cloſes, and ſowed the ſame with corn, as the time when 

aid Joſeph, Edward Whitley and Peter Bennett, have above ploughed, xc. 

in pl ing, in that behalf alledged; and this he is ready to 

verify: wherefore, in as much as the ſaid Zo/eph, Edward 

Wintley, and Peter Bennett, have above acknowledged the ſaid 

treſpaſs above done, he the ſaid John Fokns prays judgment and 

his damages, by reaſon thereof, to be adjudged to him,. c. 


J. Burland, 
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And the ſaid Joſeph Whitley, Edward and Peter - Bennett, Rejoindet. 
as to the plea of the ſaid John Jolint, by him above pleaded in 
reply, as to the ſaid plea of the ſaid Fo/eph Wiitley, Edward and 
Peter Bennett, ſecondly above p! in bar, as to the-break- 
ing and _— the ſaid cloſes, called Vell Park, and Three 
Pieces, otherwile The Three Pieces, parcel of the ſaid cloſes in 
the ſaid declaration mentioned, and in which, &c. and treading 
down, conſuming and ſpoiling the ſaid other graſs there lately - 
growing, with feet in walking, and eating up, treading down, 
conſuming and ſpoiling the graſs there alſo lately growing, with 
the ſaid cattle in the ſaid declaration mentioned, and with the 


- wheels of carts, waggons, and other carriages, tearing up, turn- - 
| mg 
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ing up, ſubverting and ſpoiling the ſoil of thoſe cloſes, by them 


Confeſſes the? above ſuppoſed to be done, ſay, that true it is, that in and by 


proviſo in the the ſaid indenture of leaſe from 


leaſe for 99 
years ;z and 
that C. H. 
deviſed the 
re verſion to 
W. H. and 
that W. H. 
bargained, 
ſold and re- 
leaſed the 
ſame to the 
plaintiff; 


nànd confeſſes 
the reſt of the 


firſt part of 
the replica- 
tion, 


But defend- 


Ants ſays that 


the plaintiff. 
did not re- 
enter during 


the term ſub- 


ſting. 


Et bec, &c. 
As to the 
other part of 
the replica- 
tion, defend · 
ant ſays, 
that at the 
time of 
ploughing 
and ſowing, 


the ſaid Ciri/lopher Harris to 
the ſaid John Kniglit, it is provided in manner and form as in 
the ſaid plea of the ſaid 7o/en Zohns firſt above pleaded, by way of © 
reply is alledged, and that the faid.Chriflopher Harris did deviſe 
the ſaid rever/ron of and in the ſaid cloſes, in which, Sc. to the 
ſaid Wilkam Harris and his heirs, and attcrwards died ſeiſed 
of the ſaid reverſron, upon whoſe death the ſaid rever/ron, by 
virtue of the faid deviſe, came to the ſaid Hillam Harris, and 
that the ſaid William Harris thereupon became ſeiſed of the faid 
reverſion in his demeſiie as of fee, and being ſo ſeiſed thereof, 
bargained, ſold, and releufed the ſaid rever/ton to the faid ohn 

— and his heirs, and that the faid mum Zohns by virtue 
thereof, and by force of the ſtatute for transferring ules into 
poſſeſſion, became and was ſeiſed as of fee, of and in the ſaid 
whole reverſion, with the appurtenances, and from thence until. 
and at the time of the determination of the faid demiſe of the 
ſaid ſeveral cloſes, in which, Sc. to the ſaid ohn Kmght, was, 
and continued fo ſeiſed thereof, and immediately from and after 
the determination of the ſaid demiſe of the ſaid ſeveral cloſes, 


in which, &c. to the ſaid Fokn Knight, became, and was, an 


yet is ſeiſed in his demeſne, as of fee of and in the ſaid ſeveral 
cloſes, in which, Sc. and that the ſaid Peter Amght, at the 
time of the making of the ſaid demiſe, by the faid Peter 
"Kmght to the ſaid Fo/eph, in the {aid plea mentioned, or at any 
time before or after, had not any licence in writing from the 
ſaid Chriſtopher Harris, his heirs or aſſigns, to /ct or let the ſaid 
ſeveral cloſes, in which, &c. or any part thereof to the faid 
Foſjeph, or any other perſon or perſons, to tillage, in manner and 
torm as in the ſaid plea firſt above pleaded in reply is alledged, 
but that the ſaid ph Whitley, Edward and Peter Bennett 
further ſay, that the ſaid 7 Fohns did not at any time during 
the ſaid term ſo demiſed, by the faid Chriſtopher. Harris, to 
the ſaid Zohn Kmght as aforeſaid, re-enter into the ſaid demiſed 
premiſes, with the appurtenances, or any part thereof, and this 
the faid Fo/eph Mhitley, Edward and Peter Bennett are ready 
to verify; wherefore- they pray judgment if the ſaid 7h 
Johns ought to have or maintain his ſaid action thereof, againft 
them, &c. And the ſaid Fo/eph Whitley, Edward and Peter Ben- 
nett, as to the ſaid plea of the ſaid Fohn Johns, by him above 
pleaded in reply, as to the ſaid plea of the ſaid Joe Whitley, Ed. 
ward and Peter Bennett, ſecondly above pleaded in bar, as to the ſaid 
breaking and entering of the reſidue of the {aid cloſes, in the 
ſaid declaration mentioned, and in which, &c. and treading down, 


Peter Knight Conſuming and ſpoiling the graſs there lately growing, with feet 


was living; 
and conclude 
to the coun. 
try. 


in walking; and eating up, treading down, conſuming and ſpoil- 


ing the ſaid other graſs there alſo lately growing, with the ſaid ws | 
| ' 
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tle in the ſaid declaration mentianed; and with the wheels of carts, 

waygons and other carriages tearing up, turning up, fubverting 

and ſpoiling the foil of thoſe cloſes, by them above ſuppoſed to 

be done, as before, ſay, that the ſaid Peter Knight was 

living at the time when the ſaid Fo/epk fo ploughed thoſe 

cloſes, and ſowed*the fame 'with corn, as the ſad Joſeph And ifſue 
Whitley, Edward and Peter Bennett, have above alledged, and of — 1 
this they put theinſelves upon the country, Sc. and the ſaid ; 
John Johns doth the like, | Jokn Glynn. 


And the ſaid 7 7ohns, as to the ſaid plea of the ſaid 7o- General de- 
feph Whitley, Edward and Peter Bennett, above pleaded by ge = 
way of rejoinder to the ſaid plea of the faid John Fohns, 9 
above pleaded, in reply to the ſaid plea of the ſaid 7o/eph called Wall. 
Wintley, Edward and Peter Bennett, ſecondly above pleaded in — Tha 
bar, as to the breaking and entering the ſaid cloſes, called Well 

Park, and Three Pieces, otherwiſe The Three Pieces, parcel of the 
faid cloſes,. in the ſaid declaration mentioned, and in which, 
Sc. and treading down, conſuming and ſpoiling the graſs there 
lately growing, with feet in walking, and eating up, treading 
down, conſuming and ſpoiling the ſaid other graſs, there lately 
growing, with the faid cattle, in the Raid declaration mentioned, 
and with the wheels of carts, waggons and other carriages, tearing 
up, turning up, ſubverting and ſpoiling the ſoil of thoſe cloſes, by 
them above r ſays, that at plea fo —_— by way of re- 
| Joinder, and the matter therein contained, are not ſufficient in 
law to bar the ſaid ohn 7okns, from having his aforeſaid action 
thereof, maintained againſt the faid Joſeph Whitley, Edward 
and Peter Bennett, and to which ſaid plea fo p — * 
way of rejornder, in manner and form as the ſame is above plead. 
ed, he the ſaid 7okn Johns has no occaſion, neither is he bound 
by the law of this realm to anſwer, and this he is ready to verify: 
al e for want of a fufficient rejoinder in this behalf, he the 
laid n Fohns, as before, s judgment and his damages, on 
occaſion —— treſpaſs, to 2 to him, Sc. Ys 

h | J. Burland. 


| And the dad Joſeph Whitly, Edward and Peter Bemett, Jnr tn 

for that the matter aforeſaid, by them above by rejoining al- de murrer. 

ledged (which they are ready to verify, as the court here ſhall | 

order) is ſufficient in law, to bar the ſaid o Johns from 

having his ſaid action againſt them, the ſaid W hk, 

Edward and Peter Bennett, which ſaid matter the ſai 015 

Joins hath not denied, nor any ways anſwered thereto, but en- 

tirely refuſeth to admit the verifying the fame, pray judgment, 

and that the ſame John Johns may he barred from having his 

ſaid action againſt them, &c. And becauſe the juſtices here will Curis ad- 

ad viſe themſelves of, and upon the premiſes before they give e ule, 
2 | zudgment 
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judgment thereon, day is given to the ſaid parties here, until in 
eight days of Saint Martin, to hear their judgment, for that the 
ſaid juſlices here are not yet adviſed thereof, Sc. 


This caſe was argued November 231, 1770, by Serjeant Bur. 
land for the rb and Serjeant Glynn was prepared and ready 
to have argued for the def a. va : | 
The queſtion upon the pleadings, for the conflderation of the 
court was, whether the f IWhitley had a right to enter, 
alter the determination of the term of 99 years, by the death of 
Peter Knight, and take the emblements of thoſe cloſes: which he 
{IVintley had ploughed and ſowed, while his intereſt at uni ſub. 
ſiſted, and in the lite-time of Peter Knight, notwitliſtanding the 
proviſo that it ſhould be lawful for Chri/lopher Harris (the leflor 
of the 99 years term) his heirs and aſſigns, to re-enter into the 
cloſes in which, &c, if the ſame ſhovid be /et to fillage, without, 
licence in writing from the ſaid Chriſtopher Harris, his hetrs ,or 
aſſigns, firſt had and obtained; as neither the ſaid Clri/topher 
Harris, his heirs or aſſigns, (or the plaintiff) entered before the 
determination of the ſaid term of gg years, for the breach of the 
faid proviſo or condition therein, by ploughing and ſowing the 
cloſes in queſtion, | 


Co. Lit, 218. It was ſaid by Serjeant Burland, that if the leſſor, his heir or 
aſſignee (the plaintiff) had entered for breach of the condition, 
before the determination of, the 99 years term, the defendant 
would certainly have had no right to re-enter and take the 

. emblements; and that although the plaintiff did not enter during 
the term for the condition broken, but entered only at the de- 
termination of the term, it ſhall- have the ſame eſſect as if he 
had entered for the condition broken, and he, being in by law, 

' ſhall take advantage of the breach of the condition, and the de- 

| fendant ſhall not have the emblements, and take advantage of his 
own wrongs 0 IF = . ä 

&proviſoin Curia. The Sons could only operate during the continu- 

aleaſe to te- ance of the leaſe; when'that was determined, the prov/o Was 

— vaniſhed and gone; and the plaintiff having never been in pof - 

broken, can ſeſſion by right of re-entry for the condition broken, can have 

only operate no advantage thereof; and the defendant who ploughed and 
during the ſowed the land, has in law and juſtice, a right to reap and take 
term, and J » ; cap - 

** the emblements. | tas Son 1 

when that 


ends, | Judgment for the defendant. 


Loyd 
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| Lloyd verſus Williams. C. B. 


2 — 
| HN LL — D (in . name au ſued out a 9 — 
mon capras ad reſpondendum quare clauſum fregit againſt the cares in an 
efendant, Thi being ſerved —— ww appearance; 1 


111 


and being now in court, the plaintiff declared againſt him, in an upon a 4 


action que tam pro domino Rege quam pro ſeipſo, &c. and not in 
any action at his own ſuit only. © os 

It was moved by * Nares and Glynn, that the dec lara. 
tion might be ſet aſide for this (ſuppoſed) irregularity, or variance 


between the capias and declaration. 


Serjeant Davy for the plaintiff inſiſted, that after the defend- 
ant had entered his appearance to a common capras, and was in 
court, the plaintiff might declare againſt him in an action gu: 
tam, Cc. or in any other perſonal action; that if a plaintiff 
ſues out a capias with an ac eliam, in order to hold the defendant 
to bail, in an action upon the caſe upon e if he will 
waive his bail, lie may declare in any other action 


fias ad re- 
1 


ſyed out in 
his own name 
only, and 
well enough. 


. 


n againſt the 2 Stran.1232. 


defendant, after he is in court: and of that opinion was the 2 Wilſon, 


court; and held that the declaration in this caſe, in an action 
gui tam, Cc. was well enough, the defendant being in court, 
and having appeared to a capias ſued out in the plaintiff's name 
only, not qui tam, &c. | 3 | 


Gulliver, on the demiſe of Jeffereys Eſq. verſus Poyntz. 


EF JECTMENT of three meſſuages, fix acres of land, and 


Deviſe of 
meſſuages, 
-with all 
houſes, barns, 
ſtables, ſtalts, 
&c. that ſtand 


ſix acres of meadow, with the appurtenances, in the pariſh upon ot be- 
of Thackham in Berkſhire, tried at the laſt aſſizes, when a verdi& bug to the 


was found for the plaintiff, 3 to the opinion of this court 
upon the following caſe; whic 


That William Smith of Midgham in com Berks, on the 27th 


ſaid meſ- 

ſyages; the 

ſtates, . | lands belong- 
. ing to the 

me ſſuages 

ſhall paſs. 


day, of March 1706, purchaſed the meſſuages and tenements, 2 Black. Rep. 


wich the appurtenances in the declaration mentioned, all together 726. 


at the ſame time, (as appears by the purchaſe deed) in fee.; and 
being ſo ſeiſed thereof, by his wi/l, dated the 24th day of May, 
1707, 8 other — deviſed in theſe words, vz. 
touching ſuch worldly eſtate wherewith God hath bleſſed me, 
I give and diſpoſe of the ſame in the following manner and 

form; Inprimis, I give and bequeath to Elizabeth, _ _ 
* 14 O 


8. C. 
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* beloved wife (whom I likewiſe conſtitute, make and ordain 
„my only and ſole exccutrix of this my laſt wilt and teſtament) 
* all and ſingular my goods aud chattels, ready money, bool; 
„ debts or other debts, my debts being paid and funeral 
charges diſcharged, and likewiſe thoſe three meſſuages, one 
lying or being in the abovelaid Midg lam, in the pariſh of 
* Thockhan, the other two in Henanch, in the ſaid parith, 
* both in the ſaid county of Berks, with all houſes, barns, 
« ſtables, ſtalls, &c. that ftands upon, or belong to the ſaid me/- 

ſuages, during her natural fe; and I alſo give hereby them 
that ſhe ſhall give /o, or aſſign what ſhe leaves at her death 
upon the ſaid anguages, the term of thirty days, to rid off 
and take away, all goods, chattels, ©c. that are or were pro- 
* perly her's) and after the deceaſe of my ſuid wife, I give and 
*« bequeath the ſame to John Jeſſereys, and to the heirs male of 


* has body for ever. 


Milliam Smith the teſtator died ſoon afterwards, in the year 
1707 ; whereupon Eliaabelh his widow entered upon the premues 
in queſtion, and having married one Norman, ſhe and her huſband 
Norman joined with Jon Faffereys, (ſuppoſing him to have the re- 
mainder in ſce in him, whereas he had only a remainder in tat in 
conveying the premiſes in queſtion in fee, (without levying or 
ſuffering any fine or recovery) which by ſeveral meſne convey- 
ances came to the defendant's father in fee, upon whoſe death 
the defendant entered. | 


John Feffereys the remainder-man in tail died a few years ago; 
and a bill being depending in the court of Chancery, between 
Benjamin Jeffereys his heir uni tail, (the leſſor of the lain) and 
the defendant Poyntz, that court directed this ejefment to be 
brought, in order to have the opinion of this court upon this 
ſingle queſtion, viz. whether by the words of the und above 
Rated, the lands and meadows ſhall paſs, as well as the meſ/uages ; 
no lands or meadow being mentioned in the deviſe but only three 
meſſuages, with all houſes, barns, fables, ftalls, et cetera? 


This caſe was argued by Serjeant Nares for the plaintiff, 
and Serjeant Jeph/on tor-the defendant. Many caſes were cited 
on both ſides; but as none of them apply directly to the point, 
the court laid no ſtreſs upon any of them, and therefore 1 do 
not ſet them down here. After ſome time taken to conſider, 
the court ave judgment for the plaintiff, that the lands and 

ed by the und, as well as the meſſuages. 


Curia. Caſes in the books upon wills may ſerve to guide us 
wuh xeſpett to general rules in the conſtruction of deviſes 3 
g oth, 
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wills, but unleſs a caſe cited be in every reſpett directly in point, 
and agree in every circumſtance with tat in queſtion, it will have 
little or no weight with the court; who always look upon the in- 
tention of the teſtator as the polar ſtar diretting them in the 
conſtruction of wells, 


The teſtator, in the preſent devife, has roo manifeſted his 
intention to diſpoſe of his whole etate; for thus he begins,“ As 
touching ſuch worldly eſtate wherewith God hath bleſſed me, 
„I give, Sc.“ And therefore, if the words of the uri! will 
bear it, we muſt determine that he has thereby diſpoſed of his 
whole worldly eſtate; by the words, ſuck worldly eſtate where- 
** with God hath bleſſed me,” means, I intend by this my wal! 
* to give every thing I have in the world;” and are more com- 

rehenſive, expreſſivxe and forcible to take in the whole thing 
intended to be given, than any particular eſtate or intereſt in the 
thing intended to be given, 


1 


If the meſſuages and lands had been purchaſed at different gee Cro. El. 
times, or had been occupied and enjoyed in ſeveral and diſtin 22 
farms, it might have been doubtful, whether the lands (in . 4 
that caſe) would have paſſed; but as it appears by the ſtate of - 
the caſe, that the teſtator purchaſed the whole together, about 
one year and two months before he made his will, and (we muſt 
take it) was in poſſeſſion of the whole at the time of making his 
will, (as nothing appears to the 8 it ſeems very clear, 
that he intended to deviſe the whole, both myuages and lands. 

'We lay no ftreſs —_ the words et cetera; for it would be 
dangerous to ſay, that &c. nieans lands; however, taking the 

other words along with the &c. and all the circumſtances . 
ſtated together, * manifeſt the teſtator's intention, that the 
lands and meadow, as well as the meſſnages, ſhould paſs by the 
deviſe; and we are, all of opinion, that they did paſs thereby, 
as one integer or whole farm; as much as if the teſtator had ſaid, 
* I give and deviſe all that my farm, with the appurtenances, 
« which J purchaſed of A. B.“ which, without doubt, would 
have paſſed the whole, both meſſuages and lands. 


Judgment for the plaintiff, 


marry, and 
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z Black. Re. Throgmorton, on the demiſe of Robinſon; wer/ur 
728. 8s. G. Wharrey. C. B. Ante, Ter. Trin. 10 Gzo. III. 


N this term the caſe was argued the third time, by Serjeant 


[See ante page I G She | 

125. Burland tor the plaintiff, and Serjeant Fonſler for the detend- 
ant. See the full and exact ſtate thereof in the laſt termi. 

I R. being Serjeant Burland— John Robinſon being ſeiſed in ſee of tlie 


feiſedin fee, copyhold lands in queltion, on the firſt day of Augu/t 1720, ſur- 
— 2 rendered the ſame to the uſe of Mary Arnall {hom he then 
Lang 0 l. A. intended to marry), and the heirs of their two bodies lawfully 
whom he in- to be begotten ; and for default of ſuch iſſue, to the ule of the 
tended to riglit heirs of the ſaid ,Fokn Robinſon. The marriage afterwards 
the Pin or took effect, and Aſary was accordingly admitted tenant of the 
their two premiſes in queſtion. | 
ies; and ' | 

ber defivie of fach lde to the aſe of the right heirs of the cal J. R. | Refolved, that M. A. took an 
eſtate for life, with contingent remainder to the heirs of the body of her and her huſband, ' 


The queſtion is, what eſtate the wife took by the ſurrender? 
I am to contend, that the took an eſtate in ſpecial tai] executed. 


It is laid down in Beresford's caſe, 7 Rep. 42. @. that ſuch 
conſtruction of a deed ſhall be made, as to produce three eſſects; 
1. To ſtand with the rule of law; 2. With the intention of the 
donor; g. That all the parts of the deed may ſtand together, 

- If this may be by the rule of law. 


In conſideration of the marriage, the friends of the wife were 

bargaining with the intended huſband, for the benefit of her and 

her children; and it was never meant, that it ſhould ben the 

power of the huſband and wife to bar the iſſue; which it cer- 

tainly would be, if ſhe only took an eſtate for life, with a con- 

- tingent remainder to the heirs of their two bodies, as is con- 

1 Leo. pl. tended on the other fide; and therefore, to carry the intention 
2 of the parties into execution, the wife muſt take an eſtate in 
S. Ti 26, fpecial tail: and in ſuch caſe all the perſons will take the eſtate 
Pollex, 461. Which was intended for them; therefore the court will-go as far 
Yelv. 2.5. as poſſible to eſſectuate the deed of ſurrender ; and will not 
n -£avour a contingent remainder, if it clearly appears that the 


2 8. Js . . . f 
122 intention of the parties was to create a better eſtate for the wife 


and her iſſue. 
Serjeant Forfler for the defendant—Mary Arnall took an eſtate 


for lite, with a contingent remainder to the heirs of the bodies 


of her and her huſband. It could not be the intention of her 
SER huſband, 


— . 
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huſband, that ſhe ſhould have an eſtate tail executed; -for in that Cro. Car. 
caſe, if the had ſurvived him, it would have been in her power 1%, . 
| : a U . 1 Ld, Raym. 
to give away the eſtate from his children by her; and he cited , 6. 
Gofſage verſus Taylor, Style 325. as in point, that the wife took 
only an eſtate for lite, with a contingent remainder to the heirs 
of their two bodies; and after a few days taken to conlider, 
the court were of that opinion, and gave judgment for the 
delendant. | 
QERJEANT Burland moved for leave to plead ſeveral pleas The defend- 
a to a declaration in ca/e, upon promiſes; vi. non Leuch —— 
10 all the counts, and a tender; which was oppoſed by Serjcant 2 
Legh, who inſiſted, that the courſe and practice of pleading a all the counts, 
tender, is, to plead it to part, and non afſumpfit as to all the reſl, — — 
And of that opinion was the court; and refuled to give leave to See f 
plead non uit to the whole declaration, and a 3 as to f 
part. 


an v. Hetoard. 


4 Term Rep. 
X. B. 19 
8. .] * 


Strithorſt verſus Grame Eſq. C. B. 2 Black. 72%, 
| 7. | S. C. 
CASE upon ſeveral promiſes. The defendant pleaded, non The ftatute of 
＋ afſumpſit infra ſex annos. The plaintiff replied, that he was — 
abroad at the time of — the ſeveral promiſes in the un 
declaration, viz, at A. in the kingdom of S. and that he hath ayaintt a 
ever ſince been, and till is, abroad out of this kingdom. The pe 
defendant demurred, and the plaintiff joined in demurrer. CD 
| | Into this 

Serjeant Glynn, for the defendant, objefted that the replica. geala. 
tion was ill but gave no reaſon why it was fo, that I heard. 


Curia. If the plaintiff is a foreigner (as it ſeems he is), and 
doth not come to England in fifty years, he fill hath fix years 
after his coming into Exgland, to bring his attion ; and if he 
never comes to England himſelf, he has always a right of action : 
while he lives abroad, and ſo have his executors or adminiſtra- 5 
tors after his death. An infant may ſue before he comes of age, f 
it he pleaſes; but if he does not, he has fix years after he comes 
of age to bring his action. While any of the difabilities men- 
tioned in the ſtatute of limitations continue, the party may, but 
is not obliged to commence his action: the ſtatute doth not run, 


while any of thoſe diſabilities continue. 


Judgment for the plaintiff. ' F F 
Vol. III. s L Tinkler 


until he comes 


— — — 


„ — — oo es 


E ˙ wü . k ĩ — T——— 
— X 
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Tinkler verſas Poole and another. B. R. 


Trover lies K VER, for twenty-three barrels of herrings. Upon not 

1 ilty pleaded, this cauſe was tried at Weiminſter, before 

venue, for Lord Mansfield. Verdict for the plaintiff. Damages 280. 155. 

making a Coſts 40s. ſubject to the opinion of the court, upon theſe ſhort 

wrongful facts; diz. 

ſeizure of 

f'5 Burr, The defendants, being officers of the /alt duties, tortiouſly 

2657. S. C.] ſeiſed the twenty-three barrels of herrings ; the plaintiff demanded 
the kerrings to be reftored to him which was refuſed, and 
they. were condemned by the commiſſioners of the /alt duties: it 
appeared at the trial, there was no legal foundation tor ſuch 
condemnation. | | 


Mr. Dunning, for the defendants, objected that trover did not 
lie againſt the defendants; for that the ſeiſure of the herrings, 
and putting them into the Cuſtom-houſe warehouſe, could not 
pe ſaid to be a converſion to the uſe of the defendants, the 
King's officers, but treſpaſs, or treſpaſs on the caſe : and he cited 
Bunb. 67, 68, 80. 


But per curiam— The King had no property; ſo the goods 
were 2 ſeiſed by the detendants, which was a converſion 
in the defendants, the officers. And the caſe in Bunb. 67. is 


not law. 


Judgment tor the plaintiff, 


ö ä 
Buſcall and others, Aſſignees of Thickpenny a Bank- 
| rupt, verſus Hogg, C.B 


A new trial ROVER for a great many goods, to the value of 7ool. 
— Upon not guilty pleaded, this cauſe was tried at the laſt 

— aſſizes for the county of Norfolk, before Lord Chief Baron Par- 
he having fer. Whereupon it appeared on the plaintiffs evidence, by 
deen impr9- ſeven witneſſes, that Thickpenny was an inn-keeper; and that he 

lait. not only ſold liquors to his gueſts (hoſpitantibus ) in his inn, but 

alſo fold divers quantities of wine, rum and brandy, by four, five 

and ſix gallons at a time, to ſeveral perſons living two and three 

miles diſtant from his inn, for them to retail out and ſell again, 

and had done thus for ſome years; whereupon it was inſiſted by 

the counſel for the plaintiffs, at the trial, that this fort of trading 

by an inn-keeper, made him liable to a commiſhon of baukrupt : 

Ae" | ut 
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but the Chizf Baron, without hearing any other evidence, was 
of adifferent opinion; and ordered tlie plaintiffs to be nonſuited, 
with leave to move the court for a new trial, without coſts, in 
caſe he was miſtaken in his opinion. 


And now upon the motion of Serjeants Wintaker and Forfter, 
to ſet aſide the nonſuit, the court was clear of opinion, that the 
plaintiff ought not to have been called, but the matter ought 
to have been more fully ſifted and gone into at the trial ; that 
it not appearing to the court here, what proportion Thickpenny's 
trade in his inn bore to his trading abroad and out of doors, 
they could not judge whether he was liable to be a bankrupt 
or not ; and therefore they ſet aſide the nonſuit, and granted a 
new trial without coſts. 


Nola. It was faid by Wilmot Chief Juſtice, that if Thick. 
penny's trade and profits in his inn was much larger than his 
trade and profits abroad out of the inn, he ſhould incline to think 
that he was not liable to be a bankrupt. If it ſhould come out 
in evidence that Thickpenny got 6oo!. per annum in his inn, and 
not 6005s. per annum by ſending out and ſelling liquors abroad; 
he ſeemed clear in opinion, that he could not be a bankrupt. 
However, as there was general evidence that he was a trader out 
of his inn, the plaintiffs ought not to have been nonſuited, 


Simmons ver/us Shannon. C. B. 
PON a motion on behalf of the defendant, to ſet aſide the 


judgment in debt on a bond for irregularity, it was {worn 
by cle efendant's attorney, that he had put in bail for her, 
but that he had never received any declaration, or any notice of 
a declaration being left in the — office; which upon 
ſhe wing cauſe was admitted to be true, but at the ſame time it 
was inſiſted on behalf of the plaintiff, that the judgment was 
regular; for that, by the known Hm of the court where 
ſpecial bail is put in by the defendant's attorney, there is no oc- 
caſion to give him notice of a declaration being entered and 
filed in the office, but he ought to ſearch for it there. There 
being a variety of opinions among the. prothonotaries and ſe- 
1 —. touching this point of v bag court ſet — 
judgment upon payment of coſts to plarntiff 's attorney, and /a: 
they would e 3 * e this — — News 
_ was returnable, the firſt return (November gd) declaration 
let in the office de bene qſe, November 6th, bail was put in on the 
8h, on the 10th exception was made to the bail, on the 19th 
the bail juſtified; on the 14th plaintiff's attorney found plea of 
Wh 7 coverture 


147 


2 Black, Rep. 
725. S. C. 


Practice. 
Notice of a 
declaration 
being filed, 
whether ne- 
ceſſary where 
bail is put in ? 
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coverture in abatement in the office, and ſo ſigned judgment, 
the plea being put in after the four days. Per Chiet Juſtice, it 
is a good defence. Per Gould Juſtice, Let it not be underſtood 
by our ſetting aſide the judgment under the circumſtances of 
this particular caſe, that the court means hereby to enlarge the 


time for pleading dilatory pleas beyond four days. 


— — — — — — — 


HILARY TERM 


11 Geo. III. 1771. 


4 Blick. Rep, FANUARY 29d, 1771, Mr. Baron Smythe and Mr. 
. uſtice Mon, two ot the lords commiſſioners of the great 
— . ſeal, ſat in the court of Chancery this morning: at noon the 
lords commiſſioners reſigned the ſeal to the King, when his 
majeſty was pleaſed to give it to the lord commiſſioner Bathurſt, 
one of the juſtices of his Ne court of the bench, with the 
ſtyle and dignity of Lord High Chancellor of Great Britain, be- 
ing lately created a peer of the realm, by the ſtyle and title of 


Henry Lord Apſley, Baron of Apfley, in the county of Suſex. 


4 Fanuary 25th Sir George Nares, knight, one of the King's 
| ſerjeants at law, was appointed by his majeſty a juſtice of his 
court of the bench, in the room of Lord Agſley. 


January 26th, Sir WWilham de Grey knight, the King's attorney 
general, was called to the ſtate and degree of ſerjeant at law, 
and appointed by the King lord chief juſtice of his majeſty's 
court of the bench; and 


A On Monday, Jauunry 28th, the right honourable lord chief 
juſtice de Grey, and the honourable Mr. Juſtice Nares took their 
reſpective places in court. 


On 
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On Monday, February the 4th, Richard Leigh ſerjeant at law 
kifled hands, on being appointed one of the Aing's ſerjeants; he 
was ſworn in the 1 and took place in the courts on the 6th 
of February. | | 


» 


Melchart and others ver/is Halſey and others, Executors. 
C. X 
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2 Black. Rep. 
741. S. C. 


proceedings 


THE plaintiffs 5 an action upon the caſe, in the In what cafe 


court of King's Bench, againſt the defendants, upon a 
contract made between the plaintifls and the teſtator of the 


defendants, for forage found and provided by the plaintiffs, for a nonſuit in a 
former action 


the Britiſh troops in Germany, in the laſt war, at the inſtance 
and requeſt of the ſaid teſtator, to the amount of 10, oool. 
which was tried before Lord Mansfeeld, at the ſittings after laſt 
Eaſter term, when his lordſhip being of opinion (upon the evi- 
dence then given) that the contratt was made, upon public 
faith and credit of the government, and not upon the credit 
of the teſtator of defendants, ſo the plaintifls were nonſuited 
upon the merits. 


In Trinity term laſt, the plaintiffs moved the court of King's 
Bench for' a new trial, which was refuſed; the whole court 


ſhall tay 
until coſts of 


between the 


ſame 


be paid, 


being of opinion (upon Lord Mansfeeld's report) that the contract 


was made upon the credit of the government, and not of the 
teſtator of defendants. 


In Michaelmas term laſt, the plaintiffs brought another (the 

reſent) action upon the caſe againſt the defendants, and have 
Inches upon the very ſame contract; the plaintiffs have alſo 
filed a bill in Chancery. $0 1 | 


In the preſent term, Serjeant Burland, on behalf of the de- 
fendants, moved, that proceedings might be ſtaid in this action, 
until the plaintiffs {hall have paid to > detendants, the coſts of 
the nonſuit in the former action in B. R. which had been taxed 
by the maſter at 48/. 10s. He made this motion upon two 
r 1, he produced an affidavit of all the fatis above 

ated, and that the plaintiffs were foreigners, reſiding in Ger- 
many, out of the reach of the proceſs of the courts here. adly, 
That it appears from the fact ſtated in the affidavit, that this 

ſecond attion 1s vexatious, the court of B. R. having unani- 

moully given their opinion, upon the motion for a new trial, that 

the plaintiffs have no right of action upon the above _— 
; . L 3 an 


— 


— 


—— 
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ani therefore upon that ground alone (tho! the plaintiffs had not 
been foreigners) he ſubmitted, that this court would ſtay the 
plaintifſs proceedings in this action, until they pay the coſts 
taxed in the former; that although the court will not oblige 
foreigners in the firſt inſtance to give ſecurity for coſts, becauſe 
of the difficulty they may be under to do it here, and on account 
of trade, yet when foreigners are vexatious (as the plaintiffs ap- 


| pear to be in this cafe) the court will oblige them to do juſtice, 


and pay the coſts taxed, or ſtay the proceedings in this action. 


Gravenor v. He cited Gravenor verſus Cape, Eaſter Term, g Geo. g. C. B. 
Cape, Eaſtet Which was trover to try whether A. B. was a bankrupt, wherein 


9 Geo 3. 


the plaintiff was nonſuited upon the merits, and after a whole 
year's acquieſcence, the plaintiff, not having paid the defendant 
the coſts of the nonſuit, brought another attion ajon the caſe on 
hromiſes, to try the very ſame fact, and the court ſtayed the pro- 
ceedings in the latter action, until the coſts of the nonſuit in 
the Former ſhould be paid to the defendant Cape, upon this 
ground, viz. that they thought the ſecond action was vexatious, 


Serjeant Burland alſo cited 1 Lord Raym. 697. Baſs verſus Fir- 


mn, wherein it was moved, that the plaintiff might not pro- 
.ceed before he had paid the coſts of a former nonſuit, which 
(indeed) was denied by the court, becauſe the merits did not 
come in queſtion upon the trial upon which he was nonſuit ; 
but he ſubmitted to the court, that it the plaintiff Ba/s had been 
nonſuited upon the merits; the court of B. R. in that caſe, 
would have ſtayed the proceedings until he paid the colts of the 
former nonſuit. Whereupon this court made a rule for the 
plaintiffs to ſhew cauſe, why proceedings ſhould not be ſtayed 
in the preſent action, until they ſhall pay the coſts taxed upon 
the nonſuit. | | 


Upon ſhewing cauſe, Sexjeant Jeph/on for the plaintiffs ſaid, 


that hi was a motion of the firſt impreſlion, that the caſe in 


Lord Raym. 697, is not a determination in the preſent point ; 
that tas rule is generally grantable only. in ezectment ; and that in 
.the caſe of Gravenor and Cape, the plaintiff had acquieſced a 
whole year, and a dividend of the bankrupt's effects had been made 
before the plaintiff commenced the ſecond action, and that all 


the facts material had been fully gone into, and diſcuſſed upon 
the former trial, ſo that the court thought the ſecond action 


vexatious; that the plaintiffs, in the preſent cafe, commenced 
the action recently after the court of Ring Bench had refuſed 
à new trial; ſo that he ſubmitted to the court, that the caſe of 
Gravenor and Cape, was not like the caſe at bar, he cited 1 


Barnes 99. Lazarus verſus Pritchard, Hil. 11 Geo. 2. in trover, - 


a rule. to. ſhew cauſe, why proceedings ſhould not be * 
5 ter 
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after payment of coſts allowed to defendant ina former action for 
the ſame thing, was diſcharged as unprecedented: for the court 
never make {uch rule in any caſe except cement he alſo cited a 
Stra. 1206. Real & al' verſus Macky, where the plaintiffs were 
Swedes, and brought an action for freight ; Sir 75 range moved 
to ſtay their proceedings till they ſhould give ſecurity for coſts, 
as is done in cement where the leſſor ot the plaintiff is an in- 
tant. Sed per curiam, this has never been carried further than 
actions qui tam; and it may affect trade, in ſhutting up our courts 
from foreigners, who perhaps cannot find ſecurity in a ftran 
country. The caſes in eje&tment are conſidered as more under the 
power of the court than other proceedings, and the court ſtay a 
ſecond, till the coſts are paid of the firſt, which they cannot do ik 
other caſes. So that Serjeant Jepliſon ſubmitted, that it appeared 
from this caſe of the Swedes ; the courts never make 105 rule 
for colts, but in caſe of gjeciment. 78 


Serjeant Davy for the defendants, in-reply—It was ſaid by 
Lord Chief *. Wilmot, in the caſe of Gravenor verſus Cape, 
that, generally, the court will not interfere touching this matter, 
except in the caſe of ejetment, becauſe that ONE Te in 
ejetlment cannot be pleaded in bar to another ejettment for the 
lame lands; but though this 1s generally true, yet in other 
actions where the court can ſee that the ſecond attion for the 
ſame thing, ar to try the ſame point is vexatous, they will in- 
terfere and ſtay the proceedings in the ſecond action until the 
coſts in the firſt be paid, as they did in Gravenor verſus Cape, 
where the rule was made abſolute by the whole court: the Ser- 
jeant ſubmitted that this is a ſtronger caſe, the oo ws. 
foreigners, and out of the reach ot the proceſs of the court, an 
if tlus rule be not made abſolute, it will condemn the deter- 
mination in Gravenor verſus Cape, | f 


Serjeant Burland alſo for the defendants, in reply The plain- 
tiffs being foreigners, it is not in the power of the defendants to 
obtain their coſts in the former action, wherein the merits have 


been determined; unleſs the court will interfere, and make this - 


rule abſolute. The caſes of Baſs verſus Firmin, and Gravenor 
and Cape, are in point; but if they were not, the court will not 
require a precedent to do juſtice, but will diſpenſe with a gene- 
ral rule, in extraordinary caſes, for the ſake of 8 
The ſtake here contended for by the plaintiffs, is no leſs than 
10, ooo. ſo that it is well worth their while to try the opinion 
of every court in the hall; but if they will come here for juſtice, 
they thall do juſtice, and firſt pay the coſts of the former nonſuit. 


14 Serjeang 
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Serjeant Leigh alſo for the defendants, in reply—My brother 
Fephſon, for the plaintiffs, inſiſts this is a caſe of the firſt im- 
preſſion, and that there is no caſe in point; but whether there 
is or not, juſfice requires that this rule be made abſolute, or 
foreigners may be as vexatieus as they pleaſe to the King's ſub- 
jects, withont being liable to any puniſhment whatſoever. 
Courts do not require foreigners in the firſt inſtance to give ſe- 
curity for coſts; not only on account of trade, and the difhculty 
they may be under to get ſecurity here, but alſo becauſe it is un- 
certain whether they will ever be liable to coſts. 


Gould Juſtice, cited 1 Vent. 100. Lord Biron's caſe, The 
Lord Biron was plaintiff in an action; and, upon a nonſuit, five 
pounds coſts were taxed againſt him: and he brought another 
action for the ſame matter, which was ſaid to be merely for 
vexation: and that he refuſed to pay the coſts; neither could 
he be compelled, being a peer, and in parliament time : where- 
fore the court gave day to ſhew cauſe, why this attion ſhould 
not ſtay until he had paid the coſts in the former. It doth not 
appear, whether any thing was afterwards done, upon this rule 
to ſhew cauſe; but the cale ſhews, that the court made the rule 
upon this ground, that the ſecond action was ſaid to be mere! 
for vexation. The court took ſome days to conſider of the — 
at bar, and gave their opinion in ſubſtance as follows, ä 


Lord Chief Juſtice de Grey If the court can be warranted 
by law to make this rule abſolute, they ought to do it; the 
rule in Lord Biron's caſe, 1 Vent. 100. was made upon this 
ground, that the ſecond action was alledged to be vexatious, 
and ſhews that the court would have interpoſed in that caſe, if, 
upon ſhewing cauſe, it had been ſufficiently made appear to the 
court that it was brought for vexatton; by the cale in Lord 
Raym. 697, it ſeems to me, the court would there have inter- 
poſed, if the plaintiff had been nonſuited upon the merrts at 
the trial. The caſe of Gravengr verſus Cape, was well con- 
ſidered by the late Lord Chief Juſtice W:lmot and the court, and 
the rule was made abſolute upon this ground, vz. that they 
were of opinion the ſecond action was vexatious ; therefore if 
this ſecond action be vexatioys, we are ' ſufficiently warranted 
by law and precedent: to interpoſe, and make this rule 
abſolute. der 5 ä 


It appears to the court by affidavit, that the former action 
hath been fairly tried before Lord Mansfield, that the whole 
merits of the caſe were entered into, and diſcuſſed at the trial, 
that his lordſhip was of opinion the contract was made upon 


public faith, and the credit of government, and not upon - 
| | credit 
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eredit of the teſtator of the defendants ; that upon a motion for 
a new trial, the whole court of B. R. were of the ſame opinion, 
and refuſed to grant a new trial; that the coſts of the nonſuit 
have been taxed at 48/. 10s. which (though demanded) have 
not been paid to the 4 

tifls or their attorney, which, by law, ought to be paid; that 
the plaintiffs have delivered a declaration upon the very fame 
contract, that they have not produced any aflidavit to ſhew. the 
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etendants or their attorney, by the plain- 


court, that they have any new caſe to make upon this ſecond. 
action; nor indeed have they produced any afhdavit at all; ſo 


that we muſt take it for granted, that no new caſe can be made 
upon a ſecond trial; but it muſt be determined by the jury 
upon the fame evidence which has already been given at the 


former trial; I am therefore of opinion that the plaintiffs ought 


to be content with the 12 of B. R. and that the preſent 
action is vexatious, an 

therein ought to ſtay until the plaintiffs pay the coſts taxed 
upon the nonſuit: 1 would have it underſtood, that I lay the 
matter of the plaintiffs being foreigners , quite out of the caſe, 
and think the rule ought to be made abſolute, for this reaſon 


only (12. ] becauſe the preſent action is vexattous, ©  * -- 


Gould Juſtice I am intirely of the ſame opinion with my 


upon that ground only, proceedings 


Lord Chief Juſtice, that the court ought to make this rule ab- 


ſolute. The old law points out t/rs to the court as a duty. The 
ſtatute of Marlebridge, 52 Hen. g. cap. 6, Lord Coke in his 
comment thereon, 2 Inft 112. ſays, there 1s no greater injuſtice 
than when under colour of juſtice injury is done. That 


multi litigant in foro non ut aliquid lucrentur, ſed ut vexent alios, Gc. 


Although the court will not oblige a foreigner to give ſecurity 
for coſts, yet when he has had the merits tried . determined 
againſt him, and will not do juſtice by paying the coſts, he be. 
comes vexatious b pats hy a ſecond action to try the ſame 


matter; and for that reaſon alone, I think the rule ought to be 


abſolute :* I lay the circumſtance of the plaintiffs being foreigners 


quite out of the caſe, 


Blackſtone Juſtice l lay plaintiffs being foreigners out of the 


caſe, and am exactly of the ſame opinion with my Lord and my 


brother Gould. I will ſay one thing for my ſelf only; that 1 


think, in all caſes where the merits have been tried, plaintiffs 


ſhould not be permitted to commence a ſecond action to try 


the ſame matter, before coſts paid in the firſt ; but this is not 
now before the court, vexation is now the ſingle point we deter- 
mine upon. | 


Nares Juſtice I am of the ſame opinion. | 


2 14, Raym. 
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— RR Long verfus Linch. C. B. 
What is a HE plaintiff Long did let upon leaſe to one Rice Steven, 
ſufficient af- — in Jreland, for a term of years. The defendant 


Stevi ban, Linch became bound to the 1 by bond, in the penalty of 


5000. with condition, that it Steven paid the rent to plaintiff, 
at the days and times in the leaſe, the bond ſhould be void. 
otherwiſe in force. The plaintiff ſued out a capras ad reſpon- 
dendum againſt the defendant, and in order to hold them to bail, 
previouſly made, and filed an affidavit that the ſum of 2g0ol. 
was due and owing to him for arrears of rent under the ſaid 
leaſe. It was held by three judges, contra Blackſtone Juſtice, that 
the affidavit was ſufficient to hold defendant to bail. 


2 Black. Rep. Henzell, Demandant; Lodge, Tenant ; Lawſon Eſq, 


747. S. C. Vouchee. C. B. 
An extraor- ForsST. ER and Sayer Serjeants moved, on the behalf of the 
| — . tenant and vouchee, to amend a common recovery, .by in- 
—— ſerting the word Merſham (being the name of a pariſh) amon 
recovery, the ee named in the recovery, next after the pariſh 
Brabone and grounded their motion upon an affidavit made by 
the vouchee, that ſome ſmall part of the lands whereof the re- 
covery was intended to be ſuffered, extended into, and laid in 
the pariſh of Merſham in Kent. The affidavit ſays, that one 
Robert Goddard was tenant of one intire farm, under the yearl 
rent of 58“. the principal and moſt part whereof is in the arif 
f Aldington in Ken, t that ſome-part of the ſaid farm, as he 
heved, did extend into the ſaid pariſh of Mer ſham ; and further 
ſays, that the whole of the faid farm was intended to be com- 
prized in, and paſſed by the indenture of bargain and ſale, and 
the recovery, although the ſaid pariſh of Merſham was not men- 
tioned, either in the recovery or ſaid deed, to lead the uſes 
thereof: The court after taking a day's time to conſider, ordered 
the proceedings in the recovery to be amended, by inſerting the 
word Merſham. | 


2 Black. Rep. 


735. 8. C. | Ward verſus Ganſell. C. B. 


A - Xx 
on 2a ſci. fa. 
to revive a IS was a 7 facias returnable from the day of Saint 


juogment ie- 1 Martin in fifteen days in the laſt term, to revive a judg- 


laſt return, ment in debt for 20001, and 24. 105. colts, to which the de- 
may be in- | fen 
titled of the | 

ſame term 

generally. 3 
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fendant having appeared, the plaintiff's attorney delivered a de- 


claration, intitled generally of Mzchaelmas term laſt ; to which 
the defendant demurred, and ſhewed for ſpecial cauſe, that the de- 
claration was intitled generally of that term, aud fo related to 
the firſt day thereof, which was before the /cire facias was re- 
turnable, which was inſiſted to be wrong, (by Serjeant Jepſon 
for the defendant) who objetted that the declaration ought to 
have been intitled, * From the day of Saint Martin, in fifteen 
days in the term of Saint Mickael, in the 11th year of King 
Geo. the gd.” But per curiam we will conſider the whole term 
as one day, in this caſe, and ſo the declaration is intitled right 
enough. | 


J udgment for the plaintiff, 


Snowden v. 


Anonymous, C. B. 1 — 


248. S8. C. 

PLAINTIFF declared in caſe upon two counts, ½. upon A note of 

a promiſſory note; 2d, for money laid out for the detend- hand need 
ant, who pleaded a /et-off in bar to the whole, but afterwards dalle Ley 
withdrew his plea, and agreed to let plaintiff take judgment by proved, on 
default; upon the execution of the writ of inquiry, the clerk the executing 
to the defendant's attorney attended, and offered in the hearing hes, * ag 
of the jury to confeſs the damages, if plaintiff's attorney would juggmnt by 
give the defendant ſome further time to pay the debt and coſts ; default. 
which being refuſed, the writ 0.00 was then executed ; ape» 
the note was -produced but no witnels to prove it; the jury now refer it 
found damages to the amount of the note; and upon ſhewing 19 a Maſter to 


' cauſe why the inquiſition ſhould not be ſet aſide, the court ſee whatis 


were of opinion the jury had done right; for the plea of Ve- — 


amounted to an acknowledgment of a debt, and the clerk to the writ of in- 


defendant's attorney had offered to confeſs damages in the hear- 12 _ 


ing of the jury. And per Gould Juſtice, upon a judgment by Rep. C. P. 
default in an action upon a promiſſory note, or a bill of ex- 252, 529, 

change, the ſum due thereon is admitted, and need not be $41 8 
po” upon the execution of a writ of inquiry. The rule to i, 4/5, and 


w cauſe why the inquiſition ſhould not be ſet aſide was vii. 473.] 


Gerriſh ver/us Rodman, alias Rodborne. 5 x6 is P. 


Glouceſterſhire, GEORGE RODMAN, otherwiſe Nod. Replevin for 
borne, was ſummoned to anſwer to Samuel —— hie 
Gerriſh of a plea, wherefore he took the cattle of the ſaid er ay, 
Samuel, and unjuſtly detained them againſt ſureties and pledges, entered upon 
Sc. and whereupon the ſaid Samuel, by John Powell his attorney, record of 
2 


complains, — 
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1. Cogni- 
zance made 
by the de- 
fendant as 
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complains, that the ſaid George, on the thirty. firſt day of Janu. 
ary, in the ninth year of the reign of his preſent majeſty King 
George whe Third, at the pariſh of Vinterbourn, in a certain place 
there, called White's Hill, in the county of Glouceſter aforeſaid, 
took the cattle of the faid Samuel, (to wit) thirty-five ſheep, 
and unjuſtly detained them againſt ſureties and pledges, until, 
Sc. wheretore the ſaid Samuel ſays that he is injured, and hath 
ſuſtained damage to the value of 100/. and for that he brings 
his ſuit, Oc. | ; 


And the ſaid George, by Thomas Brooke the younger his attor- 
ney, comes and defends the wrong and injury, when, Cc. and 
as bailill of 7 Withers Sherwood 1 well acknowledges the 


bailiff to Jobs taking of the ſaid cattle, in the ſaid place in which, Sc. and 


Withers Sher 
weed, Eſq. 
becauſe he 
ſays, the place 
in which, &c. 
is a waſte or 
common of 
40 acres in 
the pariſh of 
W, and ma- 
nor of W. 
and that with- 
in the manor 
from time 
whereof, &c. 
there has been 
another com- 
mon called 
W. D. of 
which manor 
the ſaid J. 
W. S. at the 
ſaid time 
when, Ec. 
was ſeiſed in 
fee, and pre- 
ſcribes in 

a gue etate for 
| a court leet, 


And that 
there has been 
a cuſtom for 
the court let 
to make bye- 
E:ws for he 
protervartion 
of the com- 
mons within 
the manor; 
and to impoſe 
penalties on 
the farmers 


and tevants of. 
the m nor, for 


breach there- 


month after the Feaſl- day of Saint 


juſtly, Sc. becauſe he ſays, „t the ſaid place, called White's 
| Hill, in which, Oc. 2s, and at the ſaid time when, &c. was a 


certain waſte or common, containing forty acres of paſture, lying and 
being within the ſard pariſh of Winterbourn, and within the manor 
of Winterbourn atorelaid; and that within the ſaid manor there 
now is, and from time whereof the memory of man is nat to the 
contrary, there hath been al/9 another waſte or common, called 
— Down, otherwile Winterbourn Common; of which 


faid manor, with the appurtenances, the ſaid 7okn Withers Sher- 


wood long before, and af the ſaid time when, &c. was /er/ed in 
his demeſine as of fee; and that the ſaid Zohn Withers Sherwood, 
and all thoſe whoſe eſtate he hath, of and in the faid manor with 
the appurtenances, from time whereot the memory of man is 
not to the contrary, have had, and have uſed and been ac- 
cuſtomed to have, and ftil} of right ought to have, a certain 
court leet or view of frankpledge ot the refrants within the ſaid 
manor, to be held twice in every year; (that is to ſay) once 
within @ month after the Feaſt of Haber, and once within a 
Michael the Archangel, in 
every year; and that witkin the ſaid manor there is, and from 
time whereof the memory of man is not to the contrary, hath 
been a certain ancient cuſtom there uſed and approved of, (that 
is to fay) that the jury of the ſaid court leet, from time to time, 
for and during all the time aforeſaid, have been uſed and ac- 
cuſtomed at the fame court leet, by and with the conſent of the 
greater part of the commoners having right of common on the 
waſtes of the faid manor, to make reaſonable bye-laws and ordi- 
nances, for the better preſervation and regulation of the com- 
mons within the ſaid manor, and the graſs and herbage growing 
in the ſame; and to impole ſuch reaſonable penalties on any far- 
mer or tenant of the ſame manor, that ſhould infringe or break ſuch 
bye-law or bye-laws, as they from time to time thought proper F 


— 
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and the ſaid George further ſays, that the ſaid John Withers Sher And that the 
wood, and all thoſe whoſe eſtate he hath, and at the ſaid time _—_— 1 
when, &c. had of and in the ſaid manor, with the appurte- 40 _ Ag 
nances, from time whercof the memory of man 1s not to the time whereof, 
contrary, have demanded, received and taken, and have uſed and Kc. have de- 
been accuſtomed to demand, receive and take, from every tenant —_— 
or farmer of any lands or tenements within the ſame manor, taken from 
offending againſt ſuch bye-law or bye-laws, the ſeveral and re- the perions 
ſpective penalties or forleitures impoſed on or incurred by ſuch 2 
tenant or farmer, by the breach or breaches of ſuch bye-law or bye-law:, the 
bye-laws, and in caſe of refuſal or non-payment thereof, after pevalties in- 
reaſonable requeſt and demand thereof maile, have, during all pony — 9 
the time aforetaid, diſtrained, and have uſed and been accuſ- of; and on 
tomed to diſtrain the beaſts and cattle of ſuch tenant or farmer von payment 
for the reſpettive enalty or penalties, forfeiture or forfeitures by _——— 
him incurred as aforeſard, in any place within the fame manor : ſuch farmer 


and the ſaid George further ſays, that at the court leet or view of ol tenant in 


frankpledge of the ſaid John Withers Sherwood, holden at Mu- ap_ 
terbourn in and for the ſaid manor, within one month after the manor: and 
Feaſt of Saint Michael, in the year of our Lord one thouſand that at the 
ſeven hundred and ſixty- four. os wit) on the fextcenth day of operas yg 
Ofober in that year, before Chriſlopher Griffith Gentleman, then 1764, 
{teward of the ſaid court, the jury impannelled, charged and 

ſworn to ſerve at and for the ſame court lect, in purſuance of the 

laid cuſtom, did, by and with the conſent of the greater part of 

the commoners then having right of common upon the waſte of 

the ſaid manor, in due manner make and ordain a certain he- a bye-laww 
law for the better preſervation of the commons within the ſame wk made, | 
manor; by which ſaid bye-law the ſaid jury did then and there forth, uhh o 
order, that no perſon or perſons ſhould * any ſliceh, horſes, penalty for 
cattle, or any other beaſt tulatſocver, on Winter bourn Down, 3 
etherwiſe Winterbourn Common, or any other common belonging acting — 


to the tything of Winterbourn within the ſuid manor, from Saint tray to that 


for ever thereafter, on pain of forfeiting twenty ſhallings for every Aus, 
ſJheep, beaſt or — ed —— 7 — — x hand — which . 
ſhould be depaſtured thereon contrary to the ſaid bye-law, and all 

former bye-laws of which ſaid bye-law the ſaid Samuel Gerriſh 
afterwards, (to — on the ſame day and year laſt aforeſaid, at 
WWinterbourn aforeſaid, had notice: and the ſaid George further and that the 
faith, that after the making of the ſaid bye-law, and between —— 
Saint Thomas's day and Lady-day, and a little before the ſaid breach of the 
time when, &c. — is to ſay) the ſaid thirty-firſt day of bye-law; 
January 1769, at Winterbourn aloreſaid, the ſaid Samuel Gerri | 

did put the ſaid cattle in the ſaid declaration mentioned, into the 

ſaid common, called Winterbourn Down, otherwiſe Winterbourn 

Common, the ſame then being a common belonging to the ſaid 


tything 


Thomas's day to Lady-day, early 1n every year, from thenceforth 37 as 
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tything of Winterbourn within the ſaid manor to „ er there, 
whereby a whereby the ſaid penalty or forfeiture of twenty ſhillings for each 
3 beaſt fo depaſtured by the ſaid Samuel, on the ſaid place in 
Sees t the Which, Gc. amounting in the whole to the ſum of Mirty tue 
faid J. W. S. pounds, then and there accrued, and became forfeited, due and 

payable to the ſaid Fohn Withers Sherwood, then lord of the ſaid 
and the ſame manor for breach ot the bye- law atorefaid ; and the faid penalty 
not being or forteiture being fo forfeited, due and able as aforeſaid, 
— and remaining unpaid, he the 1 (to wit) 
| on the ſame day and year in the ſaid declaration mentioned, at 
| Winterbourn aforeſaid, was requeſted by the ſaid Zokn Withers 
but being in Seruood to pay the fame; but the faid Samuel then and there 
arrear, the Wholly refuſed to pay the ſame; and becauſe the faid ſum of 3z/. 
defendant as at the ſaid time when, Sc. was in arrear and unpaid, he the ſaid 
L w. of George as bathff to the ſaid Fohn Withers Sherwood, well ac- 
diftrained the know ledges the taking of the faid cattle in the ſaid place, in 
cattle in the which, Oc. _ within the manor, and juſtly, &c. tor and in 
areal the name of a diſtreſs for the ſaid penalty of forfeiture fo due 
* and in arrear as aforeſaid, and this the. ſaid George is ready to 
verify; wherefore he prays judgment, and a return of the ſaid 

cattle, together with his damages, coſts and charges, according 
to the form of the ſtatute in that caſe made and provided, to be 

The ſecond adjudged to him, Sc. And the faid George, for further cogni- 
cognizance. zance in this behalf, by leave of the court here for this purpoſe 
_ firſt had and obtained, according to the form of the ſtatute in 
that caſe made and provided, as bailiſf of the ſaid Fohn Withers 
Sherwood well acknowledges the taking of the faid cattle, in the 
faid place in which, Sc. and juſtly, &c. becauſe he ſays that the 
faid place, called White's Hill, in which, Sc. is, and at the faid 

time when, &c. was a certain large waſte or common, contain! 

forty acres of paſture, lying and being within the faid pariſh o 
Vinterbourn, and within the manor of Wrnterbourn, and that 
within the ſaid manor there now 1s, and from time whereof the 
memory of man is not to the contary, there hath been al ſo another 
waſte or common called WinterbournDown, otherwiſeIlWrnterbourn 
Common, of which ſaid manor, with the appurtenances, the ſaid 
= Withers Sherwood, long before, and at the ſaid time when, 
c. was ſeiſed in his demeſne as of fee; and that the ſaid 7ohn 
Withers Sherwood, and all thoſe whofe eſtate he hath of and in 
the ſaid manor, with the appurtenances, from time whereof the 
memory of man is not to the contrary, have had, and have uſed 
and been accuſtomed to have, and ſtill of right ought to have # 
certain court leet and view of frankpledge of the reſiants within 
the ſaid manor to he held twice in every year (that is to ſay) 
once within a month after the Feaſt of x wh and once within 
a month after the Feaſt of Saint Michael the arch- angel in 
every year; and that within the ſaid manor there is, and from 


time whereof the memory of man is not to the contrary, _ 
| ecn 
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been a certain ancient cuſtom there uſed and approved of, (that 

is to ſay) that the jury of the ſaid court leet from time to time, 

tor — during al the time aforeſaid, have been uſed and ac- 

cuſtomed at the ſame court leet, by and with the conſent of the 

greater part of the commoners having right of common, on the 

waſtes of the ſaid manor, preſent at ſuch court leet, to make rea- Theſe words, 
Jonable bye-laws and ordinances for the better preſervation and re- 7: ., 
gulation of the comfnons within the ſaid manor, and the graſs «, ol — 
and herbage growing in the ſame, and to impoſe ſuch reaſonable a difference 
penalties on any farmer or tenant of the ſame manor, that ſhould bas 
infringe or break ſuch bye-law or bye-laws, as they from time to — 
time have thought proper: and the ſaid George further ſays, that 
the ſaid John Withers Sherwood, and all thoſe whoſe eſtate he 

hath, and at the ſame time when, Sc. had of and in the ſaid 

manor, with the appurtenances, from time whereof the memory 

of man 1s not to the contrary, have demanded, received and 

taken, and have uſed and been accuſtomed to demand and re- 

ceive, and take from every tenant or farmer of any lands or te- 

nements within the ſame manor, offending againſt ſuch He- lam) 

or bye-laws, the ſeveral and reſpettive penalties or forfeitures 

impoſed on or incurred by ſuch tenant or farmer, by the breach 

or breaches of ſuch by-law or bye-laws and in cafe of refuſal 

or non-payment thereof, after a reaſonable requeſt and demand 

thereof made, have during all the time aforeſaid diſtrained, and 

have uſed and been we — to diſtrain the beaſts and cattle 

of ſuch tenant or farmer, tor the reſpective penalty or penalties, 

forfeiture or forfeitures by him incurred as eforctuid, in any 

place within the ſame manor; and the ſaid George further ſays, | 
that at the court leet or view of frankpledge of the ſaid Fohn ' 
Withers Sherwood, holden at W:nterbourn, in and for the ſaid . 
manor, within one month after the Feaſt of Saint Michael in 

the year of out Lord 1764, (to wit) on the 16th day of October 

in that year, before Chriſtopher Griffith gentleman, then ſteward 

of the ſaid court ; the jury i charged and ſworn to 

ſerve at and for the ſame court leet, in purſuance of the faid 

cuſtom, did, by and with the conſent of the greater part of 

the commoners, then having right of common upon the waſtes 

of the ſaid manor, who were preſent at the ſame court leet, in 

due manner make and ordain a certain bye-law,. for the better 
preſervation of the commons within the ſame manor,” by which 

ſaid bye-law an” yrs jury did then and there order, that no perſon 

or perſons ſhould depaſture any ſheep, horſes, cattle, or any other 

beaſt whatſoever, on Winterbourn Down, otherwnſe Winterbourn 

Common, or any other common belonging to the tything of Win- 

ter bourn within the ſa:d manor, from Saint Thomas's Day to Lady- 

day, yearly in every year, from thence forth for ever thereafter, 

on pa'n of, forfating twenty ſhillings for each ſheep, beaſt, or any 

other cattle, of what nature or hind ſoever, which ſhould be de- 


paſtured 
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og thereon, contrary to the Jaid bye-law, and all forme? 


ye-laws, of which ſaid bye-law the ſaid Samuel Gerriſh after. 
wards, (to wit) on the ſame day and year laſt aforcfaid, at Win. 
terbourn aforelaid had notice: and the ſaid George further faith, 
that after the making of the ſaid bye-law, and between Saint 
Thomas's day and Lady-day, and a little before the ſaid time 
when, Sc. (that is to ſay) on the ſaid thirty-firſt day of Fanuary, 
in the ſaid year of our Lord 1769 at Winterbourn atorelaid, the 
ſaid Samuel Gerriſh did put the ſaid cattle in the ſaid declaration 
mentioned, into the ſaid common, called IV/interbourn Down, 
otherwiſe Winterbourn Common, the ſame then being a common 
belonging to the ſaid tything of Wnterbourn, within the ſaid 
manor, to depaſture there; whereby the ſaid penalty or forteiture 
of twenty ſhillings for cach beaſt fo depaſtured by the ſaid 
Samuel, on the ſaid place in which, &c, amounting in the whole 
to the ſum of 3z/. then and there accrued and became forfeited, 
due and payable, to the ſaid 7 Withers Sherwood, then lord of 
the ſaid manor for breach of the bye-law aforeſaid; and the ſaid 
penalty or forfeiture being ſo forfeited, due and payabie as 
aforeſaid, and remaining unpaid, he the ſaid Sammel afterwards, 
(to wit) on the ſame day and year in the ſaid declaration men- 
tioned, at Winterbourn aforeſaid, was requeſted by the ſaid John 
Withers Sherwood to pay the ſame, but the ſaid Samuel then 
and there wholly refuted to pay the ſame; and becaule the ſaid 


Tum of g5/. at the ſaid time when, &c. was in arrear and un- 


paid, he the ſaid George, as bailiſf of the ſaid ohn Withers 
Sherwood, well acknowledges the taking of the ſaid cattle in 
the ſaid place in which, &c. and being within the ſaid manor ; 
and juſtly, Sc. and for and in the name of a diſtreſs, for the 
penalty or forfeiture ſo due and in arrear as laſt aforeſaid ; and 
this the ſaid George is ready to verify: wherefore he prays judg- 
ment, and a return of the ſaid cattle, together with his da- 
mages, coſts and charges, according to the form of the ſtatute 
in that caſe made and provided, to be adjudged to him, &c. 
and the ſaid George, for further cognizance in this behalf, b 

leave of the court here for this purpoſe firſt had and obtained, 
according to the form of the ſtatute in that caſe made and pro- 
vided, as baibf of the ſaid Zohn Withers Sherwood, well acknow- 
ledges the taking of the ſaid cattle in the ſaid place in which, 
Sc. and juſtly, Sc. becauſe he ſays, that the paid place, called 
White's Hill, in which, Sc. and at the ſaid time when, Sc. was 
a certain large waſte or common, containing forty acres of 
paſture, lying and being within the ſaid pariſh of Winterbourn, 
and within the manor of Winterbourn aforeſaid ; and that within 
the ſaid manor there now is, and from time whereof the memory 
of man is not to the contrary, there hath been alſo another 
waſte or common, called Vinterbourn Down, otherwiſe Wrnter- 
bourn Common, of which ſaid manor with the appurtenances, = 
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faid John Withers Sherwood, long before, and at the time when, 
Sc. was ſeiſed in his demeſne as of fee; ae that the ſaid 7ohn 
Withers Sherwood, and all thoſe whoſe eſtate he hath cf and in 


the ſaid manor, with the appurtenances, from time whereof the 


memory of man is not to the contrary, have had, and have 
uſed and been accuſtomed to have, and {till of right ought to 
have, a certain court leet, or view of frankpledge, of the refiants 


within the ſaid manor, to be held twice within every year, (that 


is to ſay) once within a month after the raft of Eufter, and 
once within a month after the Feaſt of Saint Michael, in every 
vear; and that within the ſaid manor there is, and from time 
whereof the memory of man is not to the contrary hath heen, 
a certain ancient cuſtom there uſed and approved of, (that is to 
{ay,) that the jury of the ſaid conrt leet, trom time to time for 
and during all the time aforeſaid, have been uſed and accuttorn- 
ed, at the ſame court leet, to make reaſonable bye-laws and ordi- 
nances for the better preſervation and regulation of the commons 
within the ſaid manor, and the graſs and herbage growing in 
the ſame, and to impoſe ſuch reafonable penalties on any farmer 
or tenant of the ſame manor that ſhould intringe or break ſuch bye- 
law or bye-laws, as they from time to time have thought proper : 
and the ſaid George further ſays, that the ſaid 7okn Withers Sher- 
ewood, and all thoſe whoſe eſtate he hath, and, at the ſaid time 
when, Sc. had of and in the ſail manor, with the appurtc- 
nances, from time whereof the memory of man is not to the 
contrary, have demanded, received and taken, and have uſed 
and been accuſtomed to demand, receive and take, trom every 
tenant or farmer of any lands or tenements within the ſame 
manor, offending againſt ſuch by--law, or bye-laws, the ſeveral 
and reſpective penalties or fortcitures impoſed or incurred by 
ſuch tenant or farmer, by the breach or breaches of ſuch He 
or bye-laws; and in caſe of refuſal, or non-payment thereof, 
after a reaſonable requeſt and demand thereof made, have, during 
all the time atoreſaid, diſtiained, and have uſed and been ac- 


The cuſtom 
to make he- 
/a*vs ſet ont 
in this cog - 
nizance is for 
the jury of the 
leet to make 
bye- lars tor 
the regulation 
of the com- 
mon, and is 
ſilent as ro the 
conſent of the 
commoners, 
either preſ-at 
or not; ty 
differs from 
both the for- 
mer cogni- 
Tances. 


* 


. cuſtomed to diſtrain, the beaſts and cattle of ſuch tenant or fur- 


mer, for the reſpective penalty or penalties, forfeiture or for- 
feitures, by him incurred as atoreſaid, in any place within the 
ſame manor : and the ſaid George further ſays, that at the court 


leet or view of frankpledge of the ſaid John Withers Sherwood, - 


holden at Winterbourn in' and for the ſaid manor, within one 
month after the Fea/t of Sint Michael, in the year of our Lord 
one thouſand ſeven hundred and ſixty-four, wit) on the ſix- 


to 
teenth day of October in that year, before Gel ber Gr: fſith 


Gentleman, then ſteward of the ſaid court; the jury umpannetled, 
charged and ſworn to ſerve at and for the fame court leet, in 
purſuance of the ſaid cuſtom, did in due manner make and or- 
dain 
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dain a certain bye-law for the better preſervation of the commont 
' within the ſame manor, by which ſaid bye-law the ſaid jury did 
then and there order, that no perſon or perſons ſhould de . any 
ſheep, horſes, cattle, or any other beaſt whatſoever, on Winterbourn 
Down, otherwiſe Winterbourn Common, or any other common be- 
longing to the tything of Winterbourn within the ſaid e ven 
Saint Thomas's day to Lady-day yearly in every year, from thence- 
forth for ever thereafter, on pain 4 * twenty ſhillings for 
each ſheep, beaſt or any other cattle, of what nature or lind ſoever, 
which ſhould be depaſtured thereon contrary to the ſaid bye. lau, and 
all former bye-laws; of which ſaid bye-law the ſaid Samuel Gerriſh 
afterwards, (to wit) on the ſame day and year laſt aforcſaid, at 
Finterbourn aforeſaid, had notice: and the ſaid George further 
ſaith, that after the making of the ſeid bye-law, and between Sarnt - 
Thomas's day and Lady-day, and a little before the ſaid time when, 
Sc. (that is to ſay) on ths ſaid thirty-firſt day of Zanuary, in the 
year of our Lord 1769, at Winterbourn aforeſaid, the ſaid Samuel 
Gerriſh did put the ſaid cattle in the ſaid declaration mentioned 
into the fad common, called Winterbourn Down, otherwiſe Win- 
terbourn Common, the ſame then being a common belonging to 
the ſaid tything of Winterbourn, within the ſaid manor, to de- 
paſture there, whereby the ſaid penalty or forfeiture of twenty 
ſhillings, for each beaſt ſo depaſtured by the ſaid Samuel on the 
ſaid place in which, &c. amounting in the whole to the ſum of 
thirty-five pounds, then and there accrued and became forfeited, 
due and payable, to the ſaid Zohkn Withers Sherwood, then lord 
of the ſaid manor, for breach of the He- lam aforeſaid ; and the 
ſaid penalty or forfeiture being ſo forfeited, due and payable as 
aforeſaid, and remaining unpaid, he the ſaid Samuel afterwards, 
(to wit) on the ſame day and year in the ſaid declaration men- 
tioned, at Vinterbourn aforeſaid, was requeſted by the ſaid John 
Withers Sherwood to pay the ſame, but the ſaid Samuel then and 
there wholly refuſed to pay the ſame ; and becauſe the ſaid ſum, 
of thirty-froe r N at the ſaid time when, &c. was in arrear 
and unpaid, he the ſaid George, as bailiff of the ſaid o Hitlers 
Sherwood, well acknowledges the taking of the ſaid cattle in the 
ſaid rue in which, &c. and juſtly, &c. the ſame being within 
the ſaid manor, for and in the name of a diſtreſs, for the ſaid 
enalty or forteiture ſo due and in arrear, as laſt aforeſaid ; and 
this the ſaid George is ready to verify: wherefore he prays judg- 
ment, and a return of the ſaid cattle, together with his damages, 
coſts and charges, according to the' form of the flatute in that 
caſe made and provided, to be adjudged to him, &c. on | 
ares. 


And the ſaid Samuel, as to the ſaid cognizance of the ſaid 
George, by him firſt above made, ſavs, that the ſaid 3 by 
2 6 | : on 
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reaſon of any thing in that cognizance alledged, ought not to 
acknowledge the taking of the ſaid cattle in the faid place, in 
which, Sc. becauſe he fays, that the ſaid cognizance,' and the 
matters therein contained, are not ſufficient in law for the ſaid 
George, to acknowledge the taking of the ſaid cattle, in the 
ſaid place, in which, &c, to which ſaid co 
ner the ſame is above made, he the ſaid Samuel is not under 
any neceſſity, nor obliged by the law of the land, to awer; 
and this he is ready to verify: wherefore, for want of a ſuf- 
| izance in this behalf, the ſaid Samuel prays judg- 
ment, and his damages, by reaſon of the taking of the ſaid 
cattle, to be adjudged to him, &c. And as to the ſaid cogni- 
zance of the ſaid George, by him ſecondly above made, the ſaid 
Samuel ſays, that the laid George, by reaſon of any thing in that 
ht not to acknowledge the taking of the 
ace, in which, &c. becauſe he ſays, that 
the ſaid cognizance, and the matters therein contained, are not 
ſufficient in law, for the ſaid George to acknowledge the takin 
place, in which, &c. to whic 
ſaid cognizance, in manner the ſame is above made, he the ſaid 
Samuel is not under any neceſſity, nor obli 
the land, to anſwer; and this he is ready to veri 
want of a ſufficient cognizance in this behalf, the ſaid Samuet 
s judgment, and his damages by reaſon of the taking of the 
cattle, to be adjudged to him, &c. 
nizance of the ſaid George, by him laſt 
Samuel ſaith, that the faid George, by reaſon of any thing in that 
cognizance aHedged, ought not to acknowledge the taking of. 
the ſaid cattle, in the ſaid place, in which, &c. becauſe he lays, 
that the ſaid cognizance, and the matters therein contained, are 
not ſufficient in law for the ſaid Geo 
taking of the ſaid cattle, in the ſaid 
which ſaid cognizance, in manner the 
the ſaid Samuel is not under any neceſſity, nor obli 
law of the land to anſwer ; and this he is ready to ve 
fore for want of a ſufficient cognizance in this be 
Samuel prays judgment, and his damages, by reaſon of the taking 
of the ſaid cattle to be adjudged to him, &c. 


izance, in the man- 


cognizance alledged, ou 
ſaid cattle, in the ſaid p 


of the ſaid cattle, in the ſaid 
erefore, for 


And as to the ſaid cog. 
ly above made, the ſaid 


e to acknowledge the 
acc, in which, 
ame is above made, he, 


| . Jepliſon. 
And the ſaid George ſays, that the ſaid cognizance by him firſt 


above made, and the matters therein contained, arg ſufficient in 
law for the ſaid George to acknowledge the taking of the ſaid 
cattle, in the ſaid place, in which, 
cognizance, and the matter therein contained, he the ſaid George 
is ready to verify and prove, as the court here ſhall order; Where 


c. to be juſt, which ſaid 


— — —— — 
8 2 * - 
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fore, in as much as the ſaid Samuel doth not deny the faid 
matter, nor in any wiſe make anſwer thereto, but hath wholly 


- refuſed to admit the verification thereof, he the ſaid George prays 


judgment, and a. return of the ſaid cattle, — with his da- 
mages, &c. according to the form of the ſtatute in ſuch cale 
made and provided, to be adjudged to him, Sc. And the ſaid , 
George ſays, that the ſaid cognizance by him ſecondly above 
made, and the matters therein contained, are ſufficient in law 
for the ſaid George, to acknowledge the taking of the ſaid 
cattle, in the ſaid place in which, Sc. to be juſt; which ſaid 
cognizance, and the matter therein contained, he the faid George 
is ready to verify and prove, as the court here ſhall order: where- 
fore, in as much as the ſaid Samuel doth not deny the ſaid 
matter, nor in any wiſe make anſwer thereto, but hath wholly 
refuſed to admit the verification thereof, he, the ſaid George, 
2 judgment, and a return of the ſaid cattle, together with 

is damages, Sc. — to the form of the ſtatute in ſuch caſe 


made and provided, to be adjudged to him, &c. and the ſaid George 


fays, that the ſaid cognizance by him thirdly above made, and the 


matters therein contained, are ſufficient in law for the ſaid George to 


acknowledge the taking the ſaid cattle, in the ſaid place in which, 
Sc. to be juſt; which ſaid cognizance, and the matter therein con- 
tained, he, the ſaid George, 18 ready to verify and prove here, as the 
court ſhall order: wherefore, in as much as the ſaid Samuel 
doth not deny the ſaid matter, nor in any wiſe make anſwer 
thereto, but hath wholly refuſed to admit the verification thereof, 
he, the ſaid George, prays judgment, and a return of the ſaid 
cattle, together with his damages, Sc. according to the forin 
of the ſtatute in ſuch caſe made and provided to be adjudged to 
him, Sc. and becauſe the juſtices — will adviſe themſelves 


of and upon the premiſes, before they give their judgment 


[ See ante pa, 
155] 


Reple vin. 


thereon, day is given to the ſaid parties here, until eight days 


of Saint Hilary, to hear their judgment; for that the ſaid juſtices 
here are not yet adviſed thereof, 


Gerriſh vegan Rodman alias Rodborne. C. B. 


FRREPLET. IN by Gerri/h againſt Rodman ; the plaintiff declared 
of taking and detaining thirty-five ſheep, at the pariſh of 

IWinterbourn, in a certain place there, called II Ate's uh, on the 

qurty ful day of Zanuary, in the ninth; year of the reign of the 
2 * 9 


a Pre ent King 


Cognizance. 


The defendant; as bail; of John Withers Sherwood Eſq. made 
three cognizances, by leave of the court. He ſhewed, by his 
firſt cognizance, that the place in Which, &c. is a certain waſte 
or common, containing forty acres of paſture within the * 

0 ; 
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of Vinterbourn, and within the manor of Winterbourn ; and that 
within the manor there is, and from time whereof, &c. there 
hath been alſo another waſte or common, called Winterbourn 
Down, otherwiſe Minterbourn Common; of which manor the 
fad ohn Withers Sherwood, long before, an- lat the time when, 
Oc. was ſeiſed in his demeſne as of fee; and that the ſaid John 
IW:thers Sherwood, and all thoſe whoſe eſtate he hath in the 
manor, from time whereof, Sc. have had, and ſtill of right 
ought to have, a court leet of refrants within the manor, to 
be held twice in every year; viz.) once within a month 


165 


after Eafter, and once within a month after Michaelmas and A cuſtom far 


that within the manor there is, and from time whereof, Sc. — at 
hath been an ancient cuſtom there uſed; (that is to ſay) that the jury make 


0 
bye. 


of the ſaid court leet, from time to e for and during all the time laws; and for 


aforeſaid, have been uſed and accuſtomed, at the ſame court leet, by 
and with the conſent of the greater part of the commoners havin 

right of common-on the waſtes of the /aid manor, to make reaſonab 

bye-laws ad ordinances for the better preſervation and regulation 
of the commons within the ſaid manor, and the graſs and herbage 
mer or tenaht of the ſame manor that ſhould infringe or break ſuch 
bye-law, as they from time to time thought proper. And the 


defendant further ſheived, that the ſaid John Withers Sherwaod, 


and alt thoſe whoſe eſtate he hath, and at the faid time 


when Sc. had in the manor, from time whereof. Sc. have 
demanded, received and taken, and have uſed and been, ac- 
cuſtomed-to demand, receive and take, from every tenant or 
farmer of any lands or tenements within the [ſame manor, 
offending againſt ſuch bye-daw or bye-laws, the ſeveral and re- 
ſpective penalties or * impoſed on or incurred by ſuch 
tenant or farmer, by the breach or breaches of ſuch He- 

bye-laws; and in caſe of refuſal or non-payment thereof, after 
reaſonable requeſt and demand thereof made, have, during. all 
the time aforeſaid, diſtrained and have uſgd and been ac- 
cuſtomed to diſtrain the beaſts and cattle of ſuch tenant of farmer 
for the reſpettive penalty or penalties, forfeiture or forfeitures by 
him incurred as aforeſaid, in any place within the ſame manor. 
And the defendant further ſhews, that at the court {cet of the 
ſaid John Withers Sherwood, holden at Winterbourn in and for 
the ſaid manor, on the frxtcenth day of October 1764, before 
Chriſtopher Griffith Gentleman, then ſteward of the ſaid court, 
the jury impannelled, charged and ſworn to ſerve at and for 
the ſame court leet, in purſuance of the ſaid cuſtom, did, by and 
with the con ſent of the greater part of the commoners then having 
right of common upon the waſte 2 the ſaid manor, in due manner 
make and ordain a certain vye-/aw for the better preſervation of 


the commons within the fame manor; by which ſaid bye-law the 
NB a faid 


aw or 


breach there- 
of to impoſe 
penalties on 
any farmer 
or tenant of 
the manor, 

g + : . &c. and to 
growing in the ſame; and to impoſe reaſonable penalties on any far- diftrain. 


The bye- law. ſaid jury did then and there order, that no perſon or perſons 
frouls 4s 1 of 
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afture any ſheep, harſes, cattle or any other beaſt what- 
ſoever, 1 — Down, otherwn/e . Com- 
mon, or any other common belonging to the tything of Winter- 
bourn within the aid manor, from Saint Thomas's day tg 
Lady-day, yearly in every year, from thencefarth for ever there- 
after, on pain 0 7 twenty * or every Jheep, beaſt 
or any other calile, of what nature or kind foever, which ſho 
be depaſtured thereon contrary to the ſaid bye. lau, AND ALL FOR> . 
MER BYE-LAWS; of which ſaid bye-law the plaintiff Gerri/h 
afterwards, (to _ the ſame day and year, at Winterbourn, 
had notice. And the defendant further ſhews, that after the 
making the ſaid bye-law, and between Saint Thomas's day 
and Lady-day, and a little before the ſaid time when, Sc. 
(that is to fa) the faid thirty-firſt day of January 1769, 
at Vinterbourn, the plaintiff did put the cattle in the de- 
claration mentioned, into the ſaid common, called Winterbourn 
Down, otherwiſe Winterbourn Common, the ſame then being a 
common belonging to the ſaid tything of Winterbourn within the 
ſaid manor, to depalture there, whereby the ſaid penalty or 
forfeiture of /wenty ſlullings for each beaſt ſo depaſtured by the 
Plaintiff, on the ſaid place in which, Sc. amounting in the 
whole to the ſum of trrty-five pounds, then and there accrued, 
and hecame forfeited, due and payable, to the ſaid John 
Withers Sherwood, then lord . of the ſaid manor, for breach 
of the bye-law aforeſaid; and the ſaid penalty pr forfeiture 
being ſo forfeited, due and payable, and remaining unpaid, 
the ſaid plaintiff afterwards, 2 — the ſame day and year 
in the declaration mentioned, at Winterbourn aforeſaid, was 
equeſted by the ſaid John Withers Sherwood to pay the ſame ; 
— the plaintiff then and there wholly refuſed to pay the 
fame; and becauſe the ſum of ql. at the ſaid time when, Sc. 
was in arrear and unpaid, he the ſaid defendant, as bailiff of the 
ſaid 7ohn Withers Sherwood, well acknowledges the taking of 
the ſaid cattle in the place in which, Sc. being within the 
manor, and july, Sc. for and in the name of a diſtreſs, for 
the penalty or forfeiture ſo due and in arrear as aforeſaid ; 
and this the defendzat is _— to verify: wherefore he prays 
judgment, and a return of the ſaid cattle, together with his 
amages, coſts and charges, according to the form of the 
atute in that caſe made and provided, to be adjudged to 


tum, Oc. | 


The ſecond cognizance made by the defendant is nearly verba- 
tim the ſame with the firſt, and is variant in a few words only, (that 
is to ſay) when the defendant in his ſecond cognizynce ſhews the 
cuſtom of the ſet. to make bye-laws, he pleads thus :—That 
within the manor, there 1s, 2 from time whereof, Cc. — | 
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been an ancient cuſtom there uſed, (that is to ſay) that the jury 
of the ſaid court leet, from time to time for and during all the 
time aforeſaid, have been uſed and accuſtomed, at the ſame 
court, by and with the conſent of the greater part of the com- 
moners having right of common on the waſtes of the ſaid manor, 
preſent at ſuch court leet, to make reaſonable bye-laws, &c.— 
And when the defendant goes on in his ſeeond cognizance to 
ſhew the making the bye-/aw, he alledges, that the ſame was 
made by and with the conſent of the greater of the com- 
moners, then having right of common upon the waſtes of the 
ſaid manor, who were preſent at the ſame court leet, Sc. whereas, 


in the firſt cognizance nothing is ſaid about the commoners being 
preſent at the court leet. 


The third cognizance made by the defendant, only varies 34 Cogni- 
fron the firſt and ſecond in thts, viz. that in ſhewing the cuſ- 
tom ol the /zet to make bye-laws, and the fact of making the 
preſent _ in queſtion, this cognizance is ſilent as to the 
conſent of the major part of the commoners to the making bye- 
laws, and alſo is ſilent as to their being preſent at the leer when 
ſuch bye-laws are made, and is general, viz. that the jury of 
the leet make the bye-laws, not making mention of the com- 
moners conſent or preſence, 


To each of theſe cognizances the plaintiff hath demyrred Demurrer, 
generally, and the defendant hath joined in demurrer. | 


In this term the cauſe was argued by Serjeant on for the 
plaintiff, and Serjeant Glynn for the — nt. Joes! ] 


' Serjeant Feph/on made the following objections to the cog- 
N1ZANCES j— | | 2 


1ſt. The cuſtom alledged, is, for the jury of the leet to make Obje dens to 
eee and to impoſe penalties for the breach thereof on any — — ig 
armer or tenant of the manor ; but the bye-lawy made in the pre- Feng 
ſent caſe is not confined to the farmers or tenants of the manor, 
but is general, diz. That no 2 or perſons ſhall de- 
2 Jon Sc.“ therefore the He- lau is not warranted by the 
cu 


om. 


2d Objection. It is not ſhewn that the plaintiff at the time 
when, c. was a farmer or tenant of the manor, or of any lands 
within the manor; which ought to 'be ſhewn, to bring him 
within the cuſſom, and ſubjett him to the penalty for breach 
of the bye-law; this is very material; becauſe, for any thing 
that appears to the court to the contrary, the plaintiff might - 
M 4 a treſ- 
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a ireſpaſſer upon the common, or might have, or claim ta have, 
a right of comman in the place in which, &c. as belonging to 
lands lying out of the manor. 


31 Objeftion. The cuſtom ſtated is to make reaſonable bye. 
{aws and ordinances, and to impoſe reaſonable penalties on ſuch 
farmers and tenants of the manor who ſhould infringe or break 
ſuch bye-laws: but here is no averment that the He- law in queſ- 
tion is renſonalle, or that the penalty for the breach thereof is 
reaſonable, ſo that the plaintiff could not take an iſſue to try the 
reuſonablenaſ thereof; twenty ſhillings is the value of a ſheep, 
and therefore ſeems to be an unreaſonable penalty for depaſturing 
every ſneep contrary to the He. lau, and therefore it is moſt ne- 

cellary to alledge that the bye-law is reaſonable; beſides, tlie 
penalty is for acting contrary to t&s and all former bye-laws ; 
without ſtating what thoſe former bye-taws are. | 


4th Objeftion. It is not ſtated that the plaintiff was a re/rant 
within the manor, which ought to have been ſlated ; for the 
jury is compoſed of the re/tants; and if the plaintiff was not 
rJrant, he was not bound to attend the het, nor could he be 
called thither by any proceſs of the court; therefore the bye. 
law was made in his abſence, and it cannot be preſumed that 
he had any opportunity of knowing this bye-law, or of objecting 
to the making thereof. | b 4 | 


th Objection. The cuſtom alledged is, to diſtrain the beaſts 
and cattle of ſuch tenant or farmer, for the penalties incurred 

| for the breach of the Helau in any place within the manor ; 
j this is unreaſonable; the cuſtom ought to be, to take a rea/on- 
able diſtreſs, or at leaſt to have been confined to diſtrain the 
offender's cattle on the common, and not all his beaſts and cattle in 
any place within the manor; for, by this cuſtom, it ſeems that all 
the cattle of a tenant or farmer offending againſt the bye-law, may 

be diſtrained in any place within the manor. | 


th Objeftion. It is not ſtated that there has been any pre. 

fentment made of this offence, and it is very hard, and improper, 
that the lord ſhould diſtrain without a previous preſentment of 
the cffence: in all the caſes in the books, as to this matter, the 
queſtion was, whether fuch preſentment be traverſable, but not 
whether auy preſentment be neceſſar 7. 


7th Objection. That the /eet jury have no power, even by cuſtom, 
to make ſuch bye-laws, touching civil rights; for the beet is a court 
of criminal juriſdiction, and this is the caſe of a civil riglit the leet 
Juryareonly of refrants, they may not have any right of common, or 
any intereſt. in the common; and ſuch bye-/aws can only be made 
by the commoners, and, ought to be made at the court baron, 
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which is the proper court for the ci buſineſs of the manor. + 
In the caſe of Hells verſus Cotterel, g Lu. 48, in replevin, 
it was held a bad cuſtom, for the ſteward of the manor, with the 
conlent of the homage, to make bye-laws, and impoſe penalties 
for good . within the manor, to be forfeited to the 
lord of the manor, and to diſtrain for ſuch penalties; for ſuch 


bye-laws ought to be made by the homage only. 


8th Objection. If the conſent of the commoners be ne- 
ccllary for making bye-/aws, it ought to be ſtated that thoſe com- 
moners were re/tants, becauſe otherwiſe they are not bound to 
attend the lee: and no law can bind them, if abſent, and not 
bound to attend, Neſiancy only obliges attendance at the court 
leet; but all the tenants of the manor muſt attend the court 
baron, whether they be reftants or not; and the right of common 
is in reſpect of lands, and not of refancy, 


gth Objection. It is not ſtated in the third cognizance, 


that the preſence or conſent of the commoners to the making 
the bye-law was neceflary, ' | | 


Serjeant Glynn for the defendant, in anſwer to the ſeveral 
objections taken by Serjeant n to the coguizances, ſpoke to 
the following effect, vz. | 


It is objected by my brother Zepk/on, that the He- lau is not 
| warranted by the cuſtom; for the cuſlom is to make bye-laws obli- 
gatory on the farmers and tenants of the manor only, and that 
the bye-(aw, in the preſent caſe, is general, and not confined to 
the farmers and tenants of the manor, but extends* to all perſons 
whatſoever. In anſwer to this, I ſumbit it; there is no mate- 
rial variance between the cu/tom ſtated, and the byz-law made in 
purſuance of the cuſtom; the law is only to bind the owners and 
tenants of laxds in the manor ; it doth not affect to bind „ran. 
gers; the bye-law is general, but who will be bound by it? 
only thoſe that are ſubje& to it; namely, the owners and occu- 
piers of land within the manor ; for if a ſtranger was to put his 
cattle on the common within the time prohibited, he would not 
be the objett of the bye-law. 


It does not lie in the plaintiff's mouth to ſay he is a treſpaſſer, 
but the court will take it, that he put in his ſheep under a right 
and claim of common; and though there may be a caſe where a 
man may have a right of common, in reſpett of lands, in a place 
out of the manor, yet the court will not preſume or intend 
ſach a tight, without it be ſpecially pleaded and ſet forth; = 
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may be in the 


be preſumed to be there, and to be bound by the laws made there. — 
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the court will intend this to be the common law right of 
Common. , 


As to the objeftion, that there is no averment that the bye. 


lau and penalty for breach thereof are reaſonable ; I anſwer that 


ſuch an averment is not neceſſary; for if (in fact) it be unreaſonable, 
then it is void: but by making the /aw, it does, in effect, ſay 
that it is reaſonable ; becauſe if it be unreaſonable it is no law; 
it is of the eſſence of a bye-law that it be reaſonable; it need not 
be expreſſed to be ſo, and it is fully open to the plaintiff to 
put the reaſonableneſs thereof, and of the penalty, in iſſue. 


As to the objettion, that it is not ſtated, that the plaintiff 
was reſtiant Vin the manor, it is not material; and my anſwer to 
the laſt objection, will be a direct anſwer to this. | 


And as to the offence being contrary to former bye-lau's as 
well as this, it is ſufficient that it is contrary to fis, but there 
is no obſcurity, what the former bye-laws are; they muſt neceſ- 
ſarily be fuck as prohibit the depaſturing of cattle on the com- 
mon, within the time prohibited by the preſent bye-law.,—The 
words all former bye-laws,” are ſurpluſage, — may be left 
out; the preſent bye-law is good, independent of the former bye- 
laws; as to the magnitude of the penalty, and diſtraining all the 
cattle, the /aw will reduce it to a reaſonable diltreſs, the prin- 


ciple of law will ſupply the cure. 


As to the objection concerning a pre/entment of the offence 
being nece{lary, previous to the diſtraining for the penalty? I 
anſwer, that a pre/extment, in this caſe, is mere matter of in- 
formation and inſtruction, is unneceſſary, and does not give the 
right to diſtrain; but where the bye-law provides that there ſhall 


be a previous preſentment, then it is matter of title, and neceſſary; 


but the bye-law is good without ſuch proviſion., - 


As to the objection againſt the power of the court leet to 
make ſuch a bye-law, I admit, that, of common right, they have 
no ſuch juriſdiction to interfere, or make bye-laws concerning the 
regulation or right of common; but yet, by cuſtom, ſuch a power 

hg the court leet perhaps may be coeval with 
the manor, the reſrants perhaps were the commoners when the 
leet was firſt granted; and where is the abſurdity, to ſuppoſe, 
that at the original inſtitution of the court lcet, a power might 
be given to the lord and jury at the /eet, to regulate the right of 
common within the manor? The commoners in general muſt 


be at the leet; as reſiants, they muſt be there, therefore muſt 


As 
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As to the caſe of Wells verſus Cotterel, in g Lv. 48. if that caſe was 


of a court leet, it would in a great degree be deciſive in favour of 
the defendant, but being of a court baron, the fleward is not the 
Judge, but merely an officer of that court; the homage are thejudges 
there, and therefore taking the power from the homage, and 
placing it in the fleward, is ſubverſive of the juriſdiction of the 
homage : but in the preſent caſe, the cuſlom will warrant the 
making the bye-law in the leet. This ig not à new caſe ; for in 
1 Roll. Ar. 365. pl. 10. there had been a court (called 
curia legalis held by the lord of the manor immemoraally, in a 
large moor, parcel of the manor, (wherein many men had com- 
mon) for the better ordering of the common there; at which 
court all the commoners ought to appear by the cu/iom; and 
there had uſed to be a homage ſworn = the /feward, which Ao. 
mage had uſed to preſent all oppreſſions and offences in the com- 
mon, and to make bye-laws and ordinances for the better ordering 
of the common; which ordinances the commoners ought to obey, 
under a reaſonable penalty, to be aſſeſſed upon them, to be 
forfeited to the lord, &c. And the homage being ſworn, made 
a bye-law, that no commoner ſhould put his ſheep within one 
part of the moor, under the penalty of gs. 4d. to be forfeited 
to the lord, and this 2 was publiſhed and proclaimed in 
court; this is a ye-law, and ſhall bind all the commoners, 
becauſe the bye-law ariſes out of the cuſtom, which commenced 
by conſent of the parties. This caſe in Rolls Abr. is very a 
plicable to the caſe at bar, it is there called curia legalis: t 
court leet is curia legalis, and is only a tranſlation of the name of 
the court. | 


In the caſe of the Earl of Exeter verſus Smith, 2 Keb. 967. 
this very queſtion now before the court was determined ; that 
the court leet might by cu/fom make bye-laws for uſing and re- 
gulating their common, and judgment was given accordingly : 
the ſame caſe is more fully and clearly reported in Carter's Reb. 
177. where judgment is given accordingly by two judges 
againſt one, 


Lord Chief Juſtice de G The principal objection which The principal 
ticks with us, J that the "yy —— — perſon or perſons objeRion to 
ſhall depaſture wy ſheep, Sc. on pain of forfeiting 205.” for * 
every ſheep which ſhould be depaſtured. &c. contrary to the of che court. 
ſaid bye-law and all former bye-laws; how can the court judge 
whether the offence ſet forth be contrary to all former bye. 

{aws, when thoſe bye-laws are not ſet forth? For thoſe 
| jaws may (perhaps) modify and qualify the offence, or 
| excuſe from the penalty, for any thing we know to the 

contrary, | | ; 

| Gould 
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Gould Juſtice—The bye-laws may be good, but not being ſet 
forth and difcloſed, the court can give no judgment about 
them. | 


Blackflone Juſtice—The bye-law itſelf is uncertain, for the 
penalty is given for an offence againſt all former bye-laws, and 
therefore they muſt be ſet forth for the court to judge of them. 


Lord Chief Juſtice—Suppole the plaintiff had offended againſt 
his bye-faw, yet no penalty is incurred unleſs he had offended 


"gainſt all former bye-laws. 


The cauſe was ordered by the court to ſtand over for further 
argument, with liberty for the defendant to conſider, whether 
he would not move for leave to amend his cognizances ; but I 
never heard that this caſe ever came again before the court ; and 


I believe it did not. x 
|  Aqjournatur. 
745. S. C. | . £7 . 
The court of EORGE WOOD having married A. B. and cohabited- 
Common with her for ſome ſhort time, and ſhe being detained, and in 


On . the private cuſtody of C. D. Wood made an affidavit of this matter; 
dition to vhereupon my brother Whitaker moved for a writ of habeas corpus 
grant writs of to be directed to C. D. commanding him to have the body of . 
3 B. before the King's juſtices at Weſhminſter, by whatſoever name 
whatſoever. ſhe was called, together with the day and cauſe of her being 
taken and detained, (on ſuch a day) that the juſtices, ſeeing the 
cauſe, might do that which of right, and according to the law 
and cuſtom of Eng/and, ought to be-done; and further to do and 
receive what the ſame juſtices here fhall then conſider in that 
behalf. He cited Buſhel's caſe ; and faid, that if, upon the return 
of the writ of kabeas corpus, it fhould appear to the court that 
A. B. was in cuſtody of C. D. for any criminal matter, they 
would not take cognizance thereof; but if it ſhould appear, that 
ſhe was in cuſtody under colour of civil proceſs, or for other ſup- 
poſed cl caſe, contrary to law, they would diſcharge her out 
of cuſtody; or if ſhe was in legal cuſtody in a civil caſe, they 
would remand her. The court having taken a few days to con- 
—— granted the writ, and ſeverally ſpoke to the following 
5 


Lord Chief Juſtice De Grey—I wondered, when this matter 
was moved, how there could be the leaſt ſcruple againſt iſſuing 
a habeas corpus by THIS COURT, for protecting the —_—— _ 

„„ ubj 


— — 
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ſubject againſt another: I had no doubt at all myſelf; however, 
I have looked into the books, to ſce what is therein ſaid touch- 
ing this matter. | oo 


The firſt inſtance of this kind is upon the ſtatute of magna 2 Hale, H. 
charta, 2 Inſt. 55. a. where Lord Coke in his comment days, P. C. 144, 
If a man be taken or committed to priſon againſt the law of 
the land, what remedy hath the party grieved ?” It i$Tthere 
anſwered, that he may have an action, or he may — the 
party to be indicted at the King's ſuit; or he may have anfabeas 5 
corpus out of the King's Bench or Chancery, — there be no 
privilege ; orin the court of Common Pleas or Exchequer, tor any 
officer or privileged perſon there; and if it appears upon the re- 
turn of the writ, that his impriſonment be juſt and lawful, he 
ſhall be remanded ; but if it ſhall appear to the court that he 
was impriſoned againſt the law of the land, they ought by the 
_ — this ſtatute to deliver him: if it be doubtful, he may 

bailed. | 


So in 4 Infl. 290. if a man be impriſoned by a judge of the 
foreſt for killing or chaſing deer, and afterwards offers ſufficient 
pledges, it may be demanded, what remedy 1s there for the 
party? The anſwer is, he may have a habeas corpus out of the 
King's Bench ; or if he have privilege, out of the Common Pleas, 
or of the Exchequer, or out of the Chancery without any privi- 
lege, either in the term or vacation, and may be bailed to ap- 
pear at the next Eyre. | 


In Dier 175. Scroggs verſus Colſehall, the office of exigenter of 
London and other counties, became vacant by the death of 
Hennings, in the year 1558 ; and afterwards Sir N. Brooke, the 
Chief Juſtice of the Common Bench died; and in the time of the 
vacancy of the office, Queen Mary granted the office of ex1genter 
to one Colſemil, by letters patent; and alterwards, by letters 
patent of the ſame date, granted the office of c/rgf juſtice to An- 
thony Brown, who was admitted juſtice, and ſworn the firft day 
of Michaelmas term in the year aboveſaid; who refuſed Col/ehrll, 
and admitted his nephew Scroggs to it. And now in this term, 
Mich. 1 & 2 Elizt) maxima lis mota fuit inter ipſos pro officio 
predifto, et domina Regina nunc mandamt Nicholao Bacon matt 
cuſtodi mag ni ſigilli, 92 jus etatulum dicti Col ſehill, 
et inde relationem faciendum eidem Reging. Qui quidem 5 * poſt 
finem hujus termini, convocatts omnibus juſhcaarns Bana Reging ;. 
videlicet, Catlyn, Whyddon, Raſtall et Corbet, ac Saunders Capi. 
tale Barone, ac Gerrard Attornato Generali, ac etiam J. Caril At- 
tornato Ducatiis ſexcluſis omnibus juſticiarns deCommuniBanco )ac- 
cepit reſolutionem planam poſt longam deceptationem et hafitationem' 
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omnium prædictorum, quod titulus Colſehill nullus fuit, et quod ad 
dominam Reginam donatio gſſicii prædicti, nullo modo et nullo tem- 
pore pertinet, aut pertincat, ſed tantummodd ad diſpofitronem capi- 
talis juſticiarn pro tempore exiſtentts, ut incidens inſeperabilæ ad 
perſonam dicti capitalis ſpeftans : et hoc, ratione Pi toms et 
aſus. Ex quo ſequitur quod Regina ipſamet non pote 2 capitalis 


juſticiarius in banco prædicto. And notwithſtanding the ſaid re- 


ſolution of the juſtices aforeſaid, the Queen, upon importunate 
ſuit directed her commiſſion to the Earl of Bedford, and nine 
others, of whom were Juſtice Corbet, Juſtice Weſton, Sir Roger 


Cholmeley Sir V. Cordel Maſter of the Rolls, and Nichard Good. 
nike ; giving to them full authority to hear and determine the 


. Intereſt and title of the ſaid office, between the parties aforeſaid, 


and to place Colſehill in the office, if, &c. and that if Scroggs 


. refuſed to make anſwer before them, that they might commit 


him to priſon, Sc. And afterwards, in Michae/mas term fol- 
lowing, Colſehill exhibited a bill of complaint to the ſaid com- 
miſſioners againſt Scroggs, comprehending all his title as above, 
and that he was diſſeiſed and deforced of it by Scroggs; and 
Scroggs came and demurred upon the bill and juriſdiftion of the 
court by the ſaid commiſſion, and would not make other anfwer; , 
and for this contempt he was committed by them to the priſon 
of the Fleet, and there remained for two weeks; and then the 
court of Common Bench was moved by three ſerjeants to grant a 
habeas corpus cum — to be directed to the warden of the Fleet, 
And upon good deliberation of the court, vz. Ja. Dier, A. 
Browne and R. Meſion, the motion was held reaſonable, and was 
granted, becauſe he was a perſon in the court, and a neceſſary 
member thereof. | 


In 2 Hale Hift. Pl. Coron. (before the habeas corpus aft) 
it is laid down that this writ of habeas corpus is a writ of 
a high nature; for if perſons. be wrongfully committed, they 
are to be diſcharged upon this writ returned; or, if bailable, 
3 to be bailed, if not bailable, they are to be com- 
mitted. . : 


This writ [ſays that book] iſſues out of the great courts of 
Weſimin/ter, but hath different uſes and effefts. It may iſſue | 
out of the caurt of Common Pleas or Exchequer, but that is or 
_ to be always where a perſon —_— or to charge him 
with an action. But by the /tat. 16 Car. 1. cap. to. they have 


an original juriſdiction to bail, diſcharge or commit upon an 


corpus, one committed by the Council Table, as well as 
the King's Bench, although there be no privilege for the perſon 


1 do 
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I do not find that this matter hath come much in queſtion 
until a few years before the habeas corpus act. Buſhel's cafe, Sir 
Thomas Jones 19. 22 Car. 2. anno 1670. The caſe was, that 
Buſhel, amongſt others, jurors in London, upon the trial of a 
traverſe, upon an indictment againſt divers perſons for conventi- 
cling againſt the form of the ſtatute lately made, were fined and 
impriſoned at the ſeſſions of the Old Bailey, becauſe-they gave 
their verdict contra plenam euidentiam et direthonem curtæ in ma- 
terra legis, and fo acquitted the priſoners. In this caſe it was 
debated at the bar and the bench, whether the Common Benck 
could award a kabeas corpus in this caſe. Wild, Archer and Tyrel, 
Juſtices—This court may well award it : and for this purpoſe 
they cited 1 Anderſon 297, 298. 2 oft 645.* Moor 839, 1132. 
1 Brownl. 3.—Lauglan Chief Juſtice, to the contrary : and 
he ſaid, that ſome habeas corpuſes are granted of courſe, others 


not without motion; that this court had not power of granting | 


the writ in general, but only in cafes of prevulege, or excels o 
juriſdiction by an inferior court; in which caſe every one had 
privilege to be diſcharged by the courts of Weſ{minſter. This 
court does not grant it becauſe they have conuſance of the 
cauſe, but becauſe that there is a probable ſuggeſtion that this 
court may deliver the party. If, upon'the return, the cauſe be 
expreſsly juſt, the party ought to be remanded; if expreſsly un- 
jul, diſcharged z it doubtful, bailed. The writ is, ad ' fubjicien- 
dum et recipiendum quod curia conſiderauerit, et ut curia noftra via 
cauſa illa, or quod de jure & conſuetudine regni noſtr — 
dum, &c. Now this court, in cauſes criminal, cannot iſſue this 
writ, He urged that the want of precedents in this court is a 
ſtrong argument that ſuch writs are not grantable here. The 
writ alfo requires that the body una cum die captionis habeat, 
whereby the court may be certified how long the party hath 
been in cuſtody ; becauſe, if for a long time, and no proceeding 
againſt him, the court ought to bail the oeifoner, although he 
was committed for felony or treaſon; which is improper for this 
court, which hath not conuſance of crimes ; for this court is 
for common pleas between ſubject and ſubjett; but in the caſe 
of a crime, the plea is between the Xing and his priſoner. He 
cited 2 Int. 53. in margine, & 55. Weſtm. 1. cap. 13. And 
to the authority cited on the other ſide from Ander/on, he ſaid, 
that all the four cauſes there mentioned are of perſons under the 
protection of this court; and concluded, that the court 


not to grant the writ in this caſe, But, upon the opinion of 
the three other judges, the writ was granted. And at a future 
day, the ſheriffs of London, to whom the writ was directed, re- 
turned it with the cauſe /up7e. And upon argument of the 


ſufficiency or inſufficiency of the return, the priſoner was 
diſcharged. | x 
*. n 
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In Vaughan 154, 155. there are ſeveral caſes upon habeas cor. 
fus, where the court ot Common Pleas hath diſcharged perſons 
impriſoned by other courts upon the zn/ufficency of the returs 
only, and not for prividege; whether the priſoner is privileged 
as an officer of this court, or is a ſtranger, it is all one, in my 
opinion, and if the return be bad he ſhall never be Wand a 


The next caſe is in Eaſter term, 2g Car. 2. C. B. Carter 221. 
J. S. parſon, libels for tithes againſt J. D. he is certified contu- 
max; the biſhop, according to 27 en. 8. cap. 20. certifies to 
two juſtices to impriſon him, without bai} or mainpriſe: they 
do 3 Baldwin Serjeant moved for an habeas corpus in the 
Common Bench and it was granted by three judges, but the 
chief juſtice was againſt it. Wild, one of the judges, fays—* In 
Queen Elizabeth's time there was no diſtinftion, but an Ba- 
& beas corpus was to be allowed in the Common Bench or King's 
© Bench; and I cannot ſee, [ſays he] how we can deny this 
* habeas corpus ſalvo juramento. Theſe writs have gone beyond 
«* ſea. Dottor Prujean was to cure a madman; (Sir Robert Carr's 
brother) this court ſent a habeas corpus for him beyond ſea.” 
And ſee 2 Vent. 22. Thomas Rudyard's caſe in C. B. 1 Mod. 235. 
and 2 Mod. 198. Jones's caſe in C. B. touching the granting Ha- 
beas corpus by this court in various caſes, a little before the habeas 
corpus act. Practice, of late years, has carried this matter of 
ſuing for kabeas corpus into the King's Bench but now the writ 
being indor/ed to I ue by the ſtatute, may be granted in any caſe of 


impriſonment, by any court in the Hall, 


By the ſtatute of 16 Car. 1. cap. 10. it ſeems to me that the 
legiſlature then thought that rs court had the very ſame juriſ- 
dition with reſpect to granting writs of kabeas corpus, that the 
court of King's Bench had; for the words of the ſtatute are, 
that the judges of the court of King's Bench, or Common Pleas 
*« ſhall, for the ordinary fees uſually paid for the ſame; grant an 
* habeas corpus: ſo they took it to be the courſe and practice of 
the Common Pleas as well as the King's Bench, to grant writs of 
habeas corpus, in order to be certified whether a ſubjett impri- 


ſoned was impriſoned contrary to magna charta, or not. 


This is a matter between ſubje& and fubjeft; and I cannot ſee 
[as was ſaid by Wild Juſtice] how we can deny this habeas 
corpus, ous Juramento; as at preſent adviſed, I think we are 

y law to grant it, and that it ought to ifſue ac- 
cordingly. WW - 


Gould | 
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Gould Juſtice—I am of the ſame opinion with my Lord Chief 
Juſtice, I have heard Lord Apſley ſay, when he fat in this court, 
that he had ſome doubt touching this matter; but for my own 
part, I have no doubt at all, and think that {/zs court has a gene- 
ral juriſdiction to grant writs of habeas corpus in all «caſes; bat 
when the priſoner is brought here, it then becomes another queſ- 
tion, what we ſhall do. 


Blackſtone Juſtice—I am of the ſame opinion with my Lord 
and my brother Gould. | | 


Nares juſtice I am of the ſame opinion. I have well con- 
ſidered this matter, and have no doubt, but that we are bound to 
grant the writ, 8 


The writ was granted accordingly per totam curiam. 
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Onſlow Eſq. verſus Horne, Clerk. C. B. 2 Black. Rep, 


750. 8. C. 


ACTION upon the caſe, wherein ſix counts are laid in, ,_ 
: the declaration; the firſt four counts are upon ſeveral Two counts, 
libels, ſuppoſed to be written and ubliſhed by the defendant, intire da- 
of and concerning the plaintiff; the fifth and fixth counts are 6 
for certain, falſe, ſcandalous, and defamatory words, ſuppaſed to — bo- 
be maliciouſly ſpoken by the defendant at Epſom, in Surry, of cauſe the 
and concerning the plaintiff, The defendant pleaded Not you . 
guilty; whereupon iſſue was joined, and tried before Lord are notaQion- 
an gfield, at the laſt afſizes for the county of Surry,” when a able, 
verdict was found for the plaintiff on the laſt counts for the words, 2 
tionable when ſpoken of a Member of Parliament. ] 
Vol. III, N and 
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and jool. intire damages, and a verdict for the defendant as tg 


The fifth 
count, for 
ſuppoſed 
ſcandalous 
and defama- 
tory words 
ſroken of a 
member of 
parliament 
for Surry, by 
defendant, a 
free holder, at 
a meeting of 
the free hold- 
ers of that 
county at 
Epiom. 


the reſidue. And now it is moved that the judgment may be 
arreſted, becauſe the words in the two laſt counts, or in the 
latter of thole counts are not actionable; it is therefore only 
neceſſary to write down here correctly the fifth and fexth counts 
- which the plaintiff obtained the verdit, which are as 
ollows. f 


And whereas he the ſaid George Onflow, at the time of ſpeak. 
ing and publiſhing the ſeveral falſe, ſcandalous and defamatory 
words herein-after mentioned, and before, was, and yet is knight 
of the ſhire to ſerve in parliament for the ſaid county of Surry, 
and always conducted and behaved himſelf in his ſaid character 
and ſtation with fidelity, integrity and honour, (to wit) at Ep/om 
aloreſaid; and whereas before the ſpeaking and publiſhing the 
leveral falſe, ſcandalous and defamatory words herein- after men- 
tioned, (to wit) on the 26th day of Zune, in the year of our Lord 
1769, at Ep/om aforeſaid, a great number of freeholders of the 
ſaid county of Surry, having a right to vote in the election of 
knights of the ſhire to ſerve in parliament for the ſaid county, 
allembled and met together to conſider of meaſures to be taken 
in ſupport of the right of election; and it was then and there 
at the ſaid meeting or aſſembly propoſed to inſtruct the ſaid 
George Onſlow, and Sir Francis Vincent Bart. the other knight 
of the ſhire for the ſaid county, to take meaſures, as repre- 


ſentatives of the ſaid county in parliament, in that behalf; at 


The words 
laid ins the 
fifth count. 


which ſaid meeting or aſſembly, the ſaid John Horne, under pre- 
tence of being a freeholderof the ſaid county of Surry, attended, 
(to wit) at Fp/om aforeſaid; yet the ſaid oh Horne well know— 
ing the premiſes, but contriving and wrongtully and maliciouſly 
deviſing and intending to injure, deſame and ſcandalize the ſaid 
George Onſlow, as one of the knights of the ſhire to ſerve in par- 
liament for the ſaid county, and to ruin him in the opinion 
and eſteem of the freeholders of the ſaid coutity ſo atlembled as 
aforeſaid, and the other freeholders of the ſaid county, on the 
ſaid 26th day of June in the year aforeſaid, at Ep/om atorelaid, 
at the aforeſaid meeting or aſſembly, and in the hearing of divers 
of the ſaid freeholders of the ſaid county ſo aſſembled, my and 
maliciouſly ſaid, ſpoke, and, with a loud voice, publiſhed of and 
concerning the ſaid George, as knight of the ſhire to ſerve in 
parliament for the ſaid county, and reſpecting the ſaid N 
which had been ſo made as rot theſe falſe, ſcandalous 
and defamatory words following, (that is to ſay) J (meaning him 
ſelf the ſaid Ax why expeted to have met George Onſlow 
(meaning the ſaid George Onflow), but find he (meaning again the 


* ſaid George Onſlow) is not here; for which I (meaning himſelf, 


the ſaid ohn Horne) am rather ſorry, as 1 (meaning a 
11 A 
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faid John Horne) came here with an intention to have told him 
(meaning the ſaid George On/low) my opinion of ham (meaning the 
laid George Onflow); and if he (meaning the ſaid George On/low) 
would have waived lus privndege, 1 (meaning himſelf the ſaid o 
Horne) would have watved my gown. I (meaning again himſelf 
the ſaid ohn Horne) know hum (meaning the ſaid George On- 
flow) very well; I have carried letters from Mr. Onſlow W 
the ſaid George Onflow) to Mr. Wilkes, full of proſeffons of friend- 
ſmp and ſervice, which were never kept; nor indeed is it to be 
wondered at, fince it is notorious, he (meaning the ſaid George On- 
flow) never kept his (meaning the ſaid George Onflow's) word, 
unleſs where hits (meaning the ſaid George Onflow's) own tereſt 
was concerned. As to the inſtructing our members (meaning the 
laid George Onflow, and the ſaid Sir Francis Vincent) to obtain re- 
dreſs, I (meaning himſelf the ſaid ohn Horne) am totally againſt 
that plan; for as to inſtrucling Mr. Onſlow (meaning again the 
laid George Onflow), we might as well inftrud the winds; and ſhould 
he (meaning the ſaid George Onflow) even promiſe his (meaning 
the {aid George Onflorw's) afeflance, J (meaning himſelf the ſaid 
Fohn Horne) ſhould not expect him (meaning the ſaid George On- 
flow) to give it us. e 


And the ſaid 7 Lorne, of his further malice againſt the The fGxth 
ſaid George, and — and wrongfully and maliciouſly de- unt. 
viling, and intending as laſt aforeſaid, afterwards, (to wit) on the 
lame day and year laſt above-mentioned, at hom aforeſaid, at 
* the aforeſaid allembly or meeting; and in the hearing of divers 
_ of the ſaid laſt mentioned freeholders, ſo met and aſſembled, 

falſly and maliciouſly. ſaid, ſpoke, and, with a loud voice, pub- 

liſhed, of and concerning the ſaid George Onflow, and b 

the ſaid propoſal which had been ſo made as aforeſaid, theſe 

other falſe, ſcandalous and defamatory words following, that is 

to ſay, As to mftrudling our members (meaning the ſaid George, The words 

and the ſaid Sir Francis Vincent) to obtain redreſs, 1 (meaning e 

himſelf the ſaid , Horne) am totally againſt that plan ; : 
for as to inflrufling Mr. Onflow (meaning the ſaid George Onſlow), As to in- 1 

we might as well inſtruct the winds; and ſhould he (meaning the — — 

laid George On/low) even promiſe his afſiflance, I (meaning him- obtain re- 1 

ſelf the ſaid ohn Horne) ſhould not expect him (meaning the laid drefs, I am ; 

George Orflow) to give it us. By reaſon of the — 23am and Gy | 
- publiſhing which ſaid falſe, ſcandalous and defamatory words, 2 

he the ſaid George Onſlow is very much injured in his character ſtructing Mr. 

and ſtation of knight of the ſbire, to ſerve in parliament for the 9. w* might 

laid county of Surry, and brought into great ſcandal, infamy and rota 


diſgrace, and very much prejudiced in the eſteem and opinion of wind; aod 
ou e 


, even promiſe 
his aſſiſtance, I ſhould not expect him to give it us. Not actionable. 
Ng . the 
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the ſrecholders of. the ſaid county of Surry, to the ſaid George 
Onſlow, his damage of ten thouſand pounds, and thereof he brings 


luit, Sc. 


On the 10th ＋ of November, in Michaelmas term laſt, Ser- 
E 


jeants Glynn and Zeph/on, on behalt of the defendant, moved in 


arreſt of judgment, that neither of the ſets of words are action- 


able, aud more eſpecially tlie latter are not: the verdict is taken 

enerally, and the damages are given upon both the counts 
Jointly ; fo that if the court ſhall be of opinion, that either of 
theſe ſets of words are not in themſelves attionable, they will 


arreſt the judgment. 


It appears by the declaration, that the words were ſpoken by 
a frecholder, at a meeting or aſſembly of freeholders of the 
county of Surry, for a lawful purpoſe, to confider of meaſures 
to be taken in ſupport of the right of election; and that it 


was then propoſed to inftrutt the plaintiff, and the other mem. 


ber of that county, to take-meaſures in that behalf; whereupon, 
a debate ariſing, the defendant Mr. Horne gave his opinion againſt 
inſtructing the plaintiff Mr. On/low, and ſpoke the words in the 
declaration, concluding, ** that he was totally 50 that plan ; 
* for as to inſtructin -B Onſlow, we might as uell inſtruct ie 
* winds; and loull, he even pronuſfe us /us aſſiſtance, I ſhould not 

expect im to give it us. If words of opinion like theſe, 
ſpoken at a public mecting of a county, or at a meeting df any 
corporate budy, to conſider and inquire into the conduct of 


their ſervants, are to be adjudged attionable, and for which 
large damages ate to be given, there will be an end of all free. 


dom of debate in every public aſſembly in the kingdom met 
together for law ful purpoles; whereupon the court made a rule 
to ſhew cauſe, why judgment ſhould not be arreſted. 


vember the 26th, in the ſame Ai chael mas term, Serjeant 


| 0 
1 ale, ſhewed caute for the plaintiff, why tlie judgment ſhould 


not be arreſted. 


| Serjeant Whitaker—lt is an univerſal principle laid down in 
the books, that any words . whatever ſpoken malicioufly againſt 
the integrity of a perſon in an office of truſt, are, in themſelves, 


actionable; a member of parliament is an office of the greateſt 
truſt, and his integrity is of the utmoſt conſequence to the ſub- 


Q. I admit the freeholders of the county have a right to in- 


. ſtrut their members to take meaſures in ſupport of the right of 

election, but they have no right to ſpeak malicouſly againſt the 

Integrity of their members; and to ſay they might as well inflrudt 
ek @ 


'; that he never kept his 


2 word, 
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word, 3 where his own intereſt was concerned; or any ſcanda- 
lous and defamatory words of like import to 4% laid in the 
declaration, which the jury have found to be ſpoken maltctouſly 
by the defendant upon this occaſion. 


Applicable to g, is the caſe of Richard Afton Eſq. againſt 
Foſeph Blagrave, Mich. 11 Geo. B. R. 2 Lord Raym. 1369. In 
an action for words, the plaintiff declared that he was a juſtice 
of the peace for the county of Berks, and that the defendant, 
intending to ſcandalize him, and bring him into diſrepute, hav- 
ing a diſcourſe with divers of the King's ſubjects, at Wantage in 
Berks, concerning the ſaid Richard, and concerning his execu- 
tion of his office of a juſtice of the peace, in the preſence and 
hearing of many of the King's ſubjetts, ſpoke and publiſhed of 
the ſaid Richard and of his execution of his ſaid office, theſe 
falſe, ſcandalous and defamatory words; z. Mr. Afton 
(meaning the plaintiff) ** is a raſcal, a wilain, and a har.” On 
not guilty pleaded, a verditt was found tor the _ damages 
2/. 10s, And after ſeveral motions, that theſe words were not 
actionable, becauſe they were general words of uncertain ſignifi- 
cation, it was reſolved by the whole court—Pratt, Powys, For- 
teſcue and Raymond—that the words were actionable, they bein 
laid to have been ſpoken of the plaintiff in the execution of hts 
office, and ſo found: ſo that it is the ſame as if the defendant 

lad ſaid, that the plaintiff is @ villam in the execution of his 

office, a raſcal in the execution of his office, and a har in the exe- 
cution of has office ; which carry with them a great ſcandal, and, 
in common underſtanding, import a great imputation againſt the 
plaintiff's zntegrity and behaviour in that office. And judgment 
was given for the plaintiff, This caſe of Aon verſus Blagrave, 
is alſo reported in 1 Stra. 617. and 8 Mod. 270. $0, in the caſe 
at bar, x $4 words are laid to be ſpoken with an intention to de- 
fame and ſcandalize the plaintiff, as one of the knights of the 
ſhire for Surry, (an office of great truſt, as I before ſaid) and 
22 a great imputation againſt his integrity and behaviour in 

at office. go | BE; 


In the caſe of Sir Thomas Clarges verſus Noue, Mich. 3g Car. 2. 
g Lev. go. the plaintiff declared, that he was a proteſtant de- 
puty lieutenant of the county of Middleſex, and one of the privy 
council of Jreland, and, at the time of ſpeaking the followin 
words, ſtood to be a member of parliament for Chr: Church 
in Wiltſhire, the defendant falſly and maliciouſly, and to make 
him loſe his ſaid offices; and alſo his election, ſaid to one A, 
and divers others of the eleftors; ke'ts a Geer by which he 
came within the laws made againſt papiſts, and loſt his 
offices, and been put to great expence to prove his innocence. 

- N 


And, 
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167. Cro. 
Eliz. 193. 
Cro. Jac, 56, 
202. 3 Lev. 


51, 68. 
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And, upon not guilty pleaded, and a verdict for 1000. damages, 
it was moved in arreſt of judgment, that the words are not ac- 
tionable: but after divers motions pro and con. judgment was 

wen for the plaintiff by the whole court; and Windham and 
Charlton Juſtices, held, that to call a common perſon a papn/t is 
actionable, in reſpect of the penalties of the law againſt papiſts; 
and eſpecially at that me, after the popiſh plot; for it is danger. 
ous to be called papiſt, as to their perſons, in reſpett of aſſaults 
by the rabble; and words are adtionable in reſpect of ſcandal, 
damage and danger, which they bring to perſons. But North 
and Levinz held, that it is not actionable to call a common per- 
ſon a papi/t, but to call officers papiſis it is; in reſpett of their 
— py the danger op of ol offices, of — paprſts 
in many caſes are not capable. And in caſes of ofhcers of digs 
nity, and who are intereſted in the adminiſtration of government, 
words are actionable which are not attionable in the caſe of com- 
mon perſons. So in the caſe at bar, if the words had been ſpoken 
of a common perſon, perhaps they would not have been attion- 
able; but being ſpoken of the ror" ive as a member of parlia- 
ment, and an officer of dignity, (with great deference to the 
court) I ſubmit it, they are actionable. 


In the caſe of offices of profit, words that impute either defe& 
of underſtanding, of ability or integrity, are attionable; but in 
offices of credit, words that impute want only of ability, are not 
actionable. As, of a.juſtice of peace—** He a Juſtice of peace? 
« he is an aſs, and a beetle-headed juſtice!” are not actionable: 
the reaſon is, becauſe a man cannot help his want of ability, as 
he may his want of koneſly or integrity as in the caſe at bar, where 
the office of member of parliament 1s an office of credit; and the 
party (plaintiff) is charged with inclinations and principles-which 
ſhew his want of integrity, and conſequently unſit for ſo high © 
an office of truſt and credit. Surely the words in the declarations, 
in both counts, are actionable. : | 


Serjeant Leigh, of the ſame -ſide with the plaintiff, ſpoke 
much to the ſame effect as brother IWWhztaker ; and further ſaid, 
that ſurely there is a great difference between freedom of debate, 
and freedom of abgſe and malicious ſlander ; of the laſt of which, 
the jury have certainly found the detendant guilty : that the de- 
fendant Mr. Horze, might have juſtified-in pleading the words 
he ſpoke in public to the plaintiff, if they were true; but he 
durit not; well knowing, that the words laid in the declaration 
were falſe, and could not be juſtified; fo he hath pleaded that 
he never ſpoke the words: and now he comes to this court, and 
by his council (in effeR) ſays, that although I ſpoke the 
words Ralicoufly of the honourable gentleman, (the plaintiff 

| | | N a 40 yet 


EasTER TR n 11 Ggo. III. 1771. 


yet he has ſuſtained no preſent, nor is likely to ſuſtain. any 
„ future damage, nor has he ſuffered, or 1s likely to ſuffer any 
« damage or injury, in his high character oft member for 
% Surry;” the jury have by their verditt found the contrary and 
4oo!l. damages. | 


Serjeant Glynn for Mr. Horne the defendant—Words of diſ- 
paragement or want of ability to ſerve you, are not actionable 
when ſpoken of a man in an office of credit; to make words ac- 
tionable, there muſt be an apparent loſs and damage ; they muſt 
be ſuch words as may draw the cenſure and animadverſiou of the 
Jaw upon the perſon of whom they are ſpoken; if the perſon be 
in office, the words muſt be ſuch as may ſubje&t him to the loſs 
of his office; if the perſon be of any trade or profeſſion, the 
words muſt be ſuch, as tend to his apparent loſs and damage in 
ſuch his trade or profeſſion, or they will not be actionable; there 
is not the leaſt word or allegation in either count, that Mr. 
On/low loſt his ſeat in parliament by reaſon of the ſpeaking of 
the words; or that Mr. Horne ſolicited votes at Ep/om againſt 
him, whereby he might be likely to loſe any future ele&ion 2 
the words are laid to be ſpoken at a meeting of the frecholders 
of Surry to conſider of meaſures to be taken in ſupport of the 
right of election, and to inſtrutt their members to take meaſures 
as repreſentatives of Surry, in that behalf, which was a lawtul 
meeting of the freeholders, aſſembled together at £p/om, upon a 
law ful and moſt laudable occaſion. | 


Serjeant Jephſon for the defendant—An action of ſlander is to 
recover damages, for words ſpoken of a perſon who 1s thereby 
injured in his reputation, and for words ſpoken of a perſon which 
allect his life, office, profeſſion or _—_ or which tend to his 
loſs, or occaſion any particular or ſpecial damage to him: the 
preſent action is brought for a ſuppoſed general damage, which 
the plaintiff has ſuſtained by the defendant's ſpeaking tlieſe 
words; for there is not the leaſt pretence to ſay, that the plaintiff 
has had any ſpecial damage thereby, nor is any ſpecial damage 
laid in the declaration, Theſe words are ſuppoſed to be ſpoken 
of the defendant in regard to his office, as being a member of par- 
liament; but whether a ſeat in parliament is an ice or not, mus 
be ſubmitted to the court: with great deference, I think it is not; 
it is not grantable by the crown, or any other perſon; it is not for 
life, or during : a member is a legiſlator, or * of the 
legillature; but I think, he cannot properly be ſtiled an icer 
for the execution of juſtice, or any other officer whatloever, 
The caſe in 2 Talk. 694. How. v. Prinn is rather tor me than 
againſt me. 
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Tf a man ſays of a juſtice of peace and judge of the court of 
Marches of Wales, He is a blood ſucker, and ſeeks after blood, if a 
man will give him a couple 45 capons, or half a ſcore of weathers, 
he will take them; yet no attion lies, for the words can have no ill 
ſenſe. Mic. 37 & 8 Eliz. B. R. between Sir ri. Hilliard 
and Conſtable, 42 1 Roll. Abr. 56. fl. 29. Moor 418. 
#1. 574. S. C. adjudged, Cro. Eliz. gob. S. C. adjudged. Cro, 
Ziiz. 433- judgment in S. C. by the major part of all the judges 
for the defendant, 


So alſo, if a man ſays of a juſtice of peace, Thou art a blood. 


fucker, and art not worthy to live in a common wealth, the chili 


not born will curſe thee ; no aktion lies for theſe words, Mich. 38 
S 39 Zliz. Pinchbank v. Warwick. | 


The caſe of Palmer v. Sir James Edward's, Sir Geo, Cooke's 
Reports 160. was an aftion for words ſpoken of a juſtice of 


62. Cro. Jac, peace, VIZ. 1. You robbed the poor, and are worſe than a high- 
65. 8 Mod. wayman. 2 Sett. You villain, you robbed the poor, and are worſe 


270. 


than a laghwayman. 9d Sett. You villain, you robbed the poor, 
4th Sett, You are worſe than a highwayman. A general verditt 
was given for the plaintiff, and 5. damages. And upon motion 
in arreſt of judgment, the court held the words, You villain, 
you robbed the poor, not actionable; and they ſaid the words, You - 
are worſe than a highwayman, are very uncertain, for a papiſt will 
ſay ſo of any proteſtant; and the judgment was arreſted. See the 
caſe at length, for it ſeems well reported by that very able chief 
prothonotary of the C. B. „ | 


If a ſeat in parliament is an office, it is an office of credit, 
and not of profit, ſo he can ſuffer no damage by loſing ſuch 
office: but ſuppoſing it was an office of profit, ſhall Mr. Onflow 
be liable to loſe it, becauſe Mr. Horne is of opinion, that if he 
ſhould promiſe, he would not keep his word? Certainly not; 
This is the firſt action of the kind, for I cannot find one caſe 
in the books for words ſpoken of a perſon, merely as a member 


of parliament; as if ſuch action would lie, ſurely we ſhould 


find many ſuch caſes, for there are no perſons in the common- 
Wealth, upon whoſe conduct mankind ſo freely ſpeak their opi- 


nions, as of members of parliamenti*and as this is the firſt,'I 


hope it will be the laſt caſe- of the kind, and that freeholders 
ſhall have free liberty of ſpeaking their thoughts and opinions, 
with reſpett to the conduct of their repreſentatives in parliament, 


upon which every thing that is dear and valuable to the ſubjett 


depends, and that this court will arreſt the judgment, if either 
of the counts be not actionable. > %% YP. 91 "op 4 


This 
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This caſe was ordered to ſtand over until Hilary term laſt, on 
the firſt day whereof Lord Chief Juſtice Vilmot ſat, but reſigned 
his patent hat day; and Lord Chief Juſtice De Grey being that 
day appointed to ſucceed him, the caſe was ſpoken to again b 
the ſame ſerjeants, who repeated their arguments to the like effect 
as above, when the caſe was ordered to ſtand over till this term, 


for the opinion of the court, 


Lord Clef Juſtice De Grey—lt is moved that judgment in this Judgment of 


caſe ought to be arreſted upon two grounds. 1ſt, That no cauſe the courts 


of action for words appears upon this record, in either of the 
counts. 2dly, That the words in the laſt count are clearly not 
actionable, and that intire damages being given upon both the 


counts JF the court cannot pronounce judgment for the 


plaintiff, upon this record. 

As we are all of opinion, that the words in the laſt count are 
not actionable, it is not neceſſary for us now to determine, whether 
the words in the other count are, or are not attionable, ſo that 
the judgment muſt be arreſted; for we cannot ſeparate or divide 
the intire damages of 4000. (which the jury have given upon both 


the counts jointly) and ſay how much thereof they intended to 


give upon each count, 


A declaration may conſiſt of as many counts as a caſe requires, 
and the jury may alleſs intire or d/t;n& damages on all the counts; 
in this caſe they have found intire damages on both counts; if 
the damages had been diſtin, we might have given judgment 
. either of the counts (ſuppoſing that count to be actionable) 

er 69. b. 5 Rep. 108. 1 Roll. Abr. F. pl. 2, g. And words 
inſufficient may be rejected, where they are laid to be ſpoken at 
one time with other words that are actionable, and judgment may 
be given on the words which are actionable; for the inſufficient 
words, coupled with the actionable words, are only aggravation 
but if at one time the defendant call the olainti tractor, and at 
another time he call him arrant knave and cozener, and the plain- 
tiff brings his action upon the caſe, and alledgeth the ſaid ſeveral 


words to be ſpoken at ſeveral times, as ſeveral cauſes of action; 


there, if not upon guilty pleaded, the jurors aſſeſs damages 
intirely, judgment ſhall be arreſted for the whole ; for he grounded 


his action upon two ſeveral ſcandals, where one of. them is 
not aftionable. 10 Rep. 191. 4. This is, undoubtedly, good law, 


Theſe are the words in the laſt count, oz. 8 « As to in 
our members to obtain redreſs, I am totally again 
Rn any 


winds ; 


e * 


t as well inſtruct the 
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* winds; and ſhould he even drome has aſſiſtance, I ſhould not 
his 


« expect him to give it us.” is is a civil ſuit for a reparation 
or {atisfattion in damages for a ſuppoſed private injury; but if 
every imputation like this, ſpoken upon ſo public and popular an 
occalion, was to be deemed actionable, public buſineſs would be 
unpratticable. 


As far as I can collect for determinations in actions for words, 


there ſeems to be two general rules whereby courts of 22 


have governed themſelves, in order to determine words ſpoken 
of another. to be actionable. | 


The firſt rule is, That the words muſt contain an expreſs im- 
utation of ſome crime liable to puniſhment, ſome capital of- 
3 or other infamous crime or miſdemeanor; and the charge 
upon the perſon ſpoken of, muſt be preciſe. In the caſe of 
Turner v. Orden. 2 Salk. 696. the words are, Thau art one of 
* thoſe that flole my lord Shaitibury's degr,” held not attionable; 
for though impriſonment be the puniſhment in thoſe caſes, yet 
per Holt Chief Juſtice, it is not a ſcandalous puniſhment; a man 
may be fined and impriſoned in treſpaſs, for (lays he) there 
mult not only be imprilonment, but an infamous puniſhment. . I 
think Holt there carries it too far, as to preciſion ; for it is laid 
down in Finch's Law 185, if a man maliciouſly utters any falſe 
llander, to the indangering one in law, as to fay, He hath 
reported that money ts fallen ; for ke ſhall be Sears, for ſuch 
report.“ Here is the caſe of a crime and the puniſhment not 
intamous; and yet Finch ſcems to lay an action lies for theſa 
words, | 


The ſecond general rule is, That words are actionable when 


| ſpoken of one in an office of profit, which may probably occa- 


hon the loſs of his office, or when ſpoken of perſons touching 
their reſpettive profeſſions, trades and buſineſs, and do or ma 


probably tend to their damage, 2 


It was objected at the bar, on the fide of the defendant, that 
words ſpoken of an officer or magiſtrate are nat actionable, unleſs 
they carry an imputation of a criminal breach of duty: I will not 
give this my ſanction; becauſe I think, for imputation of g,. 
rance to one in a profeſſion, or an office of profit, an action will 
certainly lie, though per Holt, 2 Salk. 694. for imputation of 
ignorauce to a juſtice of peace, being only an office of credit, an 
action will not lie: Holt carried it no farther, than gnorance as 
to a juſtice of peace. . 


There 
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There are a great variety of caſes in the books very contra- 
dictory, touching words ſpoken of juſtices of peace, and other 
perſons in offices of credit, and therefore I ſhall not give any 
opinion concerning words ſpoken of ſuch perſons, nor concern- 


ing calling a man a papiſt. 


Theſe are the two general rules, which I have mentioned, 
and which have generally governed caſes for ſcandalous words, 
There muſt be ſome certain or probable temporal loſs, or da- 
mage, to make the words actionable; as, to ſay, a woman is 
2 whore in London, where ſhe is ſubject to be whipt for whore- 
dom; or to impute to a woman want of chaſtity, who holds an 
eſtate dum ſola & caſſa fuerit, 1 Lev. 134, But to impute to 
any man, the mere defect or want of moral virtue, moral du- 
ties or obligations, which render a man obnoxious to mankind, 
is not actionable. 


Tv apply what has been ſaid to the laſt count in the decla- 
ration, which we hold not to be attionable, there doth not ap- 
pear to the court the leaſt preſent damage, or probability of da- 
mage likely to happen to the plaintiff, by ſpeaking the words 
in the laſt count, © as to infirulting our members to obtain redreſs, 
am totally againſt that plans“ the detendant doth not point 
out any mode of inſtruction for redreſs, or what kind of re- 
dreſs he wiſhes or deſires; whether he defires an application 
to the King, the parliament, or to a court of juſtice for 
_ redreſs, doth not appear: whether it was intended to be 

endeavoured to be obtained by vote, petition, motion, or bill in 
parliament, doth not appear; ſo we think theſe words injure 
no body; the next words, other part of the laſt count are, 
For as to inflruting Mr. Onſlow, we might as well inſtrud the 
* winds;” the defendant was of opinion, that the plaintiff was 
wavering as the winds, whereby he meant, that inſtructions to 
him would be ineffeftual, or that he would have no good will 
to ſerve the cauſe of that public meeting of the freeholders of 
Surry; this is mere opinion, not imputing any thing to Mr, 
Onſlow, whereby he ſuſtains any preſent damage, nor can we lee 


any probability of his ſuffering any future damage thereby; the 


remaining part of the words in the laſt count are, © And ſhould 


** he (meaning Mr. Onſlow) even promiſe his aſſiſtance, 1 ſhould 


* not expect him to give it us Mr. Horne's declaring his opi- 


nion of Mr. Onſ{ow's promiſes, cannot be any poſſible damage 
to Mr. Onſlow; to be 9 the words cannot be underſtood to 
be ſpoken in honour of Mr. On/low; but I will ſuppoſe them to 
be ſpoken moſt maliciouſly, yet we are all of opinion, they are 
not attionable, let the malice of the defendant have been ever 
lo great on that occaſion. In the caſe of a malicious proſecution, 


let 
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let the malice, on that occaſion, be ever ſo great, yet if there was 
a reaſonable and probable cauſe for the — no action lies. 
The arreſting the judgment, in this caſe, doth not contradif the 
jury; they thought this a popular, ungentleman like reflection upon 
the plaintiff; but every popular reſleclion upon a gentleman, is 
not ſuch a ſcandal, for which the law will give him an action. 
The words do not relate to Mr. Onflow's paſt conduct in par- 
liament; they do not charge him with breach of his duty, his 
oath, or any crime or miſdemeanor, whereby he has ſuffered any 
temporal Joſs, in fortune, office, or in any way whatſoever, 
There is no occaſion to ſay any thing concerning any future DÞ 
ſumptive contingent damages, which Mr. Onſlow my poſſibly 
ſuſtain, at ſome future time (no body knows when) by reaſon 
of Mr. Horne's reflection upon him: I know of no caſe where 
ever an action for words was grounded upon eventual damages, 
which may poſſibly happen to a man in a future ſituation, not- 
withſtanding what the Chief Juſtice throws out in 2 Vent. 266. 
where he is made to ſay, That where a man had been in an 
office of truſt, to ſay . he behaved himſelf corruptly in it, 
« as it imported great ſcandal, ſo it might prevent his coming 
*.into that, or the like office again, and 1 was action- 
« able.” I think the Chief Juſtice went too far. And I think 
my Brother Leigh at the bar, went a little too far, when he 
faid, that the words in the laſt count imported, that Mr. On/low 
would betray his truſt; would, as member for Surry, betray his 
conſtituents; we think they mean no more, than that Mr, 
Horne was of opinion Mr. Onſlow would break his word; but to 
ſay, * he has broke his word,” is not actionable, a fortion, the 
words in this count are not actionable: therefore, whether the 
words in the former count be attionable or not, the judgment 
muſt be arreſted; and ſo it was, per totam curiam. 


»Black.Rep, The caſe of Braſs Croſby, Eſq. Lord Mayor of Lon- 
754. S. C. ä don. C. B. 


[The Court PH: lieutenant of the tower of London was commanded 
of C. P. will to have before the juſtices of the bench here, the body 
Ache: of Braſs Croſby, Eſq. lord-mayor of London, by him detained in 
priſoner, com- the King's priſon, in the tower of London, by whatſoever name 
mitted by he was called, together with the day, and cauſe of his caption 
— and detention, on Monday next, after three weeks from Eafter- 
the Houſe of day: that the ſaid juſtices ſecing the cauſe, might do that which 
Commons, for of right, and according to the law and * of England, 
2 — = ought to be done; and further, to do and receive what the ſame 
that Houſe, Juſtices here ſhould then conſider in that behalf. And now here, 


e«preſſed in the Warrant, ] | 
at 
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at this day, (to wit) Monday * next, after three weeks from Faſter. 
day, in this term cometh the ſaid Bra/s Croſby, in his proper perſon, 
under the cuſtody of Charles Rainyford, Eſq. deputy-lieutenant 
of the tower of London, brought to the bar here; and the faid 
deputy-lieutenant then here returneth, that before the coming 
of the ſaid writ, (to wit) on the 27th day of March laſt, the 
ſaid — Croſby was committed to the tower of London, by 
virtue of a certain warrant under the hand of Sir Fletcher Nor- 
ton, Knt. ſpeaker of the houſe of commons, which follows in 
theſe words: Whereas the Houſe of Commons have this day ad. 
** judged, that Braſs Croſby E/q. lord mayor of London, a member 
* of this houſe, having ſigned a warrant for the commitment of the 
* meſſenger of the houſe, for having executed the war rant of the 
« ſpeaker, iſſued under the order / the houſe, and held the ſaid 
« meſſenger to bail, is guilty of a breach of privilege of the houſe ; 
* and whereas the ſaid houſe hath thus day ordered, that the ſaid 
« Braſs Croſby Eg. lord-mayor of London, and a member of this 
* houſe, be for his ed offence committed to the Tower of London : 
* theſe are therefore to require you to receive ito your cuflody the 
« body of the ſaid Braſs Crofby E/q. and him /afel heep during the 
« pleaſure of the ſaid houſe, for which this ſhall be your ſaffictent 
* warrant, Given under my hand, the twenty-fifth day of March, 
one thouſand ſeven hundred and ſcventy- one. And that this 
was the cauſe of the caption and detention of the ſaid Brafs 
Croſby in the priſon aforeſaid; the body of which ſaid Bra/s 
Croſby he hath here ready, as by the ſaid writ he was command- 
ed, Sc. Whereupon, the premiſes being ſeen, and fully exa- 
mined .and underſtood by the juſtices: here, it ſeemeth to the 
ſaid juſtices here, that the aforeſaid cauſe of commitment of the 
ſaid Braſs Croſby Eſq. to the King's priſon of the Tower of 
London aforeſaid, in the return above ſpecified, is good and ſuf- 
ficient in law to detain the ſaid Brafs Croſby Eſq. in the priſon 
aforeſaid; therefore the ſaid Braſs Croſby Elq. is by the court 
here remanded to the Tower of London, SW. AT: 


Serjeants Glynn and 7-ph/on argued, that it appeared by the 
Ä of this ; oe 1 1 hat ths cauſe of — of 
the lord- mayor to the Tower of London was inſufficient in law 
for the detention of him chere; and therefore this court ouglit 
to diſcharge him out of the cuſtody of the lieutenant of the 
Tower of London. a j | 


Here follows the ſubſtance of Serjeant Glynn's argument, after 
the writ and return were filed. "OO? ge E 


' 
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The entry of 
the Labeas 

cer pus, the re - 
turn thereof, 
and the re- 
manding the 
priſoner, 

®* April 22, 
1771. 


The argu- 

ment for the 
diſcharge of 
the priſoner. 


ent Glynn —The queſtion now before the court, is, 


whethcr it does not appear by the return of this writ, that the 
lord- 
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lord- mayor ought to be diſcharged? and is a very important and 
conſtitutional queſtion indeed. by 


The return ſtates, that the impriſonment of. his lordſhip is by 
virtue of a certain warrant under the hand of Sir Fletcher Norton 


Ent. ſpeaker of the Houſe of Commons, reciting, that whereas 


the houſe had adjudged, that his lordſhip having ſigned a war- 
rant for the commitment of a meſſenger of the houſe; for having 


executed the warrant of the ſpeaker, iſſued under the order of 


the houſe, and held that meſſenger to bail, is guilty of a breach 
of privilege of the houſe; and alſo reciting, that the houſe had 
ordered, that his lordſhip, a member of the houſe, ſhould for 
his ſaid offence be committed. So that it appears what tat 
breach of privilege is. . 


When any perſon is brought to this bar by che King's writ of 
habeas corpus, the judges muſt look into, ſee and conſider the 
cauſe of his detention, and are bound to do that which of right, 
_ according to the law and cuſtom of £ngland,; ought to be 

ne. 


Acts done by the higheſt authority are ſubject to the inquiry 
of the courts in Weſtminſter-Hall; whoſe juriſdiction extends not 
only to inquire into, control and correct the atts of inferior, but 
alſo of co-ordinate and ſuperior powers. . 


A breach of privilege of the Houſe of Commons is ſtated, 
and alſo in what manner, and by what fact their privilege was 


broken; therefore this court muſt determine, whether the fact 


charged is by law a contempt or breach of privilege. When it 
is returned, that a perſon was committed by any other court in 
this Hall, for a contempt generally, without ſpecitying the fact 
or nature of the contempt, this court cannot inquire into the 
matter, but muſt remand the priſoner. Every court of juſtice 
of record in the Hall, muſt neceſſarily have abſolute power 
to'enforce obedience to their own orders, or juſtice could not 
poſſibly be adminiſtered to the King's ſubjects. The Houſe of 
Commons is not a court of juſtice of record, for it cannot 
adminiſter an oath ; it has a certain limited juriſdiction ; and this 
court muſt judge, whether it has not tranſgreſſed, and gone be- 
yond the bounds of it's juriſdiction, and muſt pronounce upon it. 
If the King doth exerciſe any power which 1s not conformable 
to law, this court will remedy it; the old writ de homine reple- 
giando did not comprehend the mandates of the King; but the 
habeas corpus extends to them, and to all acts of power not con- 
formable to law. It the court of Chancery, which is a ſuperior 
court in civil cauſes, ſhould exceed it's juriſdiction, and interfere 


by 
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by injunction in eriminal caſes, the inferior court would deter- 
mine againſt the Court of Chancery, and would diſcharge any one 
from impriſonment whom that court ſhould commit for diſ- 


' 0 


obedience to ſuch injunction. 


This court muſt inquire, whether the Houſe of Commons has 
not exceeded it's lawful juriſdiction. The lord-mayor is 
charged with a contempt : the queſtion is, whether he is guilty 
of a contempt ? that is to ſay, whether the fact charged upon 
him, amounts by law to a contempt ? The Houſe of Commons 
makes an order for committing a printer, and that order expreſſes 
who ſhall take him into cuſtody, namely, the Serjeant, or deputy 
ſerjeant at arms of the houſe: the printer 1s taken into culſody 
by a meſſenger, within the City of London ; he complains to 
the lord- mayor; who examines into his complaint, proceeds 
judicially and 1 to law; and after ſuch examination, 
according to the beſt of his judgment, is of opinion, that the 
warrant of Sir Fletcher Norton does not juſlify the taking the 
printer into cuſtody by a meſſenger of the houle, in the city of 
London. How does this interfere with the lawful juriſdiction of 
the Honfe of Commons? And how does it excced the lawtul 
juriſdiction of the lord-mayor, within the city of London? 

he juriſdiction of the houſe muſt be limited to ſome particular 
objects: the claim of an unlimited power in this country is 
abſurd, and deſtroys itſelf. In the great queſtion, in A/aby and 
Witte, about the Ayleſbury men, we find, that in a conference 
between the lords and commons, it was agreed, that the com- 
mons cannot, by any vote or reſolution of their own, aſſume or 
acquire any new juriſdiction or privilege. Here is a warrant 
under the hand of Sir . Fletcher Norton, ſpeaker. Sir Fletcher 
Norton has no perſonal authority to commit whom he pleaſes. 
The ſpeaker, as ſuch, has no official authority; whatever au- 
thority he can have, muſt be merely as the inſtrument ot the 
Houſe of Commons: his act can be valid only by the order of 
the houſe ; but that the warrant is made contrary to the order of 
the houſe, appears to this court by the return of the habeascorpus ; 
conſequently, the ſpeaker having no authority of his own, and 
the warrant being contrary to the order, the ſame 1s invalid. The 
meſſenger executed the warrant in the city; the ſpeaker had no 
authority to impower him to execute it in the city of London. 
The Houſe of Commons have not an unlimited juriſdiction; the 
lord-mayor was therefore obliged to examine; whether the abt of 
power exerted by them within the city, was within their juriſ- 
diction. The printer had been charged with printing the 
ſpeeches of ſome members of the houſe, for which he was ordered 
to be taken into cuſtody; the lord-mayor thought the Houle of 


Commops had no right to order the printer to be taken into 
cuſtody 
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cuſtody by their meſſenger in the city of London, and that the 
printer ought not to be committed for the act with which he was 
charged. There is nothing to be pretended in favour of this 

roceeding of the Houſe of Commons, but their aſſumed tran. 

cendent power: now it would totally deſtroy all the benefit, 
and the very end of the habeas corpus, if the tranſcendency of 
any power whatever could blind the eyes of a court of p: toy 
and prevent their inquiry into it's acts; ſuch a deciſion by judges 
ſworn to adminiſter faithfully the laws, would be fatal to every 
thing that is worth preſerving in our boaſted conſtitution, and 
would leave the unhappy ſubjetts of this country in a ſtate much 
worſe than a ſtate of ſavage nature. The great Chief Juſtice 
Holt was clearly of opinion, and held it for good law, that if it 
appeared upon the face of the return of a kabeas corpus, that 
what the Houſe of Commons called a contempt, was not by law 
a contempt, the perſon committed for it mult be diſcharged; 
that the privileges of the Houſe of Commons are part of the 
law of the land, and therefore the courts here muſt take notice 
of- them incidentally; and though this was the opinion of a 
ſingle judge againſt three others, yet it was agreed to and ſup- 
ported by the Houſe of Lords, who, in thoſe days, remembered 
that they were the hereditary guardians of the people. Again— 
Holt held, that the order of the Houſe of Commons forbidding 
any one to ſeek or purſue a legal remedy * their orders, was 
illegal and naught; and boldly ſaid ſo: an — he was of 
opinion, that the perſons committed for contempt of that order 
ought to have been diſcharged; though the three other judges 
were of a contrary opinion; and the perſons were remanded to 
Newgate, Upon petition to the Queen, a writ of error was 
allowed, and brought; and before it was argued, the En 
for good reaſons, was diſſolved: but Iwill venture to ſay, if it had 
been argued, there would have been judgment given by the Houſe 
of Look according to Holt's opinion. 1 the lex et conſuetudo par- 
liamenti, of which we hear ſo much and know ſo little, be indeed 
a part of the law of the land, the judges are bound to take notice 
of it, and to decide upon it, as they do upon every other part of 
the law. It has been ſaid, that Lord Chief Juſtice Holt was 
ſingle in his opinion; nevertheleſs, I may venture to ſay, that 
his opinion, in the judgment of every honeſt and unprejudiced 
mind, will not be found light in the ſcale, againſt that of the 
three other judges. He was ſingle; but he had truth and in- 
tegrity with him, as well as the ſtrongeſt arguments on his ſide, 
which the conference with the lords demonſtrated ; arguments 
which have never yet been, and which cannot now be anſwered. 
The other three judges differing in opinion from him, there was 
a writ of crror (as l ſaid before) granted, returnable in parlia- 


ment; and if the temper of the times would have permitted it 
| n . to 
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to have been proceeded in, and the parliament had not been 
then diſſolved, it may eaſily be collected, from the arguments 
above referred to, that it would have had from the lords a moſt 
ſolemn and juſt deciſion. | 


Lord Chief Juſtice De Grey—Brother Glynn! that writ of 
error you mention, was never brought before the lords. 


Serjeant Glynn—lt is true, my lord! it was never brought 
directly in queſtion before them; becauſe doubts were ſtarted, 
whether it was a writ of right, or of favour, which might be 
refuſed by, the particular officer. This occaſioned a petition to 
the Queen, who in anſwer to the petition ſaid, ſhe was come to 
a reſolution to grant a writ. of error, becauſe ſhe was deſirous 
to have the matter of law ſettled for the good of her ſubjetts; 
but unhappily for us, the particular circumſtances of thoſe times 
. it; and the * tas was diſſolved. 


Lord Chief Juſtice De Grey—In all caſes, except treaſon and 
felony, I think a writ of error is grantable of right; the two 
houſes addreſſed the Queen for different purpoſes, the lords ſaid, 
it was time enough to decide upon the writ of error, when it 
came before them. | 

Serjeant Glynn—My lord! it is for that reaſon I ſaid, I col- 
lect it from other arguments, which make it very reaſonable to 
ſuppoſe, that the ſubjett would have had ſatisfaction and redreſs 
from the deciſion of the Houſe of Lords. 


The queſtion at preſent is, Whether this court has not power 
to examine into the juriſdiction of the Houſe of Commons ? I 
ſubmit it, with deference to the court, that you have lawful 
power to inquire, whether the Houſe of Commons had any juriſ- 
diction in this caſe, and that their privileges are not to be ſup- 

pr ſo tranſcendent and une as to exclude all inquiry. 

y lord! I deny that the mayor's act is a breach of privilege of 
the Houſe of Commons, the lord- mayor was in full poſſeſſion of 
juriſdiction in the caſe; he was obliged to decide upon the quel- 
tion before him; he was obliged to form an opinion upon a 
caſe within his juriſdiction: ſhall his opinion be adjudged a 
contempt ? Is this the law of the land; that-when different courts, 
having juriſdiction of the ſame nature, differ in their deciſions, 
they are guilty of contempts one againſt the other, and may be 
puniſhed for ſuch contempts ? It is no contempt in me, a pri- 
vate man, to have an opinion different from the greateſt autho- 
rities in this kingdom; it was the lord-mayor's opinion upon 
the caſe before him, he was bound by his oath to act, purſuant 
to that opinion, it was his bounden duty to act accordingly: he 

Vol. III. 0 would 
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would have been perjured, if, out of reſpe& for any perſons, he 
had not obeyed the call of his conſcience. It was no crime for 
him to entertain the opinion; entertaining it, he was bound to 
declare it, and it was his duty to act in conſequence of it. The 
conſcientious act of a magiſtrate, within the limits of his juriſ- 
diction, can never be a contempt, or puniſhable; unleſs a magiſ- 
trate acts wrong from corrupt motives, he cannot be puniſhed. 
But ſuppoſe for a moment, the lord- mayor did not att from his 
opinion, but from ſome corrupt motive, it is not the Houſe of 
ns but a jury, that muſt judge of it. The duty of a 
magiſtrate differs widely from that of an officer; from the latter, 
a full and ready obedience is required to be paid to the orders 
of the court, whoſe officer and miniſter he 1s, and ſuch orders, 
rightly purſued and executed by him, are his ſufficient juſti- 
fication; but the magiſtrate is bound by his oath, and has an 
opinion and judgment of his own which he muſt follow ; and 
he is anſwerable to the law, and cannot be juſtified for the breach 
of his oath and the law, by any order or — of the greateſt 
authority. 


Your lordſhips are now called upon to ſay, whether the lord. 
mayor of London, in a caſe where he had indiſputable juriſdic- 
tion, acting by his opinion, and according to his oath, is guilty 
of a contempt of the Houſe of Commons, and can by law be 
impriſoned. | 


Serjeant Zephſon—My lords! as I ſhall not have an oppor- 
tunity of anſwering any argument from the bench, nor can poſ- 
ſibly know the objections your lordſhips may have, to diſcharging 
the lord-mayor out of cuſtody, I ſhall endeavour to anticipate 
and anſwer ſuch objections againſt diſcharging him, as occur to 
me, and may poſſibly be made by the court. | 


The queſtion is, whether ſufficient cauſe appears to the court 
upon the return of this writ, to. impriſon 6 lord-mayor ? if 
no legal cauſe appears for detaining him in cuſtody, he muſt be 
diſcharged. 


I ſhall conſider the nature, the return, and the conſequence of 
the writ of habeas corpus. It is a prerogative writ of right, to 
inquire into the cauſe of the impriſonment of any of the Kin 's 
ſubjects; if a legal cauſe of detention doth not appear upon the 
return of the writ, the ſubje& muſt be diſcharged, and ſet at 
liberty: therefore, if a legal cauſe does not appear upon the re- 
turn of this writ, the lord-mayor muſt be diſcharged out of cuſ- 
tody; this poſition cannot be denied, 


It 
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It appears from the caſes of Sir Milliam 1 4 Infl. 434. 
Sir Willtam Chancey, 12 Rep. 83. and from Buſhel's caſe, Vauck. 
135, Sc. that the cauſe of impriſonment ought to be as ſpeci- 
tically returned to thoſe who Judge upon the writ of habeas 
corpus, as it did to thoſe who firſt committed the party. Again, 
Bethel!'s caſe, 1 Salk. 348. where the commitment is not to the 
legal and immediate officer, it is naught. Again, Search's caſe, 
1 Leon. 70. where the Queen had taken a perſon into her pro- 
tection, who, notwithſtanding, was arreſted, and the perſon ar- 
reſting committed, and on a habeas corpus was diſcharged. See 
again Doctor Alpon/o's caſe, 2 Bulfl. 259. where the return was 
bad, no cauſe being therein ſhewed; alſo, Thomas Barkham's caſe, 
Cro. Car. 50. the like caſe, ibid. 579. 1 Rol. Rep. 192, 218. 
Apſley's caſe, and Ruſwell's caſe, ibid. 245. Codde's caſe. The de- 
termination in all the caſes the ſame; if the legal charge is not 
returned, the perſon muſt be diſcharged: the court muſt judge 
of the cauſe of commitment . ; if not, why ſhould & 
writ command the return of the cauſe? the cauſe is returned, 
that the court may judge, whether the perſon 1s intitled to his 
liberty, or not. It is no objection in this caſe, to ſay, that the 

Houle of Commons having a power to commit, therefore this 
court muſt not judge of the cauſe of commitment returned; for 
this would prove too much; becauſe it would go to every other 
court having juriſdiction to commit. Suppoſe the court of King's 
Bench, which is,equal, and perhaps ſuperior in ſome reſpett to 
this court, ſhould commit a perſon; and the perſon committed 
ſhould be brought here by kabeas corpus; this court would cer- 
tainly take notice, and inquire into the cauſe returned; and if 
this court thought it not a ſufficient cauſe, would diſcharge the 
perſon; otherwiſe how would the end of bringing the writ of 
habeas corpus be anſwered? 


It is no objection in this caſe, to ſay, that the court cannot 
examine the cauſe as ſtated in the return, becauſe the court would 
then determine upon the privileges of the Houſe of Commons : 
the court muſt, and doth frequently determine upon the pri- 
vileges of parliament, when they come incidentally before them. 
See the Earl of Banbury's caſe, 2 Ld. Raym. 1247. Salk. g12. 2 
Stra. 987. 8. This court made no ſort of heſitation to determine 
in Willes's caſe, upon the privilege of parliament. à Wil/on 151. 
Why then ſhould they not now enter into this queſtion, touchin 
the privilege of parliament? In Lord Shefteſbury's and Mr. Mur- 
ray's caſes, the returns were general, for contempts of the houſe, 
without ſtating the particular facts; but the facts of the ſuppoſed 
contempt in Kis caſe appear, Which we contend cannot y = 

O 2 | 
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legal conſtruction amount to a contempt, and therefore that the 
lord-mayor muſt be diſcharged. The Houſe of Commons havin 
determined it to be a contempt does not alter the caſe: a 25 
does not become a contempt by being recited to be ſuch. The 
court muſt conſider, whether the warrant for my Jord-mayor's 
commitment is the warrant of the ſpeaker as ſpeaker of the 
Houſe of Commons, as Sir Fletcher Norton may att in a double 
capacity; (whereupon a loud laugh.) 


Lord Chief Juſtice De Grey—Sir Fletcher Norton ſigns himſelf 
ſpeaker. 


Serjeant 7eþh/on—His ſigning himſelf ſpeaker will not help the 
warrant, if the cauſe is not ſufficient; and the court may rather 
ſuppoſe, the miſtake committed by Sir Fletcher Norton, in his 
private capacity, than by the Houſe of Commons. Suppoſe 
{ome future ſpeaker, of ſome future Houſe of Commons, ſhould 
recite in his warrant, that the Houſe of Commons had adjudged 


it a breach of privilege, and contempt, to ſue out a ſtatute of 


bankrupt againſt one of their members, which by act of parlia- 
ment any one is permitted to do; and ſhould, in conſequence, 
commit a perſon for ſuch legal act; if the perſon was brought 
by writ of kabeas corpus before this court, would not the court 
take cognizance of the commitment? Would they not determine 
it no breach of privilege? Are acts of parliament of leſs force 
than ſuch a recital in a ſpeaker's warrant? Suppoſe a perſon is 
committed by a ſimilar warrant, for proceeding according to act 
of parliament againſt a member of the houſe in an action of debt; 
ſhall he have no remedy from the law, which led him into the 
ſuppoſed tranſgreſſion? Suppoſe a juſtice of peace ſhould com- 
mit a member of the Houſe of Commons, for treaſon, felony, 
or breach of the peace, and the ſpeaker's warrant ſhould recite 
it to be a contempt, will this court ſay, they can take no cog- 
nizance of ſuch a commitment by the Houſe of Commons? 
Suppoſe all the officers of this court ſhould be recited in the 
ſpeaker's warrant, to be in contempt, for executing the procels 
of this court, will this court give no remedy? and muſt this and 
every other court of juſtice be annihilated, whenever the ſpeaker's 
warrant declares all it's officers in contempt? How is it poſ- 
ſible to diſtinguiſh the preſent cafe from thoſe I have men- 
tioned, if you muſt not examine the cauſe returned, but ſay it is 
ſufficient, if a contempt is charged? Serjeant Hawk:ns, in his 
2 vol, 110. gives us clearly enough his thoughts upon this ſub- 
.je&t; he ſays there, (among other wing that if a ſubject 
ſhould be committed by either of the Houſes of parliament, it 


eannot be imagined that the law, which favours nothing _ 
than 
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than the liberty of the ſubject, ſhould give us a remedy againſt 
commitments by the King himſelf, appearing to be illegal, and 
g ve us no manner of redreſs againſt a commitment by our fel- 
low-ſubjetts, equally appearing to be unwarranted. 


197 


I think I bave now ſufficiently cleared this caſe from all the 


objections that can be brought againſt it's being inquired into. 
The queſtion therefore is, Whether on the return there A 
ſufficient cauſe of detention? Three cauſes are mentioned, and 
all urged as breaches of privilege. 1. For diſcharging a 2 
2. For having ſigned a warrant for the commitment of 

lenger; and g. For holding him to bail. 


To make the lord- mayor guilty of the firſt ſuppoſed contempt, 
it ought ſurely to appear to the court, that Midler the printer 
was in the legal cuſtody of the meſſenger: now, Miller never 
was 1n the legal cuſtody of the meſſenger; tor the warrant to take 
up Miller was directed to the ſerjeant at arms of the Houſe of 
Commons, or his deputy, and not to the meſſenger, ſo that 
Miller was in the illegal cuſtody of the meſſenger, therefore the 
lord-mayor did right. —Mzr was ordered into the cuſtody of 
the ſerjeant at arms, or his deputy, but the contrary appears upon 
the return, in the recital of the order; for tat intimates, that 
he was taken into cuſtody by the meſſenger, by virtue of the 
warrant of the ſpeaker of the houſe, iſſued under the order of 
the houſe. Miller was taken into cuſtody by the 0 in 
the city of London, neither the ſerjeant at arms or his deputy 
being preſent; the meſſenger, I ſay, was guilty of falſe impri- 
ſonment, having no warrant directed to himſelf, nor acting in 
aid and aſſiſtance of the ſerjeant at arms, or his deputy, to whom 
the warrant to take up Muller was directed, for neither of them 
were preſent; ſo that if an action of falſe impriſonment was to 
be brought againſt the meſſenger, he could not juſtify what he 
has done; * if he cannot juſtify in an action of falſe impriſon- 
ment, how could he juſtity before the lord- mayor? As for the 
other ſuppoſed contempt, of ſigning a warrant againſt the meſ- 
ſenger and holding him to bail; the meſſenger had been guilty 
of an aſſault and falſe impriſonment, in taking Miller the printer 
into cuſtody, in the city of London, without any legal warrant 
or anthority ; what contempt is it to ſign a warrant againlt che 
. 


Could Juſtice The meſſenger was committed for having exe. 
cuted a warrant of the ſpeaker. 


Serjeant 7-ph/on—That does not appear; your lordſhips cannot 
no tat; for the return only ſays, for ſigning a warrant agar 
03. the 


e mel. ' 
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the meſſenger. For theſe reaſons, I pray the lord- mayor may be 
> pg out of the cuſtody of the lieutenant of the Tower of 
ndon. 

Lord Chief Juſtice De Grey—If either myſelf, or any of my 
brothers on the bench, had any doubt in this caſe, we ſhould 
certainly have taken ſome time to conſider, before we had given 
our opinions; but the caſe ſeems ſo very clear to us all, that we 
have no reaſon for delay. 


The writ by which the lord-mayor 1s now brought before us, is 

a habeas corpus at common law, for it is not ſigned per flatutum; 
it is called a prerogative writ for the King; or a remedial writ; 
and this writ was properly adviſe by the counſel for his lord. 
ſhip, becauſe all the judges (including Holt) agreed, that ſuch a 
writ as the preſent caſe required, is not within the ſtatute : this 
is a writ by which the ſubject has a right of remedy to be diſ- 
charged out of cuſtody, if he hath been committed, and is de. 
tained contrary to law; therefore the court muſt conſider, whe- 
ther the authority committing, is a legal authority; if the com- 
mitment is made by thoſe who have authority to commit, this 
court cannot diſcharge or bail the party committed, nor can this 
court admit to bail, one charged or committed in execution. 
Whether the authority committing the lord- mayor, is a legal 
authority or not, muſt be adjudged by the return of the writ 
now before the court; the return ſtates the commitment to be 
by the Houſe of Commons, for a breach of rivilege, which is 
alſo ſtated in the return; and this breach of privilege or con- 
tempt is, as the counſel has truly deſcribed it, threefold ; dif. 
charging a printer in cuſtody of a meſſenger by order of the 
Houſe of Commons; ſigning a warrant for the commitment of 
the meſſenger, and holding him to bail; that 1s, treating a meſ- 
ſenger of the Houſe of Commons as acting criminally, in the 
execution of the orders of that houſe. In order to ſee whether 
that houſe has authority to commit, ſee Co. 4 Inſt. 23. Such an 
aſſembly muſt certainly have ſuch authority, and it is legal be- 
cauſe neceſſary: Lord Coke ſays they have a judicial power; each 
member has a judicial ſeat in the houſe, he ſpeaks of matters of 
judicature of the Houſe of Commons. 4 Inf. 23- The Houſe 
of Commons, without doubt, have power to commit perſons ex- 
amined at their bar touching elections, when they prevaricate or 
ſpeak falſly; ſo they have for breaches of privilege, ſo they have 
in many other caſes. Thomas Long gave the mayor of Weſtbury 
7. to be elected a burgeſs; he was elected, and the mayor was 
ned and impriſoned, and Long removed. Arthur Hall, a mem- 
ber, was ſent to the Tower, 197 publiſhing the conferences of 
the houſe. 4 I/. 23. This power of committing ORs in- 
erent 
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herent in the Houſe of Commons, from the very nature of its 
inſtitution, and therefore is part of the law of the land; they 
certainly always could commit in many caſes: in matters of 
elections, they can commit ſheriffs, mayors, officers, witneſſes, 
Sc. and it is now agreed that they can commit generally for all 
contempts. All contempts are either puniſhable in the court 
contemned, or in ſome higher court; now the gf. has 
no ſuperior court; therefore the contempts againſt either houſe 
can only be puniſhed by themſelves. The tat. 1 Zac. 1. cap. 13. 
ect. g. ſufficiently proves, that they have power to puniſh, it 
is in theſe words, viz. © Provided always, that this, act, or 
any thing therein contained, ſhall not extend to the diminiſh- 
« ing of any puniſhment to be hereafter by cenſure in parliament 
* inflifted upon any perſon which hereafter ſhall make, or pro- 
„ cure to be made, any ſuch arreſt as is aforeſaid.” So that it 
is moſt clear, the Legiſlature have recognized this power of the 
Houſe of Commons. In the caſe of the Ayleſbury men, the 
counſel admitted, Lord Chief Juſtice Holt owned, and the Houſe 
of Lords acknoweldged, that the Houſe of Commons had power 
to commit for contempt and breach of privilege. Indeed, it 
ſeems, they muſt have power to commit for any crime, becauſe 
they have power to impeach for any crime. When the Houſe of 
Commons adjudge any thing to be a contempt, or a breach of 
privilige, their adjudication is a conviction, and their com- 
mitment in conſequence, is execution; and no court can diſ- 
charge or bail a perſon that is in execution by the judgment of 
any other court. The Houſe of Commons therefore having an 
authority to commit, and that commitment _ an execution, 
the — is, what can this court do? It can do nothing when 
a perſon is in execution, by the judgment of a court having a 
2 juriſdiction; in ſuch caſe, this court is not a court of 
appeal. 


It is objected; 1. That the Houſe of Commons are miſtaken, 
for that they have not this power, this authority; 2. That ſup- 
poſing they have, yet in this caſe they have not uſed it Nein 
and properly; and g. That the execution of their orders was 
Irregular, In order to judge, I will conſider the practice of the 
courts in common and .ordinary caſes. I do not find any caſe 
where the courts have taken cognizance of ſuch execution, or of 
commitments of this kind; there is no precedent of Weſtminſter. 
hall interfering in ſuch a caſe. In Sir J. Paſton's caſe, 1g Rep. 
there is a caſe recited from the year-book, where it 1s hell that 
every court ſhall determine of the privilege of that court; beſides, 
the rule is, that the court of remedy muſt judge by the ſame [law] 
as the court which commits: now this court cannot take cog- 
nizance of a commitment by the Houſe of Commons, becauſe it 
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cannot judge by the ſame law; for the law by which the com- 
mons judge of their privileges is unknown to us. It the court 
of Common Pleas ſhould commit a perſon for a contempt, the 
court of King's Bench would not inquire into the legality or 

articular ny of commitment, if a contempt was returned; yet 
in ſome caſes the court of King's Bench is a court of inquiry, 
but in this caſe is only co-ordinate with this court. In the caſe 
of Chambers, Cro. Car. 168. Chambers was brought up by habeas 
corpus out of the Fleet; and it was returned, that he was 
committed by virtue of a decree in the Star-chamber, by reaſon 
of certain words he uſed at the Council-table, &c. for which he 
was cenſured to be committed to the Fleet, till he made his ſub- 
miſſion at the Council-table, and paid a fine of 2000!/. and at the 
bar he prayed to be delivered, becauſe the ſentence was not war- 
ranted by any law or ſtatute: for the ſtatute g Hen. 7. which is 


the foundation of the court of Star- chamber, doth not give them 


any authority to puniſh for words only. But all the court in- 
formed him, that the court of Star- chamber was not eretted by 
the at. g Hen. 7. but was a court many years before, and one 
of the moſt high and honourable courts of juſtice; and to de- 
liver one who was committed by the decree of one of the courts 
of juſtice, was not the uſage of this court, and therefore he was 
remanded. The courts of. B. R. or C. B. never diſcharged 
any perſon committed for contempt, in not anſwering in the 
court of Chancery, if the return was for a contempt; if the 
Admiralty Court commits for a contempt, or one be taken up 
and committed on an excommuntcato _— this court never 
diſcharges the perſons committed. Formerly, when many 
abuſes were committed, and the people could not obtain a remedy, 
the ſubject was not contented with the ancient habeas corpus, 
but did not complain of the courts for refuſing them what they 
could not by law grant them; inſtead of that, they ſought 
redreſs by petition to the throne. In Chief Juſtice Wilmot's 
time, a perſon was brought by habeas corpus before this court, 
who had been committed by the court of Chancery of Durham ; 
that court being competent, and having juriſdiction, the man 
was not diſcharged, but recommitted, How then can we do 
any thing in the preſent caſe, when the law by which the lord- 
* is committed, is different from the As by which he 
ſeeks to be relieved? He is committed by the law ot parliament, 
and yet he would have redreſs from the common law ; the law ot 
parliament is only known to parliament- men, by experience in 
the houſe. Lord Coke ſays, every man looks for it, but tew can 
find it. The Houſe of Commons only know how to act within 
their own limits; we are not a court of appeal; we do not 
know certainly the juriſdiftion of the Houſe of Commons ; 
we cannot judge # the laws and privileges of _ — 
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becauſe we have no knowledge of thoſe laws and privileges; we 
cannot judge of the contempts thereof, we cannot judge of the 


puniſhment therefore. 


I wiſh we had ſome code of the law of parliament ; but till 
we have ſuch a code, it is impoſſible we ſhould be able to judge 
of it. Perhaps a contempt in the Houſe of Commons, in the 
Chancery, in this court, and in the court of Durham, may be 
very different; therefore we cannot judge of it, but every court 
mult be ſole judge of it's own contempts. Beſides, as the court 
cannot go out of the return of this writ, how can we inquire 
into the truth of the fact, as to the nature of the contempt ? 
We have no means of trying whether the lord-mayor did right 
or wrong: this court cannot ſummon a jury to try the matter; 
we cannot examine into the fact; here are no parties in litiga- 
tion before the court: we cannot call in any body; we cannot 
hear any witneſſes, or depoſitions of witneſſes; we cannot 
iſſue any proceſs ; we are even now hearing ex parle, and with- 
out any counſel on the contrary ſide. Again, if we could deter- 
mine upon the contempts of any other court, ſo might the other 
courts of We/tminſter-hall ; and what confuſion would then enſue! 
none of us knowing the law by which perſons are committed by 
the Houſe of Commons. If three perſons were committed for 
the ſame breach of privilege, and applied ſeverally to different 
courts, one court perhaps would bail, another court diſcharge, 
a third re-commit. 


Two objeftions have been made, which I own have great 
—_ becauſe = hold forth, if purſued to all poſſible caſes, 
conſequences of molt important miſchief. ½, It is ſaid, that if 
the rights and privileges of parliament are legal rights, for that 
very reaſon the court muſt take notice of them, becauſe they are 
legal. And 2dly, If the law of parliament is part of the law of 
the land, the judges muſt take cognizance of one part of the 
law of the land, as well as of the other. But theſe objections will 
not prevail. There are two ſorts of privileges which ought 
never to be confounded; perſonal privilege, and the privilege 
belonging to the whole collective body o that aſſembly. For 
inſtance, it is the privilege of every individual member, not to 
be arreſted; if he was arreſted, before the ftat. 12 C 13 V. g. 
the method in Weſtminſfter-hall was, to diſcharge him by writ of 
privilege under the great ſeal, which was in the nature of a /uper- 
/cdeas to the proceedings; and as ſoon as it came into the court of 
B. N. and was pleaded there, then it became a record. and the 
pleading concluded, /i curia domini Regis placitum prædictum cog - 
noſcere velit aut debeat. The flat. 11 & 12W. g. has altered this, 
and there is now no occaſion to plead the privilege of a * 
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Pitt. There is a great difference between matters of privilege 
coming incidently before the court, and being the point itſelf 
directly before the court; in the firft caſe the court will take 
notice of them, becaule it is neceſſary, in order to prevent a 
failure of juſtice; as in Lord Banbury's caſe, where the court of 
King's Bench determined againit the determination of the Houſe 
of Lord's; but in that caſe they conſidered the legality and va- 
lidity of the letters patent, without regarding the other right of 
a ſeat in the Houſe of Lords, with which the court did not con- 
cern themſelves. The counfel at the bar have not cited one caſe 
where any court of this Hall ever determined a matter of privi- 
lege which did not come incidentally before them. If a queſ- 
tion is to be determined in this court touching a deſcent, where- 
by property 1s to be determined, and which depends upon 
legitimacy; that is, whether the father and mother were married 
lawfully; this court muſt determine by the biſhop's certificate; 
but in = caſes, where the legitimacy of marriage does not come 
in queſtion, but cohabitation only for a great length of time, 
which is evidence of a marriage, comes in queſtion, this court 
will determine according to the verdict of a jury, although the 
courts of Weſtmin/ſter-hall go by a different * hou the Spiri- 
tual Courts. But the preſent caſe differs much from thoſe 
which the court will determine; becauſe it does not come in- 
cidentally before us, but is brought before us directly, and is 
the whole point in queſtion ; and to determine it, we muſt ſuper- 
ſede the judgment and determination of the Houſe of Commons, 
and a commitment in execution of that judgment. 

Another objection has been made, which likewiſe holds out 
to us, if purſued in all it's poſſible caſes, ſome dreadful con- 
ſequences; and that is, the abuſes which ry be made by 
juriſdictions from which there is no appeal, and for which abuſes 
there is no remedy : but this is unavoidable ; and it is better to 
leave ſome courts to the obligation of their oaths. In the caſe 
of a commitment by this court or the King's Bench, there is 
no appeal. Suppoſe the court of B. R. ſets an exceſſive fine 
upon a man for a miſdemeanor; there is no remedy, no appeal 
to any other court. We muſt depend upon the diſcretion of 
ſome courts. A man not long ago was ſentenced to ſtand in 
the pillory, by this court of Common Pleas, for a contempt. 
Some may think this very hard, to be done without a trial y 
* Jury.; but it is neceſſary. Suppoſe the courts ſhould abuſe their 
urifdiftion, there can be no remedy for this: it would be a 
public grievance; and redreſs muſt be ſought from the Legiſla- 
ture. The laws can never be a prohibition to the Houſes of 
Parliament ; becauſe, by law, there is nothing ſuperior to them, 
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Suppoſe they alſo, as well as the courts of law, ſhould abuſe 
the powers which the conſtitution has given them, there is no 
redreſs, it would be a public grievance. The conſtitution has 
rovided checks to prevent it's happening; it muſt be left at 
— it was wiſe to leave it at large: ſome perſons, ſome 
courts, muſt be truſted with diſcretionary powers; and though 
it is poſſible, it is in the higheſt degree improbable, that ſuch 
abuſes ſhould ever happen, and the very ſuppoſal is anſwered b 
Serjeant Hawkins, in the place cited at the bar. As for the caſe 
of the Chancery committing for crimes, that is a different thing, 
becauſe the Chancery has no criminal juriſdiction ; but if that 
court commits for contempts, the perſons committed will not 
be diſcharged by any other court. Many authorities may be 
drawn from the reign of Charles, but thoſe were in times of 
conteſt. At preſent, when the Houſe of Commons commits for 
contempt, it is very neceſſary to ſtate what 1s the particular 
breach of privilege; but it would be a ſufficient return, to ſtate 
the breach of privilege generally: this dottrine is fortified by 
the opinion of all the judges, in the caſe of Lord Shafteſbury, 
and I never heard this Geiton complained of till 1704 : though 
they were times of heat, the judges could have no motive 1n 
their deciſion, but a regard to the laws: the houſes diſputed 
about juriſdiction, but the judges were not concerned in the diſ- 
ute. As for the preſent caſe, I am perfectly ſatisfied, that if 
rd Holt himſelf were to have determined it, the lord-mayor 
would be remanded. In the caſe of Mr. Murray, the judges 
could not heſitate concerning the contempt by a man who re- 
fuſed to receive his ſentence in a proper poſture: all the judges 
agreed, that he muſt be remanded, becauſe he was — 2 
a court having competent juriſdiction: courts of juſtice have no 
cognizance of the of the Houſes of Parliament, becauſe they 
belong ad aliud examen. I have the moſt perfett ſatisfaction in 
my own mind in that determination. Sir Martin Wright, who 
felt a generous and diſtinguiſhed warmth for the liberty of the 
ſubjett; Mr. Juſtice Deniſon, who was ſo free from connettions 
and ambition of every kind; and Mr. Juſtice Foſter, who may 
be truly called the magna charta of liberty of 1 as well as 
fortunes; all theſe revered judges concurred in this point: I 
am therefore clearly and with full ſatisfaction of opinion, that the 
lord-mayor muſt be remanded. | 


Gould ſuſtice I entirely concur in opinion with my Lord 
Chief Juſtice, that this court hath no cognizance of contempts 
or breach of privilege of the Houſe of Commons: they are the 
oy Judges of their own privileges; and that they 23 pro- 
perly called judges, appears in 4 [nft. 47. where my Lord Coke 
lays, an alien cannot be elected of the parliament, becauſe ſuch 


a perſon can hold no place of judicature. Much ſtreſs has 3 
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laid upon an objection, that the warrant of the ſpeaker is not 
conformable to the order of the houſe, and yet no ſuch thing 
appears upon the return, as has been pretended. The order 
ſays that the lord- mayor ſhall be taken into the cuſtody of the 
ſerjeant or his deputy; it does not ſay, by the ſerjeant or his 
deputy. This court cannot know the nature and power of the 
proceedings of the Houſe of Commons; it is founded on a 
different law; the lex et conſuetudo parliamenti, is known to parli- 
: ament-men only. Trewynnard's caſe, Dier 59, 60. When mat. 
peo 50990 caſe, ters of privilege come incidentally before the court, it is obliged 
aten 12" to determine them to prevent a failure of juſtice. It is true 
this court did, in the inſtance alluded to by. the counſel at the 
bar, determine upon the privilege of parliament in the caſe of a 
libel; but then that privilege was promulged and known; it 
exiſted in records and law-books, and was allowed by parlia- 
ment itſelf; but even in that caſe, we now know that we were 
miſtaken, for the Houſe of Commons have ſince determined, that 
privilege does not extend to matters of libel. The caſes pro- 
duced reſpecting the High Commiſſion Court, &c. are not to the 
preſent-purpoſe, becauſe thoſe courts had not a legal authority; 
the reſolution of the Houſe of Commons is an adjudication, and 

every court mult judge of its own contempts. 


Blackſtone Juſtice—I concur in opinion, that we cannot dif. 
charge the lord-mayor ; the preſent caſe is of great importance, 
becauſe the liberty of the ſubject is materially concerned. The 
Houle of Commons is a ſupreme court, and they are judges of 
their own privileges and contempts, more eſpecially with reſpect 
to their own members: here is a member committed'in execution 
by tlie judgment of his own houſe. All courts, by which I mean 
to include the two houſes of parliament, and the courts of We/tmin- 

fter-hall, can have no controul in matters of contempt. The 
ſole adjudication of contempts, and the puniſhment thereof, iu 
any manner, belongs excluſively, and without interfering, to 
each reſpective court. Infinite confuſion and diſorder would 
follow, if courts could by writ of habeas corpus, examine and 
determine the contempts of others. This power to commit re- 
ſults from the firſt principles of juſtice; for if they have power 
to decide ; they ought to have power to puniſh: no other court 
{hall ſcan the judgment of a ſuperior court, or the principal ſeat 
of juſtice; as I ſaid before, it would occaſion the utmoſt con- 
fuſion, if every court of this Hall ſhould have power to examine 
the commitments of the other courts of the Hall, for con- 
tempts; ſo that the judgment and commitment of each reſpec- 
tive court, as to contempts, muſt be final, and without controul. 
It is a confidence, that may, with perfect ſafety and ſecurity, be 


repoſed in the judges, and the houſes of parliament. The Le. 
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giſlature ſince the revolution (ſee 9 & 10 W. g. c. 15.) have 
created many new contempts. The objections which are brought 


of abuſive conſequences prove too much, becaule they are appli- 


cable to all courts of dermer yu : &t ab abuſu ad uſum non va- 
lent conſeguentia, is a maxim of law as well as of logic, General 
convenience muſt always outweigh partial inconvenience; even 
ſuppoſing (which, in my conſcience, I am far from ſuppoling) 
that in the preſent caſe the houſe has abuſed its power. I know, 
and am ſure, that the Houſe of Commons are both able and well 
inclined to do Juſtice. How prepoſterous 1s the preſent murmur 
and complaint! the Houſe of Commons have this power only in 
common with all the courts of WefAmnſter-hall: and if any per- 
ſons may be ſafely truſted with this power, they mult ſurely be 
the commons, who are choſen by the people; for their privileges 
and powers are the privileges and powers of the people. There 1s a 
great fallacy in my brotherG/ynn's whole argument, when he makes 
the queſtion to be, whether the houſe have acted according to their 
rights or not? Can any good man think of involving the judges 
in a conteſt with either houſe of — or with one another ? 
and yet this manner of putting the queſtion would produce ſuch 
a conteſt, The Houſe of Commons 1s the only judge of its own 
proceedings: Holt differed from the other judges in this point, 
but we muſt be governed by the eleven, and not by the jingle 
one, It is a right inherent in all ſupreme courts: the Houſe of 
Commons have always exerciſed it. Little nice objettions of par- 
ticular words and forms, and ceremonies of execution, are not to 
be regarded in the acts of the Houſe of Commons; it is our 
duty to preſume the orders of that houſe, and their execution, 
are according to law. The habeas corpus in Murray's caſe was at 
common law. I concur intirely with my Lord Chief Juſtice. 


Nares Juſtice—T1 ſhall ever entertain a moſt anxious concern 
for whatever regards the liberty of the ſubject; I have not the 
vanity to think 1 can add any thing to the weight of the argu- 
ments uſed by my Lord Chief Juſtice and my Brothers: I have 
attended with the utmoſt induſtry, to every caſe and argument 
that has been produced, and molt heartily and readily concur 
with my Lord. Chief Juſtice and my Brothers. : 


The Lord-Mayor was remanded to the Tower. 


Blaney, Aſſignee of Bradney a bankrupt, verſus Hen- 
drick and others, C. B. | 


INDEBITATUS afſumpfit for money lent by the bank- In an g 


upon an ac- 
count, ſtated 
. between mer - 
chant and merchant, the jury may give intereſt from the day the account was Rated, 


rupt to the defendants, and upon an account ſtated between 
them; judgment by m/ dictt; and upon executing the writ of 


inquiry, 
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inquiry, the plaintiff proved an account ſtated, and a balance due 
to the bankrupt Bradney of 3597. 45. gd. ſigned by the de- 
fendants, whereupon the jury gave that ſum, and 81. 6s. 8d. 
for intereſt (at the rate of /. per cent. per annum, from the 
time of ſettling the account till the bringing the action) in da. 
mages. And now Serjeant Whitaker moved to ſet the inquiſition 
| 2 objecting, that the jury had done wrong in giving intereſt - 
Bunb. 119. in this caſe, and had a rule to ſhew cauſe; upon ſhewin cauſe, 
x Barnes 249. Serjeant Burland for the plaintiff cited Veſey's Reports, and Burro, 
. where it was laid down, that upon an account ſtated between 
merchant and merchant, it ſhall carry intereſt from the time it 
was liquidated; and of that opinion was the court, wiz. Gould, 
Blackſtone and Nares Juſtices; (ab/ente Chief Juſtice De Grey) 
They ſaid that when a note is due, it carries intereſt from that 
time, ſo likewiſe, when money lent becomes due, it carries in- 
tereſt from the day it becomes payable; but for money owing for 
goods ſold and delivered, no intereſt ſhall be allowed. 


The rule was diſcharged. 
2 Black. Rep. Scott verſus Perry. C. B. 
758. S. C. 
In formedon IN formedon, Serjeant Burland moved for leave to diſcontinue, 
the plaintiff on payment of coſts, there being a miſtake in ſetting out the 
had leave to F & h . F the; ſ U 
amend all his Eſtate-tail in the writ; and nad a rule to new cauſe. pon 


proceedings ſhewing cauſe Serjeant hon for the defendant alledged, that 
en paying he had been ſerved with an ejectment for the ſame lands by the 
— 2 laintiff, and had been thereby put to coſts and charges which 
ment, fie could not get, unleſs he ſhould now be allowed them; and 
that upon payment of all the coſts in the 4e&ment and the for- 

medon, he had no objettion to the plaintiff's diſcontinuing. 


Per curiam. The plaintiff comes to aſk a favour, and muſt 
pay both the coſts in the gje&ment and the formedon; which was 
conſented to by Serjeant Burland, upon being permitted to 
amend all the proceedings in the formedon; and a rule was made 

by conſent, that the plaintiff ſhould be at liberty to amend ac- 
cordingly. 


TRINITY 


TRINITY TERM 


11 Geo. III. 1771. 


John Dawkes and Mary his Wife ver/us Lord De Lorane. 


Middlgſer. PE it remembered, that on the 23d day of January, — Fr 
in Hilary term, in the 11th year of our lord the particular 1 

now King, ohn Dawtkes and Mary his wife, came here into court fund is not a 

by John Rayner the younger their attorney, and brought here „Sine bill 

into his Majeſty's court, their certain bill againſt the right honour- — 2 

able Henry Earl of De Lorane, having privilege of parliament, of acceptor ac- 

a plea of treſpaſs upon the caſe, &c. And there are pledges of <P ie BS 

— fs wit) John Doe and Richard Roe, which ſaid bill 2 2 001 

ollows in theſe words; (to wit) To the juſtices of our lord the p d 

now King of the bench, Middleſex, (to wit) John Dawkes and upon a wri- 

Mary his wife, by Zokn Rayner the younger their attorney com- ting ſuppoſed 

plain of the right —— Henry Farl of De Lorane having pri- © > © bill of 

vilege of parliament, of a plea of treſpaſs upon the caſe, &c. for — 

that whereas the ſaid Earl, before the intermarriage of the ſaid member of 

John with the ſaid Mary, (to wit) on the 8th day of January in Prtament) 

the year of our Lord 1768, at »#/tminſter in the ſaid county of — 

Middleſex, according to the uſage and cuſtom of merchants, made the uſage and 

his certain bill of exchange in writing with his own hand there. — 

unto ſubſcribed, bearing date the ſame day and year aforeſad. * 

and then and there directed the ſaid bill of exchange to one 

Iimotiy Breci noch, by the name and deſcription ot Timothy 

Brecknock, Eſq. St. Mary le Bone, and thereby required the ſaid 

Timothy, ſeven weeks = date, to pay to the ſaid Mary before 

her intermarriage with the ſaid 7ohn by the name and deſcrip- 

tion of Miſs Read, thirty-two pounds, and ſeventeen ſhillings 

out of William Steward's money, as ſoon as he ſhould receive it 

for the ſaid earl, and then and there delivered the ſaid bill to 

the ſaid Mary, which ſaid bill of exchange afterwards, (to wit) 

on the ſame day and year aforeſaid, at Weſtminſter aforeſaid, in 

the county aforeſaid, according to the uſage and cuſtom of mer- 


chants, was ſhewn and preſented to the ſaid Timothy, for his 
$27 acceptance 
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acceptance thereof; and the ſaid Timothy then and there, accord- 
ing to the uſage and cuſtom of merchants, accepted the ſame; 
and the ſaid bill of exchange afterwards (to wit) on the firſt day 
of March in the year aforeſaid, at Weſtminſter aforeſaid, in the 
county aforeſaid, was ſhewn and preſented to the ſaid Timothy 
for payment thereof, but the ſaid Timothy then and there 
wholly refuſed to pay the ſame; of all which ſaid premiſes, the 
ſaid carl afterwards, (to wit) on the ſame day and year laſt afore- 
faid, at Weſtminſter aforeſaid, in the county aforeſaid, had no- 
tice; by reaſon whereof, and by force of the uſage and cuſtom of 
merchants; the ſaid carl became liable to pay the ſaid Mary be- 
tore her intermarriage with the ſaid Zohn the ſaid ſum of money 
in the ſaid bill of exchange contained, when he the ſaid earl 
ſhould be thereunto afterwards requeſted ; and being ſo liable the 
ſaid earl, in conſideration thercof, afterwards, (to wit) on the 
ſame day and year aforeſaid, at Weſtminfter aforeſaid, in the 
county foreſaid, undertook, and to the ſaid Mary then and 
there faithfully promiſed to pay to her the. ſaid ſum of money in 
the ſaid bill of exchange contained, when he the ſaid ear! ſhould 
be thereunto afterwards requeſted. 


2d Count. An indebitatirs aſſumpſit for gol. for goods ſold 
and 3 by the ſaid Mary (before her ſaid intermarriage) to 
the carl. 


gd Count. A quantum valebant for other goods, wares and 
merchandizes, ſold and delivered by the ſaid Mary (before her 
ſaid intermarriage) to the earl; and the plaintiffs aver, that the 
ſame were worth other 300. 


ath Count. An indebitatus afſumpfit for the further ſum of 
Zol. lent and advanced to the earl by the ſaid Mary before her 


{aid intermarriage. 


5th Count. An indebitatus afſumpfit for the further ſum of 
gol. paid, laid out and expended to and for the uſe of the carl, 
by the ſaid Mary, before her ſaid intermarriage. 


Yet the ſaid earl (although often requeſted: by the ſaid Mary 
before her intermarriage with the ſaid ohn, and by the ſaid 
John and Mary ſince their intermarriage) hath not yet paid the 
ſaid ſeveral ſums of money, or any part thereof, to the fd Mary 
before the ſaid intermarriage, or to the ſaid 7okn and Mary, 
or either of them, ſince their intermarriage ; but hath wholly 
refuſed ſo to do, and ſtill doth refuſe to pay the ſame to the ſaid 
Jolin and Mary, whereupon the ſaid Fokn and Mary ſay they 


are 


their atoreſai 
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are injured, and have ſuſtained damage to the value of ol. and 
e they bring ſuit, Sc. 


To this declaration, the ear! firſt pleads the general iſſue, non 
oſ/umpit, to the whole declaration, and 3 iſſue is joined. 
Secondly, by leave of the court, the earl pleads in bar, as to the 
firſt count in the declaration, that the ſaid ohn and Ma 
ought not to have their aforeſaid action thereof maintained again 
him; becauſe he ſays, that the ſaid Timothy Brecknock in the 
ſaid declaration mentioned, hath not at any time hitherto re- 
ceived any value of the ſaid V. Suward's money mentioned in 
the ſaid bill, or any part thereof, for the ſaid earl, but the ſame 
is ſtill whouy unpaid : and this he is ready to verify: wherefore 
he prays judgment, it the ſaid John and Mary ought to have 

. 4 action thereof maintained againſt him, Sc. 


W. Davy. 
To this plea the plaintiffs demurred generally, and the defend- 


ant joined in demurrer. 


Copy of the writing ſuppoſed to be a bill of exchange, ſet forth in the 
mY ebe the above — ut 


„% January 8, 1768. 
* SEVEN weeks after date, pleaſe to pay Miſs Read thirty. 
two pounds and ſeventeen ſhillings out of V. Steward's 
„ money, as ſoon as you receive it, for | 
| „% Your humble ſervant, 
{ 32. 175. 1. De Lorane. 


« To Timoth knock, Eſq. : 4.55 
* 155 oo vg q Accepted. Timothy Brecknock. 


This demurrer to the plea in bar to the firſt count in the de- 
claration, was argued by Serjeant Leigh for the plaintiff, and 
Serjeant Davy for the defendant, in this term. 


Serjeant Leigh for the plaintiff— This is an action againſt the 
drawer of a bl of exchange; and it is — 5 in the declara- 
tion, that the bill was preſented to Timothy Brecknock, the 
drawee, who accepted the ſame on the 8th da —_— 1768; 
and that —— on the iſt day of March 1768, the bill was 
preſented to Mr. Brecknock for payment thereof, but he then 
refuſed to pay the ſame ; ſo that Lord De Lorane, the drawer, is 
liable to pay the ſame, by the uſage and cuſtom of merchants. 

Vol. it b P | I expe 
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I expett it will be objected, that this is not a bill of OD 


but only an appointment, or an authority, or an order for Mr. 
Brecknock to pay the money out of V. Steward's money, as 
ſoon as he ſhould receive it; and that the drawer Lord De 
Lorane never intended to make himſelf chargeable by this bill, 
for that it is not ſaid to be for value received: but in anſwer to 
this, the caſe of Mackleod verſus Snee and others, in 2 Ld. Raym. 
1481. and 2 Stra, 762, is like this caſe, where the plaintiff de- 
clared, that A. B. drew a bill of exchange, dated 25th May, 
whereby he requeſted the defendant one month after date, to 
pay to the plaintiff or order, 7 106. * as my quarterly half- pay 
* to be due, from the 24th of June to the 27th of September 
next by advance; and the action was againſt the detendant 
upon his acceptance. It was objected, that this was no bill of 
exchange, becauſe it is not to pay in all events; and it was 
compared to the caſe of 7oceline verſus Leſerre, Eaſter 1 Geo. 1. 
B. R. „Pray, pay out of my growing ſubſiſtence, Sc.“ which 
was adjudged no bill of exchange, and which is cited in 2 Id. 
Raym. 1362. in the caſe of Jenny verſus Herle, which was upon 
a bill of exchange thus, Pray, pay to H. 1945l. upon de- 
* mand out of the money in your hands, belonging to the pro- 
„ prietors of the Divers mines, being 1 of the conſide- 
ration money for the manor of Weſt Buckley ;' which was ad- 
judged no bill of exchange. But in anſwer to theſe caſes, it 
was urged on the other fide (in the caſe of Mackleod verſus Snze 
and others ) that the bill, in that caſe, was a good bill of ex- 
change; for that it was not payable upon a contingency, nor out 
of a particular fund, but was payable in all events, and payable 
to order, and was drawn upon the general credit of the drawer 
not out of the half-pay ; for it is payable as ſoon as the quarter 
begins, for the halt-pay mentioned in the bill, which was not 
to be due till three months after ; and of that opinion was the 
whole court, and the judgement of the C. B. in Mackleod verſus 
Sree, that the bill was a good bill of exchange was affirmed. 
| Nola, the reporter did not underſtand how this caſe of Mackleod 
verſus Snee, was in favour of the plaintiff in the caſe at bar, 
tor it ſeems to him to be a caſe againſt the preſent plaintiff. 
Sed quere. | | 


Serjeant Davy for- the defendant. This is not a bill of ex- 
change, for three reaſons; iſt, It is not negotiable, not bei 
made payable to order. adly, It is not drawn for value received. 


And gdly, It is to pay out of a particular fund, viz. out of 


Wilham Steward's money as ſoon as you receive it, which is 
totally uncertain. | 
. 1. According 
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1. According to the uſage and cuſtom of merchants it is of 
| the very ellence of a bill of exchange, that it be made payable to 
ſome certain perſon or his order, or to the order of ſome cer- 
tain perſon (for a bill of exchange may be, and very often is 
made payable to the order of the drawer himſelf) but this bill is 
not made payable to the order of any perlon, is not negotiable, 
ſo cannot be ſaid to be a bill of exchange, drawn according to 
the uſage and cuſtom of merchants. See Mr. Cunningham's trea · 
tiſe on bills of exchange, &c. and 2 Stra. 1211. 


2. According to the uſage and cuſtom of merchants (eſpecially 


where you would charge the drawer) the bill muſt be drawn for 
value received, and to ſhew this there are many caſes in the 


books, 10 Mod. or Lucas's Reports 294, 316. and in Mr. Cun- 
mngham's book many caſes cited. 2 Stra. 1212. 


g. This is a bill made payable out of a particular fund, which 
is held not to be a bill of exchange, according to the uſage and 
cuſtom of merchants, 2 IA. Raym. 1961. _ verius Herle. 
1 Stra. 591. S. C. 2 Ld. Raym. 1563, Haydock verſus Lynch. 
to 4 Viner 241. Pearſe and Wheatley, reported in no other 

ook. | 


Serjeant Davy further ſaid, That ſuppoſe this could be ad- 
judged to be a good bill of exchange, yet the drawer is not 
liable upon the drawing of the bill, nor until the acceptor has 
failed in performing his undertaking ; Mr. Brecknock the accep- 
tor has undertaken to pay the — 175. out of Wilham Stew 
ard's money as ſoon as he ſhall receive it for Lord De Lorane, 
who has pleaded that Trmothy Brecknock hath not at any time 
hitherto received any value of the ſaid Milliam Steward's mone 
mentioned in the bill, or any part thereof for the ear; but the 
lame is wholly unpaid, which is admitted by the demurrer to be 
true, ſo that Brecknock hath not failed in performing his un- 
dertaking; and therefore the drawer is not yet chargeable, ſup. 
poling this be a bill of exchange, which the ſerjeant by no 
means admitted, but inſiſted it is not. 


Serjeant Leigh in reply, inſiſted, that the plea was ill, becauſe, 


by not denying that Brecknock accepted the bill, the plea tacitly 
admits he did accept the ſame for payment, as alleds 
declaration, 

Lord Chief Juſtice De Grey—lt is true, Brecknock did accept 
the bill to pay out of Wilham Steward's money as ſoon as he 
ſhould receive it; but is this a general acceptance to pay in 


all events ? 
P 2 Serjeant 


ged in the 
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Serjeant Leigh anſwered That the acceptance is a proof that 
Brecknock had received Milliam Steward's money; if he had 
not received the money of Steward, why did he accept the 


bill? And if this is only a partial, or a conditional accept... 


Judgment for 
the defend- 
ant, 


that the bill was not payable 10 order, nor was made 


ance, it muſt be conſidered as no acceptance at all, and then the 
drawer is liable. He gave no anſwer to the two firſt — 

or value 
received, that I heard, but only ſaid, that his brother * had 
got all his caſes out of Mr. Cunningham's book of bills of ex- 
change, &c. Whereupon Gould Juſtice ſaid, that Mr. Cunning 
ham's book was a very good book. 


Lord Chief Juſtice De Grey—The court ought to be very 
careful how they lay down the law, in caſes of bills of exchange, 
which ſo highly concern trade and commerce; and therefore I 
ſhall take a tew days for further conſideration. | 


Gould Juſtice—I was preſent at the Old Baily when a perſon 
was indicted for forging a bill of exchange; and it appeared by 
the bill ſuppoſed to be forged, that it was neither made pay- 
able to order, or for value received. all the aldermen then preſent 
at the Old Baily ſaid, it was no bill of exchange; ſo the priſoner 
was acquitted. In a little book called Lex Mercator, there are 
various precedents of bills of exchange, ſome with value re- 
cerved, and ſome without thoſe words; but there is not one that 
is not made payable to order. f 


After ſome days taken to conſider this caſe, the Lord Chief 
Juſtice delivered the opinion of the whole court for the defend- 
ant to the following effect. | 


Lord Chief Juſtice De Grey—-The pleadings in this cauſe, 
having before been fully ſtated, are well underſtood ; the queſtion 
ariſes upon the firſt count in the declaration, viz. whether the 
bill therein ſet forth is a bill of,exchange, made according to 
the cuſtom and uſage of merchants; ſo that an action will he 


thereupon, 


It was objefted at the bar for the defendant, that tlus is not a 
bill of exchange, made according to the uſage and cuſtom of 
merchants, for three reaſons ; 1ſt, Becauſe it is not made payable 
to order; 2dly, That it is not drawn for value received; and 


laſtly, That it is payable out of a ſuppoſed fund, at a future 


tune, which was uncertain, and might or might not happen. 


We ſay nothing upon either of the two firſt objeftions, be. 
cauſe our opinion that this is no bill of exchange, is grounce 


upon the laſt objettion only. The 
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The inſtrument or writing, which conſtitutes a good bill of 
exchange, according to the law, uſage and cuſtom of merchants, 
is not confined to any certain form or ſet of words; yet it muſt 
have ſome eſſential qualities without which it is no bill of ex- 
change; it muſt carry with it a per/onal and certain credit given 
to the drawer, not confined to credit upon any thing or 5 


it is upon the credit of a per/on's hand, as on the hand of 


the drawer, the indorſor, or the perſon who negotiates it; he to 
whom ſuch bill is made payable or indorſed, takes it upon no 

articular event or contingency, except the failure of the general 
2 credit of the per/ons drawing or negociating the ſame. 

n the preſent caſe, the drawer did not make this writing or in- 
ſtrument upon his own per/onal general credit, that in all events 
he would be liable in caſe Brecknock ſhould not pay it out of 
IWilkam Steward's money; but both the drawer, and the perſon 
to whom payable, look only at the fund, and no per/onal credit 
is given to the defendant the drawer, 

It was objefted at the bar, that this bill is accepted by Breck- 
nock generally, and in an unlimited manner: I anſwer, if the 
bill had been drawn accordingly, in a m and unlimited 
way, both the bill andthe acceptance would have been good ; but 
the acceptance muſt mean, that Brecknock accepts it to pay 
out of Steward's money not out of the drawer's money; and upon 
this record it appears, that Brecknock has not received any of 
Steward's money. 1 think it would be monſtrous to ſay, that 


cither the drawer or acceptor ought to pay this gel. 175. out bn: 4 


their own money. The caſe in Id. Raym. 1481. is not to pay 
out ot a contingency, but in all events. And there is no caſe, 
that I can find, in any book, wherever an action would lie, as 
upon a bill of dy as where the ſame was payable out of a 
future contingent fund. The caſe of Andrews and Franklin, 
1 Sa. 24. was a caſe on a promiſſory note, to pay within two 
months after ſuch a ſhip is paid off, and counts upon the ſta- 
tute, It was inſiſted that this is not negotiable, it being upon 
a contingency which may never happen ; but the court held the 
paying off the ſhip is a thing of a public nature, and morally cer- 
lain. Upon the whole, we are all of opinion, that judgment as 
to the firſt count in the declaration, muſt be entered for the 
defendant. 
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See poſt, p, The Warden and Commonalty of the Myſtery of Grocers 
15 : of the City of London, wer/us the Archbiſhop of 
Canterbury, and William Backhoufe, Clerk. HI: 
quare impedit, C. B. 


Nos. This London. FREDERICK, Archbiſhop of Canterbury, and 


William Backhouſe, Clerk, were ſummoned to an- 
Michaelmas (wer the wardens and commonalty of the myſtery of Grocers of 
KU. the city of London, of a plea that _ permit the ſaid wardens 
and commonalty, to preſent a fit perſon to the church of Saint 
8 Mary le Bow, with the churches of Saint Pancras Soper- lane, and 
22 wa Allhallows Honey-lane, thereunto annexed, which is vacant, _ 
belongs tothe gift of the ſaid wardens and commonality, as — wy; 
1. and whereupon the ſaid wardens and 1 George Mar - 
gre their attorney ſays, that the ſaid wardens and commonalty o 
torth, that the myſtery of Grocers of the — of London, were ſei ſed of — 
_ Plaintiffs advowſon of the church of Althatlows Honey-lane, in the city 0 
rp London, as of one in groſs by itſelf, as of fee and right ; _ _ 
* of ing ſo ee 3 N 5 r — rs Y, = 
rows the 27th day o reh, in the year : 
— 225 . to the ſaid church, then being vacant, one 2 Hut 
that on 27th chinſon, their Clerk, who on the preſentation of = o_ 2 
March 1763s dens and commonalty was admitted, inſtituted, - _ a 
they = 4 into the ſame, in the time of 2 in the _ _ * 
Thomas vereign lord King _— ws re 9 — the -_ r. = = « 
Hutchinſon, commonalty further ſa „that the Archbiſhop o 
or" ſeiſed of < 5 of the church of Saint Mary erg 
ee be be, oe Le 
chbiſhoprick; an of, 
8 ary Archbiſha of Canterbu -i on the 16th day of Odfober, in the 
_ - : {off is archbiſhoprick, collated 
fee of the ad- year of our Lord 1662, in right of his archbi oprick, co _ 
vowlon of St. the ſaid laſt mentioned church, then being _ = — 
— l Bow, George Smallwood, his Clerk, and did lace and indu - un 
right of his the corporeal poſſeſſion thereof and the ſaid wardens and co 
chb - - ſaid archbiſhop was ſeiſed of the 
1 monalty further ſay, that the ſaid arch = Pp 3 
that Witiam advowſon of the church of Saint Pancras my a 5 
Juxon, then in groſs by itſelf, as of fee and right, in right _- — 
archbiſhop, hiſhoprick; and being ſo ſeiſed thereof, the ſaid uf __ _ 
e archbiſhop of Canterbury, on the 1oth day of June, in the 


1662, col- of our Lord 1662, in right of his archbiſhoprick, collated the 
— — that the ſame archbiſhop was ſeiſed of the advowſon of St. Pancras Soper lane, in 
fee in groſs, in like right, and 19th of June 1662, collated it on Samuel Dillingbam f 


ſaid 
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ſaid laſt mentioned church, then being vacant, on one Samuel 
Dillingham his Clerk, and did place and induft him into the 

corporeal poſſeſſion thereof ; and the ſaid wardens and com- 

monalty, and the ſaid archbiſhop being ſo reſpettively ſeiſed of 

the advowſons, of the ſaid churches as aforeſatd ; and the ſaid — three 
churches being reſpectively ſo full as aforeſaid, as well the ſaid deſtroyed by" 
church called Alltallows Honey. lane, as the ſaid churches called fire. | 
Saint Mary le Bow, and Saint Pancras Soper-lane, were burnt 

down and deſtroyed by fire; and thereupon by a certain act of 
parliameat, made in the parliament of our ſovereign lord Charles 

the ſecond, late King of England, at Weſtminſter, in the twenty- And there- 
ſecond year of his reign, intituled an additional act for rebuild- upon, by a 
ing of the city of {pa uniting of pariſhes and rebuilding of the Gt. r dd , 
cathedral and parochial e 1 within the ſaid City ; 1t was, enacted, that 
amongſt other things, enacted, that the pariſhes of Saint Mary le the pariſhes of 
Bow, Saint Pancras Soper-lane, and Althallows Honey-lane, ſhould 2 ie 
be united into one pariſh, and the church theretofore belonging to Pancras $So- 
the ſaid pariſh of Saint Mary le Bow, ſhould be the pariſh church per lane, and 
of the ſaid pariſhes ſo united; and it was by the ſame act provided, — 
that notwithſtanding ſuch union as aforeſaid, each and every of ſhouts Va 
the pariſhes ſo united, as to all rates, taxes, parochial rights, united; and 
charges and duties, and all other- privileges, liberties 0 re- . 
lpetts whatſoever, other than what were therein before men- ſhould be the 
tioned and ſpecified, ſhould continue and remain diſtinct, and as pariſh church 
theretofore they were before the making of that act; and that 2 
the ſeveral and reſpettive patrons of the ſaid churches ſo united, That 8 
ſhould and might preſent by turns to that church only, which by ſpective pa- 
that act was appointed, to be rebuilded and eſtabliſhed for the pa- — ws 
riſh church of the pariſhes ſo united as aforeſaid; the firſt pre- ſo unites, 
ſentation to be made by the patron of ſuch of the ſaid churches, ſhould and 
the endowments whereof were of the greateſt yearly value, as 7's" preſent 
by the ſaid act of parliament more fully appears; by virtue of a 
which ſaid act of parliament, the ſaid Archbiſhop of Canterbury only; the 

in right of his ſaid archbiſhoprick, and the ſaid wardens and fit 7 
commonalty, became ſeiſed of the ſaid advowſon of the ſaid — by the 
church of Saint Mary le Bow, with the churches of Saint Pan- patron of ſuch 
cras Soper lane, and Althallows Honey-lane, as of one in groſs by C—_ | 
itſelf, as of fee and right, and were intitled to preſent to the — 
ſaid church of Saint Mary le Bow in turns as aforeſaid, when the whereof were 
ſaid church ſhould become vacant; and the wardens and com- * — greateſt 
monalty further ſay, that after the making of the ſaid act of jy virtue 
parliament, the ſaid church of Saint Mary le Bow became vacant, whereof the 
by the death of the ſaid George Smallwood the laſt incumbent of archbiſhop | 
that church, by reaſon whereof Wilkam Sancreft, then arch- —— 


biſhop of Canterbury, on the 234 day of September in the year of of the advow- 
ſon of Bow 
Church, and the other two in fee, as of one in groſs, and intitled to preſent to Bow Church as afore- 
ſaid. That after the ſtatute, the church of Bow became vacant by the death of George Smallwood, 
and archbichop Sancrof:, on the 23d of Sept. 1679, collated Timothy Puller, 
: P 4 our 
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our Lord 1679, as in his firſt turn in right of his archbiſhoprick, 
collated the ſaid church ſo being vacant, on one Timothy Puller, 
his clerk, and did then and there place and induct the ſaid 
2 Puller into the corporeal 3 of _ ſaid JH in 
the time of peace, in the time of our late lord King Charles the 
That he ſecond : — the ſaid wardens and commonalty further ſay, that 
came vacant the ſaid church afterwards became vacant by the death of the 
by the death ſaid Timothy Puller, whereupon John Tillotſon, then Archbiſhop 
of Fuller; and of Canterbury, on the 21ſt day of November, in the year of our 
8 Lord 169g, as in his ſecond turn in right of his ſaid archbiſhoprick, 
the 21 Nov, collated the ſaid church, ſo being vacant, on one Samuel Bradford, 
1693, as 7 his clerk, and did then and there place and induct the ſaid Samuet 
tur collates Fragford into the corporeal poſſeſſion of the ſaid church, in 
Samuel Brad- the time of peace, in the time of our late ſovereigns King William 
fore, who was and Queen Mary; and the ſaid Samuel Bradford ſo being in the ſaid 
— church as aforeſaid, he the ſaid Samuel Bradford was afterwards 
of Rocheſter, Tighttully and canonically created and conſecrated biſhop of the 
andthe church biſhoprick of Rockeſter : and the ſaid church became vacant by 
— be +; the * car Ns of the ſaid Samuel Bradford to the ſaid . 
whereby King of Rocheſter, whereby his ſaid late majeſty King George the firſt, 
Geo. 1. by by reaſon of his royal prerogative annexed to his crown of 
— Fon dhe Great Britain, became intitled to preſent a fit perſon to the 
oth of July church aforeſaid, ſo vacant ; and thereupon his ſaid majeſty, by 
2720, pre-. reaſon of his royal prerogative aforeſaid, on the 10th 25 of 
— 4 July. in the year of our Lord 1720, preſented one Samuel Ee 
an doctor in divinity, his clerk, to the ſaid church of Mary le Bow, 
church with with the churches of Saint Pancras Soper-lane, and Allhallows e 
_ —_ two Floney-lane, who, on the preſentation of his ſaid late majeſty King 
who ws George the firſt, was admitted, inſtituted and inducted therein, 
admitted, &c. in the time of peace, in the reign of his ſaid late majeſly ; and 
2 was the ſaid Samuel Liſle being ſo clerk of the ſaid church, he the 
ee biſhop ſaid Samuel Lſle was afterwards rightfully and canonically created 
of Saint and conſecrated biſhop of the biſhoprick of Saint A/aph, and 
_ the ſaid church became vacant by the promotion of the ſaid 
King Geo. 2. Samuel Liſle to the ſaid biſhoprick ; whereupon our late ſove- 
by his prero- reign lord King George the ſecond, by virtue of his royal pre- 
8 rogative annexed to his crown of Great Britain, became intitied to 
x — oY preſent a fit perſon ta the church aforeſaid, ſo vacant; whereupon 
ſented Doctor Our ſaid late king, by reaſon of his royal prerogative aforeſaid, on 
Themes the 16thday of April in the year of our Lord 1744, * one 
like 1 on Thomas Newton, doctor in divinity, his clerk, to the ſaid church of 
whe as as. - Sand Mary le Bow, with the churches of Saint Pancras So er-lane, 
mitted, &. and A!hallows Honey-lane, who, on the preſentation 0 his ſaid 
late Majeſty, was admitted, inſtituted and inducted therein in the 
That after, time of peace, in the time of our ſaid late King; and after- 


wards the wards the ſaid church became vacant, by the free reſignation of 

church be- 

cime vacant by the free reſignation of Doctor Newton, and is yet void; by reaſon whereof it belongs to 

the plaintiffs in their turn, being the third, to preſent a fit perſon, but the defendants hinder 3 
C 
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the ſaid Thomas Newton, and yet is void, by reaſon whereof it 
belongs to the ſaid wardens and commonally in their turn, being 
the third turn, to preſent a fit perſon to the ſaid church ſo void; 
yet the ſaid archbiſhop and Milliam unjuſtly hinder them from 
preſenting a fit perſon to the ſaid church; whereupon the ſaid 
' wardens and commonalty ſay that they are injured and have ſuſ- 
* damage to the value of 200/. and therefore they bring 
uit, Sc. 


And the ſaid archbiſhop and William Backhouſe, by John Ver- The arch- 
non their attorney, come and defend the wrong and injury when, biber demurs 
&c. and the ſaid archbiſhop ſaith, that the ſaid wardens ande. 
commonalty ought not to have their ſaid action againſt him; 
becauſe he ſays, that the declaration aforeſaid, and the matters 
therein contained, are inſufficient in law to enable the ſaid war- 
dens and commonalty to have or maintain their ſaid action; to 
which ſaid declaration, in manner and form as the ſame is above 
made, he the ſaid archbiſhop is under no neceſſity, nor is he in an 
manner bound by the law of the land to anſwer ; and this he is 
ready to verify: wherefore, for want of a ſufficient declaration in 
this behalf, the ſaid archbiſliop prays judgment, and that the ſaid 
wardens and commonalty may be barred from having their ſaid 
action againſt him. And the ſaid Wilham Backhoufe lays, that he The other de- 
is parſon of the ſaid church, imparſoned in the ſame on the pre- — 
ſentation of the ſaid archbiſhop, and that the ſaid wardens and chat bf A 
commonalty ought not to have or maintain their ſaid action againſt ſon of the faid 
him; becauſe he ſays, that true it is, that the ſaid wardens and — 
commonalty were ſeiſed of the advowſon of the church of Al. Tk 
hallows Mey dave, and preſented thereto the ſaid Thomas Hut- biſhop, that 
chinſon, as in the ſaid declaration mentioned; and that the then 2 
archbiſhop of Canterbury was ſeiſed of the advowſon of the church 2 
of Saint Mary le Bow, and collated the ſame church on the ſaid aQion. 
George Smallwood, as in the ſaid declaration mentioned; and alſo — 
that the ſame archbiſhop was ſeiſed of the advowſon of the church N= a. 
of Saint Pancras Soper-lane, and collated the fame church on hallows Ho- 
the ſaid Samuel Dillingham, as in the ſaid declaration mentioned; — war 6 
and that the ſaid three churches were deſtroyed by fire; and that — 
by the ſaid act of parliament it was enacted in ſuch manner and that the arch- 
form. as in the ſaid declaration is'alledged ; and that thereupon erg 
the ſaid archbiſhop, and the ſaid wardens and commonaliy, be- — 
came ſeiſed of the ſaid advowſon of the ſaid church of Saint collated 
Mary le Bow, with the churches of Saint Pancras Soper-lane, Smallwood; 
and Allhallows Honey-lane, and were intitled to preſent thereto ral — 


in ſuch manner and form as in the ſaid declaration men- ſeiſed of St. 
Pancras So- 
per-lane, and collated Dillingham; that the three churches were burnt; and that by ſtatute it was 
t nacted as in the declaration ; and that ther-upon the archbiſhop and plaintiffs became ſeiſed and in- 
ticled to preſent, as ia the declatation; and that Bow church became vacant by the death of Small- 


tioned; 
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wood, as in 
the declara- 
tion. But he 
further ſays, 
that Bow 
church was 
of greater va- 
luce than ei- 
ther of the 
other two 
churches; 
and that the 
church of 
Allhallows 
Honey-lane 
wos or greater 
value than 
St. Pancras 
Soper- lane; 
that is to ſay, 
Bow church 
331. 128. 3d. 
halfpenny, 
Althallows 
19l. 38. 9d. 
St. Pancras 
131. 6s. 8d. 
and no more 
anrnim 
. 
By reaſon 
whereof the 
archbiſhop for 
th: time be- 
ing, became 
intitled to 
preſent to 
Bow church 
in the firſt 
turn, the 
plaintiffs in 
the ſecond 
turn, and the 
archbiſhop in 
the third turn. 
That true it 
18, that arch- 
biſhop San- 
croft, on the 
death of 
Smallwood, 
did in his firſt 
turn collate 
Puller; and 
that the 
church be- 
came vacant 
by the death 
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tioned; and that the ſaid church of Saint Mary ſe Bow became 
vacant by the death of the ſaid George Smallwood, as in the ſaid 
declaration is alledged: but the ſaid William Backhouſe further 
ſays, that at the time of making the ſaid act of parliament, the 
endowment of the ſaid church of Saint Mary le Bow was of 
greater yearly value than the endowment of the ſaid church of 
Allhallows | Airy 5-4 or of the ſaid church of Saint Pancras - 
Soper-lane ; and that the endowments of the ſaid church of Al. 
kallows Honey-lane then was of greater yearly value than the ſaid 
church of Saint Pancras Soper-lane ; (that is to ſay) the endow- 
ment of the ſaid church of Saint Mary le Bow then was of the 
yearly value of g/. 125. gd. halfpenny, the endowment of the 
ſaid church of Allhallous Honey-lane then was of the yearly value 
of 19“. 3s. 9d. and no more; and the endowment of the ſaid 
church of Saint Pancras Soper-lane then was of the yearly value 
of 1g. bs. 8d. and no more; (to wit) at London aforeſaid, in the 
parith of Saint Mary le Bow, in the ward of Cheap by reaſon 
whereof, and according to the form and effect of the ſaid act of 
— the ſaid archbiſhop of Canterbury for the time being 

ecame and was intitled to preſent to the ſaid church of Saint 
Mary le Bow in the firſt turn, the ſaid wardens and commonalty in 
the /econd turn, and the archbiſhop of Canterbury for the time being 
in the td turn, when and as the ſame church ſhould become 
vacant : and the ſaid Wilham Backhouſe further ſays, that true it 
is, that the ſaid Milliam Sancreft, then archbiſhop of Canterbury, 
on the ſaid vacancy by the death of the ſaid George Smallwood, did 
in his turn, being the firſt turn, in right of his ſaid arckbrſhoprick, 
collate the {aid church, ſo being vacant, on the ſaid Timothy Pul- 
ler his clerk, and did place and induct him into the corporeal 
N of the ſame, as in the ſaid declaration is above al- 
edged; and that the ſame church afterwards agam became vacant 
by the death- of the ſaid Timothy Puller; but the ſaid Witham 
Backhoufe ſays, that thereupon, and according to the form and 
effett of the ſaid act of cat: "xv ey it belonged to the ſaid war- 
dens and commonally to preſent to the ſame church ſo being va- 
cant in their turn, being the ſecond turn, and the ſame vacancy 
then and there being the ſecond vacancy of the ſame church after 
the making of the fad act of parliament; but that the ſaid John 
Tillotſon, then archbiſhop, having no lawful title to collate the 
ſame church in that turn, but uſurping upon the ſaid wardens 
and commonalty, did collate the ſame church, ſo being vacant, 
on the ſaid Samuel Bradford, and did then and there place and 
indutt him into the corporeal poſſeſſion of the fame church, in 


of Puiler ; but that thereupon, according to the ſaid ſtatute, it belonged to plaintiffs to preſent in their 


ſecond turn ; but that Archbiſhop Tillotſon collated Bradford, by ulurpation. 


the . 
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the time of peace, in the time of our ſaid late Sovereigns King 
Witham and Queen Mary; and the ſaid Samuel Bragford ſo being That Brad- 
in the ſaid church as aforeſaid, he the ſaid Samuel Bradford was ford being in 
afterwards rightfully and canonically created and conſecrated church, was 
b:ſhop of the — of Rocheſter; and the ſaid church be- created bi- 
came vacant by the promotion of the ſaid Samuel Bradford to ſhop of Ro- 
the ſaid biſhoprick of Rocheſter, whereby his ſaid late majeſty 
King George the Firſt, by reaſon of his royal prerogative, an- 
nexed to the crown of Great Britain, became intitled to preſent 
a fit perſon to the ſame church ſo vacant ; and thereupon his ſaid And King 
majeſty, by reaſon of his royal — — aforeſaid, on the ſaid George It. 
10th day ot Jy. in the ſaid year of our Lord 1720, preſented — 
one Samuel Liſle, doctor in divinity, his clerk, to the ſaid church prerogative, 
of Saint Mary le Bow, with the churches of Saint Pancras — 5 
a ey and Allhallows Honey. lane: who, on the preſentation O was 2. 
of his ſaid late majeſty King George the Firſt, was admitted, in- mitted, &c. 
ſtituted and inducted therein, in the time of peace, in'the reign And Lotor 
of his late majeſty; and the ſaid Samuel Liſie, being ſo clerk of the (002 25mg 
ſaid church, he the ſaid Samuel Liſle was atterwards rightfully and ſad church, 
canonically created and conſecrated h, of the biſhoprick of was created 
Saint Aſaph ; and the ſaid church became vacant by the promo- — % 
tion of the ſaid Samuel Liſie to the ſaid biſhoprick, whereupon And King 
our late ſovereign lord King George the Second, by virtue of his George 24. 
royal prerogative annexcd to his crown of Great Britain, became — 4 
intitled to preſent a fit perſon to the ſaid church ſo vacant ; of april 
whereupon our ſaid late King, by reaſon of his royal 22 1744, pre- 
aforeſaid, on the 16th day of April, in the year of our Lord 1744, _ 2 
preſented one Thomas —_ doctor in divinity, his clerk, to the gas admitted, 
ſaid church of Saint Mary de Bow, with the churches of Saint &c. 
Pancras Soper-lane, and Allhallows Honey-lane ; who, on the 
preſentation of his ſaid late majeſty, was admitted, inſtituted 
and inducted therein, in the time of peace, in the time of our 
ſaid late lord the King; and afterwards the ſame church became and after. 
vacant by the free reſignation of the ſaid Thomas Newton, by wards the 
reaſon whereof it then belonged to the ſaid preſent archbiſhop in cn vst 
his turn, being the third turn, to collate the ſame church on a by the revige 
fit perſon; and that thereupon the ſaid preſent 3 col- — 
lated the ſame church, ſo being vacant, on him the ſaid Wilham 59n _—_ 
Backhouſe, his clerk, and did then and there place and indutt him ſos whereof 
into the corporeal poſſeſſion of the ſame church, in the time of — to 
peace, in the time of our lord the now King, before the iſſuing — 
of the ſaid writ of the ſaid wardens and commonalty ; and the preſent in his 
ſaid William, by reaſon thereof, from thenceforth hitherto third turn, 
hath been, and {till is, parſon of the ſame church imparſoned in haengen he 
collated the 
defendant Backouſe, before the iſſuing of the writ of the plaintiffs; by reaſorf whereof Backhouſe is 
ſtul parſon impai ſuned of the church 3 and this, &. wherefote, &c, 
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the ſame on the collation of the ſaid archbiſhop ; and thus the 
ſaid Witham Backhouſe is ready to verify: wherefore he prays 
judgment if the ſaid wardens and commonalty ought to have their 
aforeſaid action againſt him, Sc. 

V. Fephſon. 


Plaintiffs join And the ſaid wardens and commonalty ſay, that the ſaid de- 

1 claration, and the matters therein contained, are ſufficient in 

archbiſhop, 1aW for them, the ſaid wardens and commonalty, to have and 

andpray maintain their aforeſaid action againſt the ſaid archb1ſhop; which 

—— 2 ſaid matters the ſaid wardens and commonalty are ready to ve- 

—3 - rify; and ſince the ſaid archbiſhop hath not given any anfwer 
thereto, the ſaid wardens and commonalty pray judgment, and a 
writ to the ſaid archbiſhop, for that the ſaid archbiſhop is 
named in the original writ of the ſaid wardens and com- 
monalty. 


The plain- And as to the ſaid plea of the ſaid Wilham Backhouſe, by him 
_ -: _ above pleaded, the ſaid wardens and commonalty ſay, that _ 
— — by reaſon of any thing in that plea alledged, ought not to | 

they ought 1 from having their aforeſaid action againſt the ſaid Mil- 
— to N. iam, becauſe OY that the endowment of the ſaid church 
cauſe proteſt. Of Althallows Honey. lane, was not, at the time of making of the 
ing, tht faid act of parliament, of greater value than the ſaid church of 


 Allhallows Faint Pancras Soper-lane ; proteſting alſo, that the ſaid John 


"Honey-lane, 


was not, at 4 ?{0tſon, archbiſhop of Canterbury, in the ſaid plea mentioned. 
the time of did not uſurp upon the ſaid wardens and commonalty, 1n manner 
making = and form as the ſaid William Backhouſe hath above in that plea 
—_ „Aue Alledged ; for a replication in this behalf, the ſaid wardens and 
than St. Pan- commonalty ſay, that the ſaid church became vacant by the free 
cras ; proteſt= reſignation of the ſaid Thomas Newton, and yet is void; by rea- 
ing alto, that ſon whereof it belongs to the ſaid wardens. and commonalty in 
ch bi ſnop : : . | 
Titiorſon did their turn, being the third turn, to preſent a fit perſon to the 
not uſurp faid church ſo void; yet the ſaid archbiſhop and William un- 
— juſtly hinder them from preſenting a fit perſon to the ſaid 
For replicati- Church, as the ſaid wardens and commonalty have above in their 
on, the plain= ſaid declaration alledged ; without thts, that it belonged to the 
aint fay, that ſaid wardens and commonalty to preſent to the ſaid church at the 


the church 
became va- ſecond turn, when the ſame became vacant by the death of the 


. cant by the ſaid tp Puller, in manner and form as the ſaid Milliam 


— Backhouſe hath above in that plea alledged; and this they are 


ton, and it ready to verify: wherefore they pray judgment and a writ to the 


belongs to ſaid archbiſhop, together with their damages by reaſon of the 
—— ſaid impediment, to be adjudged to them, &c. 
their third 2 Fo Burland. 


-turn, yet the 


archbiſhop and defendant hinder them, Without this, that it belonged to plaintiffs to preſent at the 
— turn when the church became vacant by the death of Puller, as Backhouſe has alledged in 

$ piCa, | 
And 
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And the ſaid IWi/lam Backhouſe ſaith, that the ſaid plea of the The defen- 
ſaid wardens and commonalty, by them above in reply pleaded — 
to the ſaid plea of the ſaid William Backhouſe, and the matters , che — 
therein contained, are not ſufficient in law for the ſaid wardens cation; 

and commonalty to have or maintain their ſaid attion againſt 

him ; to which ſaid replication, in the manner and form as the 

ſame is above made, he the ſaid William Backhouſe 1s under no 

neceſſity, nor is he in any manner bound by the law of the land 

to anſwer; and this he is ready to verify: wherefore, for want 

of a ſufficient replication in this behalf, the ſaid Wilham Back- 

houſe wy, judgment, and that the ſaid wardens and commonalty 

may be barred trom having and maintaining their ſaid attion 

againſt him, Sc. And for cauſes of this demurrer in law, the and thews for 
fad William Backhouſe, according to the form of the ſtatute in you _ 
ſuch caſe made and provided, ſhews to the court here theſe nd, bus ner 
cauſes following; (to wit) for that the ſaid wardens and com- traverſed any 
monalty have not traverſed, or attempted to put in iſſue any Ter — fat 
matter of fact alledged by the ſaid Willam Backhouſe in his ſaid che le; bur 
plea; but have 3 and attempted to put in iſſue a matter have traverſed 
of law, to be tried by a jury; and for that the ſaid replication waer of law, 


is in other reſpetts inſufficient and informal, &c. 
V. Jepliſon. 


And the ſaid wardens and commonalty ſay, that the faid plea Joinderia 
by them above in reply pleaded to the faid plea of the ſaid Mil- demurrer. 
lam Backhouſe, and the matters therein contained, are ſufficient 
in law for them the ſaid wardens and commonalty to have and 
maintain their ſaid action againſt him; which ſaid matters the 
ſaid wardens and commonalty are ready to verify: and lince the 
faid Wilkam Backhouſe hath not given any anſwer thereto, the 
faid wardens and commonalty, as before, pray judgment and a 
writ to the ſaid archbiſhop, together with their damages, to be 
adjudged to them, Gc. 

J. Burland. 


The Warden and Commonalty of the Myſtery of [See ante pa. 
Grocers, of the City of London, verſus the Arch- 11 
biſhop of Canterbury, and William Backhouſe, 

Clerk. In quare impedit, C. B. 


THIS caſe was twice well argued at the bar; the ſirſt time, [Where an 
by Serjeant Zeph/on for the defendants, and Serjeant —_—_ 1 
Lagh for the plaintiffs, in 8 term laſt; the ſecond time, n that the 
by Serjeant Forſter for the defendants, and Serjeant Burland for patrons are te 
the plaintiffs, in Eaſter term laſt. preſent by 
z "= turns, A pres. 
0 10gative pres 
ſentation of the Crown doth not paſs for the turn of the etherwiſe rightful patron. See Caillaud v. 
Tretuard, 2 H. Black, Rep. 324: 6 Term Rep. 439; 778.] 
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The title of 
the plaintiffs 
ſet forth inthe 
declaration, 


ſhortly ſtated. 
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To ſhew the plaintiffs title to preſent a fit perſon to the church 
of Saint Mary þ Bow, as in their third turn; the declaration 
alledges, that they were ſeiſed of the advowlon of the church 
of Allhallows Honey-lane, and in the year 166g preſented Thomas 
Hutchinſon, who was thereunto admitted, Sc. That the Arch- 
biſhop of Canterbury was ſeiſed of the advowſon of the church 
of Saint Mary le Bow, in right of his archbiſhoprick, and that 
Archbiſhop Zuxon, in the year 1662, collated the ſame on George 
Fe OK and that the ſame archbiſhop was ſeiſed of the ad- 
vowſon of the church of Saint Pancras Soper-lane, in right of his 
archbiſhoprick, and in the year 1662 collated the ſame on Samuel 
Dillingham. And the plaintiffs and the archbiſhop being ſo re- 
ſpettively ſeiſed of the advowſons of thoſe churches, and the 
lame being ſo reſpettively full as aforeſaid, were all burnt down 
and deſtroyed by fire; and thereupon by an act of parliament 
made in the twenty-ſecond year of King Charles the ſecond, in- 


-tituled an additional act for rebuilding of the city of London, 


uniting of pariſhes, and rebuilding of the cathedral and paro- 
chial churches within the ſaid city, it was (among other things) 
enacted, that the pariſhes of Saint Mary le Bow, Saint Pancras 


Sober. lane, and Allhallows Honey. lane, ſhould be united into 


one 11 and the church theretofore belonging to the pariſh of 
Saint Mary le Bow, ſhould be the pariſh church of the pariſhes 
ſo united; and it was thereby provided, that, notwithſtanding 
ſuch union, each of the pariſhes ſo united, as to all rates, pa- 
rochial 2 charges and duties, and all other privileges, li- 
berties and reſpects whatſoever, other than what were therein- 
before mentioned and ſpecified, ſhould continue and remain 
diſtin&, and as theretofore they were before the making of that 
act; and that the ſeveral and reſpective patrons of the churches ſo 
united, ſhould and might preſent by turns to that church only, 
which by that a was appointed to be rebuilded and 7 for 
the pariſh church of the pariſhes ſo united: the firſt preſentation 


to be made by the patron of ſuch of the ſaid churches, the 


endowments whereof were of the greaceſt yearly value, By virtue 


of which att, the archbiſhop of Canterbury, in right of his 
archbiſhoprick, and the ſaid wardens and commonalty, became 
ſeiſed of the advowſon of the church of Saint Mary de Bow, 
with the churches of Saint Pancras Soper-lane, and Allhallows 
Honey-lane, as of one in groſs by itſelf, as of fee and right, and 
were intitled to preſent to the church of Saint Mary le Bow, in 
turns as aforeſaid. And the plaintiffs further ſay, that after the 
making of the ſaid act, the church of Saint Mary le Bow be- 
came vacant, by the death of the ſaid George Smallwood, by reaſon 
whereof archbiſhop Sancroft, on the 23d of September 1679, as 
in his firſt turn, in right of his archbiſhoprick, collated _ — 
| chure 
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church on one Timothy Puller. And the plaintiffs further fay, 
that the ſaid church became vacant by the death of Timothy 
Puller, whereupon archbiſhop Ti/lotfon on the 2 1ſt of November 
1693, as in his ſecond turn, in right of his archbiſhoprick, col- 
lated the church on one Samuel Bradford, who being in poſſeſſion 
thereof, was created biſhop of Rocke/ter, whereby King George the 
Firſt, by his prerogative on the 1oth of July 1720, preſented one 
Doctor Samuel L;f{: to Bow church, with the other two churches, 
who was admitted; and the ſaid Samuel L/fle, being ſo clerk of 
the ſaid church was created biſhop of Saint Aſaph, whereupon 
King George the ſecond, by his a, on the 16th of 
April 1744, preſented one Doftor homas Newton in like man- 
ner, who was admitted, Sc. that afterwards the church became 
vacant by the free reſignation of Dottor Newton, and is yet void ; 
by reaſon whereof it — to the plaintiffs in their turn, 
being the third turn, to preſent a fit perſon to the ſaid church, 
yet the defendants hinder them from preſenting a fit perſon to 
the ſaid church. 


The archbiſhop demurs upon the declaration generally, and Archbitkop 
the plaintifls join in demurrer. | de muts. 


The other defendant, Milliam Backhouſe, pleads in bar, and The tea of 
ſays, that he is parſon of the ſaid church, imparſoned on the 2 
preſentation of the archbiſhop; he admits that the plaintiffs bange gag 
were ſeiſed of Allkallows Honey-lane, and preſented Hutchinſon ; ſhortly. 
that the archbiſhop was ſeiſed of Bow church, and collated Small- 
wood; that the archbiſhop was ſeiſed of Saint Pancras Soper- 
lane, and collated Dillingham ; and that the three churches were 
deſtroyed by fire; and that by the ſaid att of parliament it was 
enacted in ſuch manner and form as in the declaration is alledged ; 
and that thereupon the archbiſhop and the ſaid wardens and com- 
monalty became ſeiſed of the advowſon of Bow church, with the 
other two churches, and were intitled to preſent thereto in ſuch 
manner and form as in the declaration mentioned. But the faid 
IWikam — further ſays, that at the time of making the 
ſaid act, the endowment of Bow-church was of greater yearly 
value than that of Allhallows Honey-lane, or of Saint Pancras 
Soper-lane; and that the endowment of Althallows Honey-lane 
then was of greater yearly value than that of Saint Pancras Soper- 
lane ; (that is to ſay) the endowment of Bow-church then was 
of the yearly value of 331. 125. gd. halfpenny; that of Allhal- 
lows then was of the yearly value of 191. gs. gd. and no more; 
and that of Saint Pancras then was of the yearly value of 
19/. 65. 8d. and no more; by reaſon whereof, and according to 
the ſaid act of parliament, the archbiſhop for the time being 
became intitled to preſent to 2 the firſt turn, the 
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plaintiffs in the ſecond turn, and the archbiſhop in the third 
turn. The defendant Backkouſe further ſays, that true it is, 
that archbiſhop Sancrof?, on the death of Smallwood, did in his 
firſt turn collate Puller ; and that the church became vacant by 
the death of Puller ; but he lays, that thereupon, and according 
to the ſaid act of parliament, it belonged to the plaintifls to pre- 
ſent in their ſecond turn; but that archbiſhop TD Hot collated 
Bradford by. uſurpation, and Bradford ſo being in the ſaid 
church was created biſhop of Rockeſter, and King George the Firſt, 
on the tenth of Zuly 1720, by his prerogative preſented Doctor 
Liſle, who was admitted; and being ſo clerk of the ſaid church, 
was created biſhop of Saint Aſaph, whereupon King George the 
Second, by his prerogative, on the 16th of April 1744 preſented 
Doctor Newton, who was admitted, Sc. And afterwards the 
church became vacant by the reſignation of Doctor Newton, by 
reaſon whereof it belonged to the preſent archbiſhop to preſent 
in his third turn, and that thereupon he collated the FR won 
Bacihouſe, before the iſſuing of the writ of the plaintiffs, by 
reaſon whereof Backhouſe is {till parfon imparſoned of the church; 

and this, &c. wherefore, &c. | 


The plaintiffs The plaintiffs reply, they ought not to be barred from having 
replication to their action againſt Backhouſe; becauſe proteſting, that the endow- 
= +» ment of the church of Allhallows Honey-lane, was not, at the time 
Backhouſe Of making the ſaid att, of greater value than the church of Saint 
ſhortly ſtated. Pancras 13 prong alſo, that archbiſhop TUlot/on did 
not uſurp upon the ſaid wardens and commonalty. For replica- 
tion the plaintiffs fay, that the church became vacant by the 
reſignation of Doctor Newton, by reaſon whereof it belongs to 
the plaintiffs to preſent in their third turn, yet the Archbiſho 
Traverſe, and defendant Backkouſe hinder them; without this, that it 
belonged to the ſaid wardens and commonalty to preſent to the 
ſaid church at the ſecond turn, when the Ge became vacant 
by the death of Timothy Puller, as Backhouſe has alledged in his 
plea; and this, &c. wherefore, &c. | 


Demurrer to The defendant Backhouſe demurs to thereplication ; and ſhews 

the replica- for ſpecial cauſes of demurrer, that the plaintiffs have not tra- 

8 verſed, or attempted to put in iſſue, any matter of fact alledged 
in the plea; but have traverſed and attempted to put in iſſue 
matter of law to be tried by a jury: 


* In Hilary The plaintiffs join in demurrer. Upon the firſt argument *, 
term laſt. the counſel for the defendants made ſeveral objections to the de- 
claration, and to the replication, - 


Fiſt, 


Taixity Ter 11 Geo. III. 1771. 
Fir/?, To the declaration it was objected, that the plaintiff 


claimed a right to the third turn, but have not ſhewn how they 
are intitled to the third turn; they ought to have alledged in the 
declaration the yearly value of the ſeveral and reſpettive churches 
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1k objection 
to the decla- 
rations 


at the time they were deſtroyed by fire; for the act of parliament * 


is ſilent as to the turns, except that it enacts the firſt preſentation 
to be made by the patron of ſuch of the ſaid churches, the endow- 
ments whereof were o the greateſt yearly value. And it not ap- 
pearing by the declaration of wi yearly values the churches 


were, the plaintiffs have not ſhewn any title to the third turn, 


which they claim. 


To this it was anſwered by the counſel for the plaintiff, that 
although the declaration doth not expreſs in words the reſpettive 
yearly values of the three churches at the time of their deſtrue- 
tion, yet it plainly appears upon the face of the declaration, by 
neceſſary intendment, that the archbiſhop's two churches of Saint 
Mary k Bow, and Saint Pancras ee, were each of greater 
value than thoſe of the church of Allhallows Honey-lane; for it 
is alledged therein, that after making the act, the church of 
Saint Mary le Bow became vacant by the death of Smallwood, by 
reaſon whereof Archbiſhop Sancroft, as in his firſt turn, collated 
the church on Puller; that the church became vacant by the 
death of Puller, whereupon archbiſhop Tillogſon, as in his ſecond 
turn, collated the church on Bradford; and it muſt be intended 
that theſe two archbiſhops both collated rightfully, and the 
court will not preſume that either of them collated by uſur- 


pation, 


Secondly, It was objected by the counſel for the defendant, 
that no ſeiſin of the advowſon to preſent by turns is ſtated in the 
declaration. 


To this it was anſwered by the counſel for the plaintiff, 
that this declaration (as to this point) was grounded upon 
the act of parliament, whereupon the right of preſentation 
commences; and alledges, that the plaintiffs and the archbiſho 


Anſwer to the 


firſt objection 


24 Objection 
to the decla- 
ration, 


Anſwer. 


were ſeiſed of the advowſon, to preſent as the ſtatute has di- 


refted; and it 1s not like a declaration in the caſe of copar- 
ceners, or a general patronage of a church, wherein a ſeiſin to 
preſent muſt be alledged in the declaration, a quare impedit be- 
ing a poſſeſſory writ. And the plaintiffs have alſo ſtated a 


ſeiſin to preſent to Allhallows Honey-lane, before the fire of 
London. 


Thirdly, It was objefted by the counſel for the defendant, 


that ſup 
Vol. Il 2 | appears 


3d ObjeQion 


ſing the plaintiffs are intitled to the third turn, yet it to the decla- 
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Anſwer. 


Objection to 
the replica» 
tion. 


Anſwer. 
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appears by the declaration that this is not the third turn; for it is 
alledged, that after the making the act of parliament, Archbiſhop 
Sancroft, in his firſt turn, collated Puller; that Archbiſhop 
Tillotſon, in his ſecond turn, collated Bradford; and that King George 
the Firſt, by his prerogative, collated Lyfe, which is the third turn, 
and terminates the firſt rota; that King George 2. by his preroga- 
tive, collated Newton, which is the firſt turn: that Newton having 
reſigned, this is the ſecond turn in the ſecond rota; ſo that it does 
not belong to the plaintiffs to prefent at this, turn, they claiming 
only the third turn. And to ſhew that a preſentation by the King 
by his prerogative, upon a promotion, was a turn, was cited, Cro. 
7a. 691. which was the cabs of a grantee of the'next avoidance; 
the incumbent being created a biſhop, the King granted the 
church to have and retain the ſame in commendam tor fix years; 
and it was held the grantee had loſt his preſentation to the next 


avoidance. 


To this it was anſwered, that it is now ſettled, and held for 
good law in many modern caſes, that whenever the King by his 
. promotes an incumbent of a church to a biſhoprick, 
the church, by ſuch promotion, becomes void, and the King 
ſhall preſent thereto by his prerogative; for it ſeems very juſt, 
when the King by the exerciſe of his r hath made 


a church void, that he ſhould have a right to fill the mae + 5 
e 


for it is but the changing one life for another, and probably t 

patron (notwithſtanding the change) may be as near to his pre- 
ſentation, as he was before, and theretore ſuch prerogative pre- 
ſentation cannot at this day (however it may have been former- 
ly) be conſidered as a turn. See 4 Mod. 210. 2 Sera. 930, 


931. 


Fourthly, It was objected by the counſel for the defendants, 
that the replication is ill, becauſe it has traverſed a matter of 
law; diz. without this, that it belonged to the ſaid wardens and 
i commonalty to of ax to the ſaid church at the fecond turn, 
« when the ſame became vacant by the death of Timotſtiy 'Pulter, 
as the defendant Bach one has alledged in his plea, which is 
i matter whereof a jury cannot judge.“ WA . 


- 
\ 


To this it was anſwered by the counſel for the plaintiff, that 
where matter of law and fact are ſo blended and intermixed that 
they cannot well be ſeparated or divided, (as they are in the 
preſent caſe) they may be traverſed, 


Lord Chief Juſtice De Grey—As this caſe is to be argued 
again, I ſhall give no opinion; but think the true queſtion is, 
how the rights ſtand upon the act of parliament? 2dly, How 


thoſe rights are affected by the two preſentations by the arch- 
| | 3 | biſhops, 
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biſhops, as in the firſt and ſecond turns? and galy, How they 
are affected by the two prerogative preſentations ? 


Gould Juſtice—1 give no opinion at preſent; but as the caſe 
ſtrikes me; it ſeems extraordinary that the allegations of the firſt 
and ſecond prefentations by the archbiſhops, ſtated in the de- 
claration, ſhould not be ſufficient to intitle the plaintiffs to this 
burn, if the prerogative preſentations be not conſidered as turns, 
and do not ſtand in the way; which (as at preſent adviſed) I 
think they are not to be conſidered as turns, and if not to be 
conſidered as turns, it ſeems to me that the defendant Back- 
houſe, in his plea, ought to have traverſed, © That Archbithop 
* Tillotſon, as in his ſecond turn, in right of his archbiſhoprick. 
% collated the church on Samuel Bradford: but, as I ſaid before, 
give no opinion; as this caſe is to be argued again. 


Blackftone Juſtice—lt ſeems to me; that ſeiſin of plaintiff 
is well alledged in the declaration. 


Nares Juſtice In Bier 228; laſt note in the margin, there's 
a caſe in point, that a prerogative prelentation does not go for 
a turn; 19 Fac. i. that it cannot operate to the injury of a 
third erin: for conſtructio & adus legis nullt facit injuriam. 
1 Inſt. 148. a. 183. 2. 6. 2 1nft. 28. | 


The caſe was, a ſecond time, very ably _— by Serjeant The ſecond 
Forfler for the defendant, and Serjeant Burland for the plaintiffs. — 
| ht, 

Serjeant Forer ſhall conſider how the rights of the pa- For defend» 

trons ſtand under the ſtatute of 22 Car. 2. and how the rights 22 

of the plaintiffs are affected by the two collations of the arch. 

biſhops, and alſo how the rights of the patrons were affected by 

the two preſentations of the crown by prerogative, upon pro- 

motion of the incumbents to biſhopricks; 


The fatute of 22 Car. 2 ſedt. 68. mentioned in the declaration, 
n the plaintiffs ground their title to preſent at this 
turn, as in their third turn, has ordained that the patrons of 
the churches united ſhould and might preſent by turns to that 
church only which was by that act appointed to be rebuilded and 
eſtabliſhed for the — church of the three united pariſhes, 
(which was to be Saint Mary le Bow) the firſt preſeatation to be 
made by the patron of ſuch of the ſaid churches, the endow- 
ments whereof were of the greateſt yearly value; and therefore 
the plaintiffs ought to have ſet forth in their declaration, the 
value of the endowments of each church, as is done in the caſe 
of the Biſhop of London verſus The Mercers Company, 2 Stran. 
925. touching the churches of Saint Mildred Poultry, and Saint Ftrgbb. 
Q 2 Mary 25% 
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Mary Colechurch, which were burnt down by the fire of London, 
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and united by the act tor rebuilding the city, Sc. but the plain- 
tiffs, not having alledged the values of the reſpective endow- 
ments of the three churches, in their declaration, at the time of 
the act, have not ſhewn any title to preſent in any certain 
— 55 turn, firſt, ſecond, or third, therefore the declaration 
is ill. | 5 


To ſhew that the plaintiffs have no title to preſent in the 
third turn; the 2 Backhouſe, in his plea, has alledged 
the reſpective values of the yearly endowments of the three 
churches, at the time of the act of parliament, and has averred, 
that thoſe of Bow-church belonging to the archbiſhop, and All. 
hallows belonging to the plaintiffs, were reſpettively of greater 
yearly value than. thoſe # Saint Pancras belonging to the arch- 
biſhop, which ſhews the turns, at which the patrons were to 
preſent — to the ſtatute, vz. the archbiſhop at the firſt 
turn, the plaintiffs at the ſecond turn, and the archbiſhop at the 
third turn: theſe values being averred by the plea, = not in 
any manner denied or traverſed by the plaintiffs in their re— 
plication, muſt be taken to be true in fact by the court; ſo that, 
according to the att of parliament, the plaintiffs are not in- 
titled to preſent at the third /urn which they claim by their de- 


.Claration, and therefore the declaration is 111. 


The plaintiffs have not ſtated any certain rota of preſentation 
in the declaration or replication; if they had, the defendants 
might have traverſed it, or the plaintiffs might have traverſed 
the value of the endowments alledged in the plea of the defend- 
ant Backhouſe, either of which traverſes would have been ma- 
terial, and would have made a perfect iſſue between the parties, 
which would have put an end to the queſtion, who ts intitled to 


preſent at the third turn? 


There are two material facts alledged in the plea, either of 
which, if plaintiffs had traverſed, would have made an end of 
the queſtion, 7. it is alledged therein, that the church of Alſhal- 
lows Honey-lane, at the time of the making the act of parhament, 
was of greater value than the church of Saint Pancras Soper-lane, 
and that Archbiſhop Tllolſon uſurped upon the plaintiffs; but 
inſtead of traverſing either of thoſe fatts, the plaintiffs have 
laid them out of the queſtion, by taking-them by way of pro- 
teſtation, and have traverſed a matter of law collected from 
fatts, which is ill; and the court and jury cannot alter or over- 
turn the rota eſtabliſhed by the aft of parliament, | 


I 


1 
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It was ſaid by Mr. Juſtice Gould, upon the laſt argument, that 


it ſecmed to him, as then adviſed, that the defendant . 
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in his plea, ought to have traverſed that Archbiſhop Tillotſon, | 


as in his ſecond turn in right of his archbiſhoprick, collated the 
church on Samuel Bradjord; but with great deference to the 


learned Judge, I ſubnut it to the court, that the defendant could. 


not traverſe the archbiſhop's collation in right of his arch-. 


biſhoprick, becauſe there is no certain poſitive averment in the 


declaration, that Archbiſhop Tillotſon was /aſed of the ſecond. 
turn in right of his archbiſhoprick, and ſo collated; he might. 


have collated at the ſecond turn by lapſe (for any thing appear- 
ing to the contrary) in right of his archbiſhoprick; the plaintiff 
ought to have averred, that by virtue of the act of parliament, 
Archbiſhop Tillotſon was feiſed of the ſecond turn, and ſo pre- 


ſented in his ſecond turn; but not having ſo done, the allega- 
tion is uncertain in what right he collated the church on Brad- 


ford, therefore we could not traverſe it. See _ 57. 2 Strd. 
1007. F. NM. B. gg. H. I humbly inſiſt, the declaration is ill; 


The prerogative * ſhall go for turns, ſo this is not 


the third turn. He prayed judgment for defendants. But ſee 
Fitzgibb. 253. Dier 228. in the margin. Cro. Fac. 391. 4 Mod. 


202, 


Serjeant Burland for the plaintifſs—lt is objected by the de- 
fendants, that no title to the Hd turn is ſtated by the decla- 
ration. 2dly, That plaintiffs in their replication have traverſed 


matter of law. gd4ly, That the prerogative preſentations go for 


turns, and ſo this is not the third turn; * 


zd Argument 
for plaintifls, 


I ſhall apply me firſt to the traverſe. The principal point in Anſwerto the 
3 is, Ae this is the plaintiffs' turn they inſiſt it is ection to 


the t/rrd turn, and that it belongs to them. It is nota concluſion 
of law that we have traverſed, but the averment in the plea, in 
point of fact, which we have traverſed, vz. ** Without this that it 
** belonged to the wardens and commonalty, to preſent to the church 
* at the ſecond turn, when the ſame became vacant by the death of 
« Timothy Puller, as the defendant Backhouſe has alledged in hrs 
* plea.” It is in the option of the plaintiffs to traverle any fact 
in the plea, which will put an end to the controverſy between 
the parties, and they are not bound to traverſe the value of the 
livings, or the ſuppoſed uſurpation by Archbiſhop Tilloffon; the 
value of the livings are only evidence of the turns; might not 
the company have waved their /econd beſt turn, (if it was 
theirs) and by agreement with the archbiſhop have taken the 
ird turn? This is the only caſe by the acts of parliament 
for re-building the city and churches, &c. aſter the fire of Lon- 


don, where three livings were united; and ſo it does not ne- 
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arily follow, that when the patron of the beſt living preſents 

to the fir? turn, that the patron of the next beſt, ſhall preſent 

Co, Lit. 286, to the fecond turn, Suppoſe A. B. and C. are coparceners of a 
living, and they cannot agree to preſent; the eldeft ſhall preſent, 

ant if her ſiſters or either of them diſturb her, the ſhall have a 

quare impiedit ; but ſuppoſe, after the eldeſt has 13 the 


church becomes void, it does not neceſſarily ſollow that B. 
becauſe ſhe is the ſecond ſiſter, ſhall preſent in the fecond turn ; 
and a traverſe that B. was the ſecond ſiſter, would be nugatory, 
and not determine the turn; becauſe the three ſiſters might 
have agreed to preſent in different manner than in the order of 
ſeniority. If we had traverſed the values of the livings alledged 
in the plea at the time of the act of parliament, the King's books, 
in the time of Henry 8. could not have determined that matter at 
this diftance of time. But acquieſcence, ever ſince the att of 
parliament, has ſettled the rota, and is evidence of the rel[pec- 
tve values at the time of making the att, | 


Anfwerto The defendant Back0u/e in his plea has admitted, that by the 
odjzQion, aft of parliament, the archbiſhop, and the warden and common- 
N alty became ſeiſed of the advowlon of the church of Saint Mary 
Le Bow, and the other two churches, and were intitled to pre- 
ſent thereto in ſuch manner and form as in the declaration is 
mentioned; this, with great deference to the court, is an ex- 
preſs admiſſion of the turns as we have ſtated them in the de- 
claration: we have ſtated, that the archbiſhop has the % and 
fecond turns, and has preſented to the ſame, ſo it follows that 
the plaintiffs are intitled to this rd turn; by this admiſſion, 
the defendant Bacthouſe has admitted the whole declaration to 
be true; and his denying any part thereof afterwards in his plea, 
is abſurd, contradiftory to what he has before admitted, and 

goes for nothing. | | 


Anſwer to It is laſtly objefted, that the two prerogative preſentations 


the objeCtion 1 y . . . 7 
as to pero. afl go for turns, and therefore this is not the third turn; 


ive preſen- ànd in ſupport of this point, was cited Cro. Fac. 691. which 
— br of a 45 4p of the next A, the ee 
being created a biſhop, the King granted the church to have and 
retain the ſame in commendam for ſix years; and it was held, the 
grantee had loſt his preſentation to the next avoidance. This 
cafe, I am bold to ſay, is not law: a commendam retinere is not 
like a preſentation, it is to prevent the living becoming void by 
the incumbent's promotion; it is a diſpenſation, and comes be- 
fore the creating han a biſhop; it is a faculty of retention of the 


living in the ſame ſtate as he had it before by his former preſen- 
tation thereto. Laugh. 24. Sir W. Jones 159. Show. Parl. 
Dier 228, 233- 

margin. 


Caſes 184. And ſee 4 Mod. 212. Hob. 143. 
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margin. A prerogative preſentation does not ſtand in the urn 
of the patron, becauſe it is by act of law, which ſhall hurt no 
man. And therefore this is the plaintiffs' third turn. 


Serjeant Forfter, in reply I humbly inſiſt, the traverſe is of 
a matter of law, and that the values of the x ny ought to ap- 


pear on the record. It's objetted there might be ſome agreement 


to preſent in a different manner than the ſtatute enacts; but if 


there was any ſuch agreement, it ought to be ſtated upon the re- 


cord, out of which the court cannot go, 


The court took time to conſider until this term; when the 
Lord Chief Juſtice, after having ſtated the pleadings as above, 
delivered the opinion of the whole court for the plaintiſſs. 


Lord Chief Juſtice De Grey. The archbiſhop has demurred 
to the count only; inſiſting that the plaintiffs have not therein 
ſhewn any title, and therefore cannot have judgment. Three 
objections to the count have been taken by my brothers at the 
bar, who argued for the detendants. 
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1. That it is not alledged therein, that the plaintiſſs were »ObjeQion- 


ſeiſed of the advowſon to preſen: as in their πd turn. 


2. That the rota or order of the turns of preſentation depend- 24 Obj-&ion. 


ing upon the yearly yalue of the endowments of the three 
churches reſpectively, at the time of the making the ſtatute of 
22 Car. g. thoſe reſpective values of the churches ought to have 
been ſtated; but the ſame not being Rated, the plaintifls have 
not ſhewn any title to the h d turn, which they claim. 


3. That ſuppoing the plaintiffs are intitled to the Hd turn, 34 Obje gen. 


yet the defendants ſay, it appears by the count that this 1s ngt 
the third turn; for the two prerogative preſentations ſhall go ſor 
turns, ſo that this is the ſecond turn in the ſecond rota. 


In anſwer to the firſt objection, we are all of opinion, that jt Anſwer to 


is well and ſufficiently alledged in the count, that the plaintiffs 
were ſeiſed of the advowſon, to preſent as in their thrrd turn ; 
tor it is alledged, that (before the deſtruttion of the three 
churches by fire) they. were ſeiſed of the advowſon of the 
church of Allhallows nas and preſented Hutchinſon there- 


to, who was admitted, &c. And it 1s further alledged, that 
(after the fire of London) by virtue of the act of parliament, the 
archbiſhop, in right of the archbiſhoprick, and the wardens and 
commonalty became ſeiſed of the church of Saint Mary le Bow, 
with the churches of Saint Pancras Soper-lane and Allhallows 
Honey-lane, as of one in groſs by itſelf, as of fee and right, and 
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were intitled to preſent to the church of Saint Mary le Bow in 
turns, according to the att of parliament; and the preſentations, 
ſo far as the turns have gone, have been made under the act; 
ſo that in our opinion this objection has no weight. 


Anſwer to As to the ſecond objection, we are all of opinion, that although 
—— the yearly value of the endowments of the three churches re- 
—*  fpettively, at the time of the making the act, are not ſtated in 
the count, yet, by what appears and 1s —_ therein, we 
muſt take it by neceſſary intendment, that the endowments of the 
archbiſhop's two churches of Saint Mary le Bow, and Saint 
Pancras Soper-lane, were each of greater yearly value than thoſe 
of the church of Allhallows Honey-lane; for it is expreſly alledged 
therein, that after the making the att, the s na 4 of Saint 
Mary le Bow became vacant by the death of Smallwood, by reaſon 
whereof Archbiſhop Sancroft, as in his e turn, collated the 
church on Puller; that afterwards the church became vacant by 
the death of Puller, whereupon Archbiſhop Tilloſſon, as in his 
fecond turn, collated the church on Bradford; ſo that we mult 
neceſſarily intend that theſe two archbiſhops £ollated according to 
their night under the act of parliament; and cannot preſume or 
adjudge, that either of them collated wrongfully, by uſurpation, 
or contrary to the ſtatute; ſo that we think the ſecond objec- 
tion has no weight. 1 


_ Anſwer to As to the third objection, we are all of opinion, that the 
the third ob- prerogative preſentations cannot be conſidered as turns, or 
jection. . 


deprive a patron of his turn; for a prerogative preſentation 
upon the promotion of an incumbent to a biſhoprick, 1s by 
act of law, which cannot operate to the injury of a third 
erſon; for conſtructio & aflus legis nulli fact injuriam. 1 


| Firzgith, Inſt. 148, 183. a. b. 2 Inft. 287. See Drier. 228. a note in 
. the margin. In fact, this is the fifth vacancy ſince the 


making the act, but with reſpeft to the patrons, it is but the 
third opening or avoidance wherein the preſentation of a patron 
(having the third turn) could take place; we think the preſenta- 
tion of the crown upon a promotion of an incumbent doth not 


ſupply a turn, 


This right of the crown to preſent upon the promotion of an 
incumbent to a biſhoprick ſeems to be very ancient, although it 
has been often diſputed, as appears by many books; but it has 
been ſettled for many years, and is now indiſputably held for 

od law, that the King, fe every promotion of an incumbent 
to a biſhoprick in England or Ireland, whereby the church be- 
comes void, ſhall, by his royal prerogative, upon ſuch vacancy, 
preſent to that — a fit perſon to ſerve the cure. N : 

| h 5 ota, 
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Nota, (ſays Brooke, title preſentation al eſgliſe, pl. 61.) The 
biſhop ol Eb told me, that qr had ſeen a 9 Pon in the 
time of King Edward g. made by the ſame King; that he pre- 
ſented to a benefice for that turn, which was of another's pa- 
mo by theſe words. vatione prerogative ſuæ, that the 
benefice being void by reaſon that the King had made the incum- 
bent thereof a biſhop, who was conſecrated ; ſo that when bene- 
fices became void by making an incumbent a biſhop, the King 
ſhall preſent to all his former benefices, pro illa vice, & 
for that turn, or in that change, courſe, ſtead, place, office, 
part or duty) whoſoever be the patrons thereof. | 


If a parſon be created a biſhop, the King ſhall preſent to the 


church of the patronage of a Tubje&, not only Ac vice, but loties 


quoties. g Lev. 377. g. Mod. 202. For the preſentation by tlie 
crown 1s only changing one life for another, and probably the 
patron (notwithſtanding the change) may be as near to his tur 
to preſent, as he was before the change. We are of opinion, 
that the count is well enough, and ſhews a good title in the plain- 
tills to preſent as in their ird turn. | 


We will now conſider the incumbent's plea : he undertakes 
thereby to make out a better title to himſelf; he admits the 
firſt part of the count (before the deſtruttion of the churches) and 
all the preſentations, by the archbiſhops and the crown {tated 
therein; he admits the act of parliament, but alledges that the 
yearly endowments of Bow hs were of the greateſt value ; 
that thoſe of Allhallows Honey-lane (the plaintiffs' church) were of 
the ſecond value; and thoſe of Saint Pancras Soper-lane of the 
leaſt value; and that it belonged to the plaintifis to preſent in 
their /econd turn according to the ſtatute, but that Arelibiſhop 
Tillotſon uſurped upon them by collating Bradford ; but we ſay 
the ſtatute has not ſet out the turns, it only ſays, that the fir /f 
preſentation is to be made by the patron of ſuch of the ſaid 
churches, the endowments whereof were of the greateſt yearl 
value, and is ſilent as to the ſecond and third turns ; to Which 
two turns the plaintiffs and the archbiſhop are leſt to agree to pre- 
ſent in what order or turn they ſhould think fit; indeed, it the 
ſtatute: had ſet out the rota or order of preſentation to all the 


three turns, then it would have been neceſlary to have deter- 


mined whether Archbiſhop Tillot/on collated Bradford by uſur- 
pation or not, but that not being chalked out by the att, we 
muſt take it to be true, that the parties have agreed to prelent 
as alledged in the declaration, 212. the archbiſhop in the fr 
and fecond turn, and the company of Grocers in the ird turn. 


After the archbiſhops have had and enjoyed the right to pre- 


ſent to the i and ſecond turn for 100 years and . 
| g 18 
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this court to preſume that they have acted by wrong or right? 
Surely by right, and by agreement of the parties; the long ac- 
quieſcence is evidence of an agreement to preſent in the order 
and rotation alledged in the count. We are of opinion, the de- 
fendant, the incumbent, has not made out any title to himſelf by 

his plea. 


We are now laſtly to conſider the plaintiff's replication, and the 
demurrer thereto: it is a general rule, that whoever makes the 
firſt fault in pleading, ſhall have judgment againſt him; wethink 


the defendant Backkouſe has made out no title in his plca, and 


[Matter of 


law, r: ſulting 
from fats, 
traverſable. ] 


2 Black, Rep. 
766. S. C. 


Leſſee for 21 


years, cove- 


nants not to 
aſſign, &c, 
he makes an 
under leaſe 
for part of 
the term, 
this is not a 
breach of the 
CyVeaantse 


therefore judgment muſt be for the plaintiffs ; we think the plain- 
tiffs have done right, in not ſetting out in the declaration the 
reſpective yearly values of the endowments of the three churches, 
and have alſo done right in alledging that the Hπd turn belongs 
to them. As to the traverſe, we think matlers of law, or rather 
matter of rigut (as is this) reſulting from facts, are traverſable : 
whether one obtained a church by ſimony, is traverſable, Raft. 
Ent. 532. a. Whether one is ſeiſed in fee, or in tail, is 
traverſable; Yelv. 140. Ewer verſus Molle. It is the com- 
mon averment in a qguare impedit, © that it belonged to A. B. 
to preſent to the church when the ſame became vacant ;* which 
may or rather muſt depend upon both law and facts, and the 
ſame 15 traverſable. | 


Judgment for the plaintiffs, and a writ to the biſhop to admit 
the plaintiffls' clerk, fer totam curiam. 


Nota. Accordingly, the reverend William Sclater, D. D. 
rector of Loughton in Ef/ex, was indutted to the united churches 
of Saint Mary le Bow, Saint Pancras Soper-lane, and Allhallows 
Honey-lane, on Tueſday June the 25th, 1771, on the preſentation 
of the Company of Grocers, London. 


Cruſoe of the demiſe of Blencowe Eſq. verſus Bugby. 


EIECIMEN T. The plaintiff declares, that Blencowe, 

on the firſt day of November 1770, demiſed to him one 
meſſuage, and one mill in D. in the county of Eſex, to hold 
from the goth day of Ofober then laſt paſt for five years, by 
virtue of which demiſe, the plaintiff entered and was poſſeſſed 


until the defendant ejected him to his damage, &c. upon not 
| guilly pleaded, this cauſe came on to be tried at the laſt aſſizes 


or the county of Hex, when a verdift was given for the 
plaintilf, with 15. damages, and 405. coſts, ſubject to the opi- 
| nion 


* 


* 
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nion of this court, that if the court ſhould be of opinion for the 
defendant, the verdict ſhould be void, and judgment of nonſuit 
be entered for the defendant, if for the and that he ſhould 
have the po/tea, and judgment upon the verditt; upon the fol- 


lowing caſe, (viz.) 
Henry Bl:ncowe Eſq. and Mary his wife, being ſeiſed in fee 
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of the premiſes in queſtion, by indenture of leaſe of the ſecond | 


day of March 1763, demiſed the ſame to one Wilkam Alder, his 
executors and adminiſtrators, to hold the ſame to him, his exe- 
cutors and adminiſtrators, from Ckriftmas-day then laſt paſt, for 
the term of one and twenty years, under the yearly rent of ten 
223 payable by equal half- yearly payments, with a proviſo 
or re-entering upon default of payment, or breach of any of the 
covenants in the leaſe; and then follows this covenant (wz.) 
And alſo he the ſaid Wilkam Alder, his executors or admini- 
* ſtrators ſhall not, or will at any time or times during this 
« demiſe, aſſign, transfer or ſet over, or otherwiſe do or put away 
* this preſent indenture of demiſe, or the premiſes hereby de- 
** miſled, or any part thereof, to ayy perſon or perſons whom- 
* ſoever, without the licence and conſent of the ſaid Henry 
* Blencowe and Mary his wife, their heirs or aſſigns, in writing, 
„under his, her, or their hands and ſeals, firſt had and obtained 
* for doing thereof.” | 


Henry Blencowe died in May 1765, and Mary his wife died 
ſeiſed of the reverſion the 2 of Oatober 1770; the leſſor of 
the plaintiff is their ſon and heir, 


William Alder, the leſſee of the ſaid term of 21 years, by in- 


N. B. there 
are not the 
words fball 

not demiſe, in 
this covenant, 


denture of leaſe, dated the a th day of Auguſt 1769, without any 


revious licence, demiſed the premiſes to the detendant John 
Bug „his executors and adminiſtrators, for a ſhorter term, viz. 
for fourteen years, to hold from Michaelmas day then next en- 
ſuing the date of the ſame indenture; and by virtue of this ſub- 
demiſe, the defendant Bugby claims to be poſſeſſed of the pre- 
miſes for the term to him demiſed. | 


The 8 for the opinion of the court is, whether the leſſor 
of the plaintiff is intitled to re-enter by virtue of the covenant 
and proviſo above ſtated, i | 


This caſe was argued by Serjeant Leigh for the plaintiff, and 
Serjeant Wintaker for the defendant in this preſent term. 


It was argued for the plaintiff, that the undet leaſe made 
by Alder to the defendant Bugby for fourteen Foun Jann. en 
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the term of twenty-one years, without licence, was ſuch a breach 
of the proviſo and covenant above ſtated, as gave the leſſor of 
the plaintiff a-right of re- entry; and it was ſaid, that although 


this under leaſe was not an aſſignment of the remainder of the 
term of twenty-one years then to come, yet that it was a tranſ- 


ferring, ſetting over, doing, or putting away the premiſes, or part 


thereof, to the defendant Bugby, contrary to the covenant or 
condition, 


Serjeant J/iitaker for the defendant inſiſted, that this under- 
leaſe for part of the original term, was not an aſſignment, and 
ſaid, that it had been ſo determined in a caſe of Follbert verſus 
the Duke of Chandos. 


That the covenant that Melliam Alder ſhall not, during the ſaid 


term of twenty-one years, aſſign, transfer or ſet over, or other-, 


w/e do or put away, &c. cannot mean that he ſhall not demiſe ; 
that the demiſe for twenty-one years, with regard to the firit .. 
leſſor, ſtill ſubſiſts; ſor the firſt leſſee Alder is ſtill in poſſeſſion ; 
the leflor of the plaintiff has a double remedy. There is no 
privity of contract between the original leſſor and Bugby the, 
under leſſee; Mr. Blencowe may diſtrain upon the land, and may 
alſo have an action of debt for rent againſt Alder the firſt lef. 
fee, and concluded that this was an under-lcaſe, and not an 
alignment, and ſo was no breach of the covenant, and the leſſor 
of the plaintiff is not intitled to re-enter ; he cited Stra. 405. 
Pouliney verſus Holmes, where if the original leſſee reſerves the 
rent to himſelf, on granting over, it is an under-leaſe,-and not 
an aſſignment, though he parts with the whole term. And alſo 
Style 483. Fox and Swan, where it is ſaid, that if leſſee for 
years doth covenant with the leſſor, not to aſſign over his term, 
without the leſſor's conſent in writing, and doth afterwards, 
without ſuch conſent, deviſe the term to 7. S. this is not a 
breach of covenant. : 


Serjeant Leigh in reply, admitted the caſe in 1 Stran. 405+ 
for good law, but ſaid it was not to the point in queſtion ; he 
alſo admitted the caſe in Style 48g. and ſaid that it would be 
abſurd to. ſay a deviſe was within a covenant not, to aſſign; but 
he laid great ſtreſs upon theſe words in the covenant, * ſhall not 
+ ſet over, or otherwiſe do away, &c.“ and very ſtrongly inſiſted, _ 
that the making this under-leaſe for fourteen years, was con- 
trary to theſe words ; and admitted, that the privity of contratt 
was not deſtroyed between the original leſſor and [eſſe (Alder) 
and that Alder might have deviſed the term, or it might go to his 
adminiſtrator, or might be taken in execution, and concluded by 
praying judgment for the plaintiff, | Th 

| : Q 
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The court took two or three days' time to conſider, and there- 
upon gave judgment for the detendant that this under- leaſe for 
fourteen years was not a breach of the covenant or condition; 
they ſaid the courts of Weſtminſter have always looked nearly into 
theſe conditions, covenants or proviſoes; that the'deviſing a term 
was d doing or putting it away, that the leſſee becoming a bankrupt 
was a putting or doing it away, that a 1 was a hul- 
ting it away; ſo, being in debt by confeſſing a judgment and 
having the term taken in execution, was the ike; but none 
of theſe amounted to an af/zgnment, or to a breach of the covenant 
or condition. X 


Judgment for the defendant, her totam curiam. 


Doe, on the demiſe of Elizabeth Brown, Widow, ver- 


fus James Holme, and Jane Longmire, Widow. 


C. B. 
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ECTMENT, for four meſſuages, four cottages, four 2 Black. Rep. 


9 four ſtables, four gardens, four orchards, one fulling- 
mill, one water corn-mill, one malt kiln, two hundred acres of 
land, two hundred acres of meadow, and two hundred acres of 
paſture, with the appurtenances, in Applethwarle and Troutbeck, in 
the pariſh of Windermere, in the county of Weſtmorland; the de- 
tendants pleaded not guilty, whereupon iſſue was joined, and 
tried before Mr. Baron Perrot, at the laſt aſſizes held for that 
county, when a verditt was found for the plaintiff, ſubject to 
the opinion of this court, upon a caſe ſtated in the words fol- 


lowing; (vz.) 


777. 8. C. 
[See polt. p. 
241. 


That James Long mire, being ſeiſed in fee of the premiſes in Thecaſe for 


| — 
queſtion, being part freehold, and part cuſtomary lands, made — 


and duly executed his laſt u and teſtament, of the date, and 
in the words and figures following : (that is to ſay) In the name 
of God, amen. I Fames Longmire, of Linefoot in Applethwanrte, 
in the pariſh of Windermere, in the county of Weſtmoreland, yeo- 
man, conſidering the uncertainty of this mortal life, and being 
of ſound, perfect and diſpoſing mind and memory, (bleſſed be 
Almighty God for the ſame) do make and publiſh this my laſt 
ill and teſtament, in manner and form following; (that is to 
ſay) Firſt, I give, grant and deviſe unto my ſon James Long mire, 
from and after the death or viduity of my now wife Dorothy 
Longmire, all my lands and tenements, houſes, buildings and 
appurtenances belonging to the ſame, of the yearly cuſtomary 


rents of 20, 18s, or thereabouts, with a fulling-mill of * 
. 3 | ee 
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free yearly rent of 25. ſituate, lying and being in Applethwarte 


_ aforeſaid, together with all my lands and tenements; and the 


appurtenances thereof, known by the name of Flood-yeates, of the 
yearly cuſtomary rent of 45. 4d. ſituate, lying and being within 
Troubeck, in the pariſh of Mindermere aforefaid, wth impeach ment 
of waſte, for and during the term of his natural life; and from 
and after his deceaſe, I give, grant and deviſe, all and ſingular 
the premiſes aforeſaid, unto the heirs male or female, lawfully 
fo be begoiten of the body of my ſaid /on 3 Long mire, for ever; 
they paying out of the ſame the ſum of four hundred pounds, in 
manner following, (that is to ſay) the ſum of two hundred 
_ to my daughter Elizabeti Brown, or her aſſigns, and the 
ike ſum of two hundred pounds unto my grandſons and grand- 
daughters, children of my daughter Dorothy Biriett; (that is to 
ſay) forty pounds to my grand-daughter Dorothy B r/ztt, or her 
ens, and to the reſt of the children of my ſaid daughter 
Dorothy Birkelt, the ſum of one hundred and ſixty pounds, to be 
equally divided amongſt them or their children, per ſlirpem not 
per capita, ſhare and ſhare part alike: and all theſe ſums of mon: 
or legacies abovefaid, it is my will and mind ſhull be paid within 
two years after the death of my ſon Fames Longmire ; but pro- 
vided that retuſal, failure or neglect be made, of payment of the 
faid ſum of four hundred pounds, or any part thereof, to the 
perſons and parties I have herein and hereby bequeathed the 
ſame, then and in ſuch caſe, I give, grant and deviſe, all and 
fingular the premiſes — unto my daughter Elizabeth 
Brown, and her heirs, to hold for and during ſuch a term of 
years, as the ſaid ſum of four hundred pounds may and ſhall be 
raiſed, out of the clear rents and mean profits thereof, and applied 
and paid to the legatees as above directed; and when, and as ſoon 
as the ſaid ſum of four hundred pounds ſhall be ſo raiſed, by 
and out of the mean profits, then it is my will and mind, that 
all and every the aboveſaid premiſes ſhall return into the pol. 
ſeſhon, and to and for the ſole uſe of the heir, male or female; 
lawfully begotten by my ſaid fon, and to kis or her heirs for 
ever ; but, and if my fon Fames Longmire {hall die leaving no 
lawful iſſue, I then give, grant and deviſe, all and every the 
aforeſaid premiſes, ' with their appurtenances, unto my ſaid 
daughter E/:zabeth Brown, and to be heirs and aſſigns for ever, 
chargeable nevertheleſs, with the payment of the ſum of two 
hundred pounds thereout, to my grandſons and daughters, chil- 
dren of my daughter Dorothy Brrkett, in like manner, and in 
ſuch proportions, as I have above directed and willed the heirs 
lawfully begotten of the body of my ſon James, if he ſhall leave 
any ſuch, to pay the like um ; and it is my will and mind 
the ſame be paid within one whole year after ſhe or they ſhall 
enter upon the premiſes. And laſtly, I hereby appoint 2 
| v 
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loved wife ſole executrix of this my laſt will and teſtament, to 
whom I give all my goods, chattels, and perſonal eſtate, of what 
kind or nature ſoever, ſhe paying my juſt debts and funeral ex- 

ences. In witneſs whereof (revoking all former wills by me 
made) I have hereunto ſet my hand and ſeal, the 27th day of 
September, in the 27th year of the reign of our ſovereign Lord 
George the ſecond, by the grace of God, of Great Britain, France 
and [reland, King, Defender of the Faith, and in the year of our 


Lord 1753. | 
James Longmire, 


Signed, ſealed, publiſhed and declared by the above-named 
James Long mire to be his laſt u, and teſtament, in the 
preſence ot us who have hereunto ſubſcribed our names as 
witneſſes, in the preſence of the teſtator. 


Thomas Scales, William Fleming, William Langhorn. 


That the cuſtomary eſtates above-mentioned, were deviſable 
in the ſame manner as frechold eſtates of inheritance, | 


That Zames Te, the ſon, ſuffered a recovery of the 
freehold premiſes (except the fulling- mill) to the uſe of him- 
felf in fee, and did the proper att to bar an eſtate- tail in the 
cuſtomary premiſes, and died without leaving, or ever having 
had iſſue, having before his death conveyed the premiſes in —_ 
tion to the defendants in tee, | 


That the leffor of the plaintiff is the teſtator's daughter, men- 
tioned in the will, 2 


Whereupon a verdict was given for — — for all the 
premiſes comprized in the declaration, ſubjett nevertheleſs, as to 
all the premiſes (except the fulling-mill) to the opinion of this 
court, whether the plaintiff onght to recover, | 


This caſe was argued twice at the bar; firſt, in Hilary term 
laſt, by Serjeant Legi for the plaintiff, and Serjeant Burland for 
the defendant; and the ſecond time, by Serjeant Glynn for the 
plaintiff, and Serjeant Davy tor the defendant. . | 


The Serjeants for the 3 contended, that James Long- 
mre took only an eſtate for life, with a contingent remainder in 
tail to his iſſue by the will, and therefore the remainder over in 
fee to the leſſor of the plaintiff Elizabeti Brown, being a veſted 
remainder (as they ſaid) was not barred by the recovery, 


The Serjeants for the defendants contended, that James Long - 


mire took an eſtate-tail by the will, and ſo the recovery had 
| E.. barred 
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barred the remainder in fee given over to Elizabeth Brown. 
Many arguments were uſed, and great variety of caſes cited, by 
the learned ſerjeants on both ſides, pro and con', which are not 
neceſſary to be ſet down here; becauſe the court, after having 
taken time until this term to conſider of their judgment, did not 
determine whether James Longmre took an =o for life, or in 
tail; but were all of opinion, that he either took an eſtate for 
life or in tail; and whether he took an eſtate for life; or in tail, 
the leſſor of the plaintiff had no title; that the remainder limited 
to the herrs male or female, lawfully begotten of the body of 
the ſaid (fon) Zames Long mire, (as it is literally ſtated above) 
was a good contingent remainder in fee depending upon 
a freehold, and barred by the common recovery ; that the re- 
mainder over in fee to the leſſor of the plaintiff was void, being 
after a fee, and never could veſt; and that it James Longmire 
took an eſtate in tail, it was equally clcar, that the remainders 
are barred, and the leſſor of the plaintiff has no title. In de- 
livering this opinion of the court, the Lord Chief Juſtice was 
pleaſed to ſay, that this caſe was very like the caſe of Loddington. 
. verſus Kime. g Lev. 431. 1 Salk. 224. wherein it was deter- 
mined, that the deviſe in that caſe to Evers Armin for his life, 
and in caſe he ſhould have iſſue-male,- to ſuch iſſue-male and his 
-heirs for ever, charged with 25(. per annum, Sc. was an eſtate 
for life, with a contingent remainder, which was deſtroyed b 
the recovery (in that caſe) ſuffered by Evers Armin; and thoug 
both Lenz and Salkeld report that the parties agreed, and 
divided the eſtate, before any judgment was given, yet it ap- 
pears from a MS report of that caſe by judge Blencowe, (which 
the reporter Serjeant Milſon has ſeen) that after long conſideration, 
judgment was given, that Evers Armin took an eſtate for life, with 
a contingent remainder over, which was barred by the recovery 
ſuffered by Evers Armin. | 


As the point, upon which the court were going to give judg- 
ment, in the caſe at bar, had not been before ſo much as men- 
tioned by any of the ſerjeants, the Chief Juſtice told them who 
argued for the — they might ſpeak to it again if they 
pleaſed; ſo pronounced judgment for the defendants, nf — 
the next term. See the ſame caſe in next term. . 


s my Rep. — verſus Campbell. 


A jodument HIS was an aktion upon afſumpſit for 2500!. for 
for the 2. T money had and received by the 3 for the uſe of 
fendantin the plaintiff. 


trover, is not 
a bar to an 


action azainſt bim for money had and received for the plaintiff's uſe, 


The 
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The defendant pleaded in bar, that the plaintiff heretofore 
brought an action of trover. againſt him a one 4. B. to re- 
cover damages againſt them, for divers goods and chattels of the 
plaintiff, ſuppoſed to be converted by them to their own uſe ; 
to which they pleaded the general iſſue, and a verdi&t was found 

for them [the defendant) and judgment was entered thereupon, 
which the preſent deſendant now pleaded in bar to this action, 
and averred, that the goods and chattels for which the action in 
trover was brought, are the very ſame identical goods, for the 
produce whereof | by ſale] the preſent action is brought by the 
plaintiff againſt the defendant, for money had and received for 
the plaintiff's uſe. The- plaintiff demurred, and the deſendant 
joined in demurrer. | | 


This caſe was a little ſpoke to by Serjeant Lig for the See 1 Mod. 
plaintiff, and Serjeant Zeph/on for the defendant ; but the whole 6. 
court without much debate were clear of opinion, that a judgment **?* 7* 
tor the defendant in trover, is no bar to an action for money had 
and received by the defendant, for the uſe of the plaintiff, 


Judgment for the plaintiff, per totam curiam. 


 MICHAELMAS TERM _— 


12 Geo. III. 1771. 
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Dot, of the demiſe of Elizabeth Browne verſus James 2 Black, Rep, 
Holmes and John Longmire. C. B. 777. K. 


[See ante pa, 

N 237.] 
EJECTMEN T of lands in the county of Weſtmor- The queſtion 
land, which was tried before Mr. Baron Perrot at the was, whether 
aſſizes held for that county; when a verditt was found for ?' — 
the 1 ſubject to the opinion of this court, upon a caſe yegeq In the 
ſtated, and written down verbatim in the laſt Trimty term, when leſſor of the 


the ſame was argued at the bar, the ſecond time; and the tt byte 
words of a 
avill, the ſame being limited after a contingent ren Sade tn fee. 
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court were then inclined to give their opinion, that the deviſe 
over to the leſſor of the plaintiff in fee, was a contingent re- 
mainder, and could not take place, it being deſtroyed by the 
recovery ſuffered by James Longmire. | 


But as this point had not been ſpoken to, in either of the 
arguments at the bar, the court were pleaſed to order an ulterius 
concilium, that this ſingle point might be debated, if the plain- 
tiff 's counſel ſo thought fit. 


It was therefore now argued by Serjeant Sayer, on the part of 
the leſſor of the plaintiff, that the remainder limited to her by 
the will, was a veſted remainder in fee, and therefore not de- 


lac) by the 3 ſuffered by James Longmire, who (he 
0 


ſaid) was only tenant for life, with a contingent remainder to 
his iſſue. And to prove that this was a remainder veſted in 


the leſſor of the plaintiff, Serjeant Sayer cited the caſe of Doe on 


the demiſe of Barnard and Fenton verſus Reaſon, Trin. 28 Geo. 2. 
B. R. which he relied upon, as a caſe determined in the ve 

point; and which he ſtated from a MS. report, in the words 
following, v:z. in a caſe reſerved it was ſtated, that J. S. ſeiſed 
in fee of the premiſes in queſtion, deviſed them in theſe words, 
„ I deviſe all my meſſuages in L. to Ekz. Croſon my niece, for 
„her natural life, without impeachment of waſte; and immedi- 
« atcly after her deceaſe, I deviſe the ſame unto ſuch iſſue of the 
body of my niece, as ſhall be then living, and to the heirs of 
© {ſuch iſſue. And if there ſhall be only one ſuch iſſue or child, 
of the body of my ſaid niece Eliſabeth Coſon, then I give 
the whole to that one, and it's heirs, and if only two chil- 
«+ dren then to thoſe two and their heirs, equally to be divided 
between them, as tenants in common; and in caſe my ſaid 
„ niece ſhall die without iſſue of her body then living; or in 
* caſe all ſuch iſſue ſhall die without iſſue, ſo that all and every 
the deſcendants of her body ſhall be dead without iſſue, then 
«+ I deviſe the ſame to my couſins Barnard and Fenton, and their 


„ heirs, 


« That in the year 1650 Elizabeth Cro/on entered, that ſhe 
« afterwards married the defendant Rea/on, and that in the year 
«* 1752 ſhe joined with her huſband in ſuffering a common 


recovery. 


« One queſtion was, whether Ellzabelſ Croſon took an eſtate 
e for lite or in tail? And it was holden by the court of B. R. 
that ſhe only took an eſtate tor lite. , 


„% Another 


- 
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„Another queſtion was, whether the remainder limited to 
the leſſors of the plaintiff, was ſuch a veſted remainder as 
* was not barred by the recovery? It was holden to be ſuch a 
*+« veſted remainder, and conſequently, that it was not barred by 
the recovery; and judgment was accordingly given for the 
* leffors of the plaintiff.” He cited ſeveral other caſes, which 
the court thought not very applicable to the preſent point in 
2 vizs Whether the remainder was veſted in Mrs. 
rowne? and therefore it is unneceſſary to ſet them down here. 


: 


I was prepared and ready to have argued-this ſingle point for 
the defendants; but without hearing me, the whole court were 
clearly of opinion, that the remainder limited to Elzabetk 
Browne, the ſeſlor of the plaintiff, was a contingent remainder, 
and not a veſted remainder; becauſe the remainder before limited 
to the heirs male or female, lawfully beggtten of the body of 
James Longmire (the ſon) as it is — verbatim in this caſe 
reported in the laſt term) before, was a good 3 remain- 
der in fee ſimple, and a remainder cannot be limited after a con- 
tingent remainder in fee; they alſo held clearly, that the limitation 
over to Eltzabeth Browne, could not enure by way of executory 
denſe, becauſe James Longmire the ſon, whether he was tenant 
for life, or in tail, which they did not determine) at leaſt had 
a freehold in him ſufficient to ſupport a contingent remainder ;. - 
and wherever there is a freehold capable of ſupporting a con- 
tingent remainder, it ſhall never be conſtrued an executory de- 
viſe; Purefoy verſus Rogers. 2 Saund. g88. whereupon judg- 
ment was given for the defendants per totam curiam. And nota, 
the Lord Chief Juſtice De Grey ſaid, he ſhould have been of the 
ſame opinion, although the caſe of Loddington and Kyme had 
never been —. 

As I was prepared to have ſpoken to this F the candid 
reader will not (I flatter myſelf) be diſpleaſed with my writing 
ſhortly, the ſubſtance of as I intended to have offered to the 
court, if they had been pleaſed to hear me. It is as follows: | 


This caſe having been twice argued before, nz.) in Hilary 
term laſt, by Serjeant Leigꝭ for the plaintiff, and Serjeant Bur- 
land for the defendants; and in Eaſter term laſt by Serjeant Glynn 
for the plaintiff, and Serjeant Davy for the defendants. The 
court took time to conſider of their judgment; and in Trinity term 
laſt, after having maturely conſidered the caſe, were of opinion 
that the deviſe over to Elizabeth Bfowne, the leſſor of the plain- 
tiff, was a contingent remainder, and could not take place, it 
being deſtroyed by the common recovery. 
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But as this point had not been moved. or debated at the bar, by 
any of the ſerjeants, in either of the former arguments, the 
court was pleaſed to order an ulterius concilium, to have this 
ſingle point argued, if the plaintiff's council ſhould fo think 
fit. pes 4 it is now contended by my brother Sayer, that 


this is a veſted remainder in Elizabeth Browne, the leflor of the 

laintiff, and not a contingent remainder ; and in ſupport of this 
be has cited the caſe of Doe on the demiſe of Barnard and Fen- 
ton. verſus Reaſon, Trin. 28 & 29 Geo. 2. B. R. which he relies 
upon as a caſe determined, in the very point now in debate be- 
fore the court, and which is above ſtated verbatim, as cited by 
iny brother Sayer; but as I have a more accurate report of that 
caſe, which I received from my brother p, who heard the 
argument and judgment given therein, and noted the ſame with 
his own hand, I ſhall cite it verbatim as I received it from 
him, | 


In ejectment, the jury found a ſpecial verdict, that EA. 
« ward Bowden, or Brogden, was ſeiſed in tee of the premiſes 
in queſtion; and by his /, dated the goth day of Zune 1739, 
« deviſed as follows: — I give and deviſe all my meſſuages, &c. 

Elizabeth, for the term of her natural 
life; without impeachment of waſte; and aſter her deceaſe, I give 
and deviſe the ſame to Elizabeth Croſon my niece, for her na- 
tural lite, without impeachment of waſte, and immediately after 
«« her deceaſe, I give and deviſe the ſame unto ſuch iſſue of the 

* body of my ſaid niece as ſhall be then living, and to the heirs of 
6 fakes ue, {that is to ſay) in caſe there ſhall be only ſuch iſſue one 
child, then I give the whole to that one child and it's heirs; | 
+ and if there ſhall be iſſue two or more children, then to ſuch 
« iſſue two or more children equally among them, ſhare and 
— aſſigns of ſuch two or more 
children, to take both freehold and inheritance as tenants in 
common, and not as joint-tenants.—And in 2 my ſaid mice 
© ſhall die without iſue of her body begotten, then living: br in 
6+ caſe all ſuch iſſue thall die without iflue, ſo that all and every 
of the deſcendants of her body ſhall be dead without iſſue, 
then, and not before, I give and deviſe all the aforeſaid pre- 
*« miſes unto my couſins Thomas Barnard and James Fenton [che 
«+ leflor of the my their heirs and aſligns for ever, to take 
both freehold and inhieritance as tenants in common, and not 
as joint-tenants ; upon condition nevertheleſs, that they, when 
they enter upon the premiſes, pay 200/.'to 7ennetta Parker, 
* if the be then living, 1004, of wich to be paid by Thomas 
*+«* Barnard, and 100. to be paid by Fames Fenton. | 
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That upon the 3 day ot February 1744, the teſtator died, 
whereupon his wife entered and died ſeiſed on the 2gd day of 
January 1750, whereupon Elizabeth Croſon entered under the 
will, and being ſeiſed of the premiſes, on the 22d day of 
nil 1751 intermarried with the defendant Reaſon; and in 
Trinity term 24 & 25 Geo. 2. 1751, they ſuffered a common 


recovery and declared the uſes thereof, to each of them for 


_ lives, with remainder to the defendant, and - his heirs 
in fee. | 


« Blizabeth (Croſon) the defendant's wife, died the 16th day 


of Oftober 1752, and never had any iſſue of her body. 


6 James Fenton leſſor of the plaintiff is the deviſee, and Tho- 


mas Barnard is the eldeſt ſon and heir of the other deviſee 
| Thomas Barnard. | 


« The queſtion was, whether the plaintiff was intitled to re- 
cover the premiſes? and the whole court of B. R. were of 
opinion he was, and gave judgment for the plaintiff; and in 
giving their opinion the judges ſpoke to the following effect: 


* Ryder Chief Juſtice—The queſtion is, what remainder was 
given to the leſſors of the plaintiff by the u¼⁵, and whether 


the ſame is ſtill ſubſiſting, or determined by the limitations 


in the will, or by the common recovery. Several things 
are very clear. as 


« 1}, There is no doubt but the eſtate given to the \niece 


was only for life, almoſt every word of the deviſe proves it; 


it is an eſtate for life in ſo many words ; after her death, the 
iſſue (which in a will, is a word that operates as eſſectually to 


make an eſtate- tail, as the words hers of the body do in a deed) 


are to take as purchaſers, for the deviſe is to the iſſue of the 


body of the niece, and to the heirs of ſuch iſſue, 


245 


„ adly, It is clear, that the remainder limited, next after the Cy. Jac. 590. 
niece's eſtate is contingent ; the words, in caſe my niece die uit h- Palm. 131. 


out ue of her body then living, ſhew that it muſt be con- 
tingent, it not appearing what child may be then living—The 
child muſt take by * | 


* 


gay, A recovery will bar a contingent remainder; any per- 
ſon ſeiſed of a freehold may bar all contingent remainders 
by fcoffment or common recovery, but not by a grant. 
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« But it doth not follow from what I have ſaid, that the re- 
mainder limited to the leſſors of the plaintiff, is a contingent 
remainder.—In marriage ſettlements after the firſt remainders 
to the firſt and other ſons of the marriage, the next re- 
mainders to truſtees to preſerve the contingent remainders, are 
veſted, as being limited to perſons in eſe; for by the rule of 
law, the eſtate ſhall open and ſhut again, and ſo totes quoties, 


to let in the intermediate remainders. 


* The queſtion then is, whether the limitation to the leſſors 
of the plaintiff, in this caſe, be a contingent remainder or 
not?—lt is inſiſted on the part of the — ney that the 
eſtate limited to the iſſue of Ehzabeth the niece, was a fee 
ſimple; if that be ſo, it puts an end to all the other remainders; 


but we are all of opinion, that it was an eſtate-tail, it bein 


an eſtabliſhed rule, that were an eſtate is limited to one an 
his heirs, 1t may be reſtrained by ſubſequent words. Here 


the ſubſequent words reſtrain and confine the word hers, to 


hers of as body, or iſſue; ſo a deviſe to A. for life, is an 
eſtate for life; but if theſe words are added, viz. And if A. 
ay without ue, then to B. then it becomes an eſtate-tail 
in A. 0 


He concluded by ſaying, It is a known rule of law, that 
where particular eſtates of freehold are limited, with parti- 
cular contingent remainders over to perſons not in being, and 
then comes a remainder over in fee, to one in being, that 1s 
a veſted remainder, (and cited Boreton verſus Nicols. Cro. 
Car. 363-) until the intermediate remainders come in c, and 
then it opens to let them in; ſo this remainder to the leſſors 
of the plaintiff ,is veſted, to take effect in poſſeſſion, on the 
determination of the former eſtates, and does not depend upon 
the dying of Elizabeth the niece, having iſſue at her death ; 
for it veſts whether ſhe has iſſue or not. He ſaid, he did not 
think the caſe of Loddington verſus Kyme was ever determined, 
although Ld. Raym. page 209. ſays that it was. Upon the 
whole he ſaid, he was of opinion for the plaintiff, | 


1 

Deniſon Juſtice—It is admitted that Elizabeth the niece 
took an eſtate for life; the queſtion then is, whether the 
limitation to the leſſors of the plaintiff, is, or is not a re- 
mainder veſted; it cannot be an executory deviſe, becauſe 
there is a ſufhcient eſtate of freehold to ſupport a contingent 
remainder. Purefoy verſus Rogers. 2 Saund. 380. Beſides 
it 1s upon too remote a contingency to be an executory de- 
viſe; if it is a veſted remainder, the common recovery 
could not bar it, but would give a right of entry for the for- 
feiture; if it is contingent, then it is barred, Is the li- 

« mitation 

3 


* 
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« mitation to the iſſue of Elizabeth the niece an eſtate in fee, or in 
* tail? If a fee, no other fee can be limited after, or mounted 
upon it; if in tail, the leſſors of the plaintiff took a veſted 


« remainder; I am of opinion, that the limitation to the iſſue. 


*«* of Ehzabeth the niece, is of an eſtate-tail; for the word heirs 
there, is controuled by the words which follow. A limitation 
* to one for life, remainder to his firſt and other ſons in tail not 
then in being, which is contingent with remainder to one in 
« eſe, the laſt remainder is veſted notwithſtanding the interven- 
«+ tion of the eſtates-tail; therefore the recovery cannot bar the 
« Julie. I am of the ſame opinion with my Lord Chief 


uſtice. 


* Forſter Juſtice The deviſe to the iſſue of Elizabetli the 
« niece, was of an eſtate-tail, and the remainder over to the 
« leſfors of the plaintiff was a veſted remainder, therefore the 
common recovery ſuffered by tenant for lite was a forfeiture; 
I am of the ſame opinion. 


« Wilmot Juſtice—When the limitations are to A. for life, 
*« remainder to the firſt and other ſons, a ſubſequent remainder 
may be ſo framed as to be a contingent remainder; but that 
„ js not this caſe. If Ehzabeth the niece had left iſſue, and that 
« iſſue had afterwards died without iſſue, the leſſors of the 


* plaintiff would have taken; Judgment for the plaintiff, per 


" fo. cur. J. R.“ 


Thus, I have ſtated the caſe exactly as it was given to me by 
my brother 7eph/on, becauſe it ſeemed to me to be a. more ac- 
curate report of it, than as it is ſtated by my brother Sayer, 
though I own it does not materially differ, 


I have the authority of a very great and learned judge (the 
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late Lord Chief Juſtice VMilmot) to ſay, (as I have often heard 2 Wilſon 


him ſay) that caſes upon wills have no great weight unleſs they 34s 
are exactly in the very point, and ſimilar in every reſpect to 


the caſe before the court; ſo that if I can ſhew a material dif- 
ference between our caſe, and the caſe above ſo much relied 
upon by the plaintiff, the court will pay little or no regard to 


it in their determination of this caſe, 


I ſubmit it to the court, that the caſe of Doe on the demiſe 
of Barnard and Fenton verſus Reaſon, 1s different and diſtinguiſh. 


able, from the caſe at bar ; in that caſe Lord Chief Juſtice Rider, 


and the whole court held, that the eſtate deviſed to the iſſue of 
Elizabeth Crofon the niece, was an eſtate in tail; and I ſhall not 
deny, or even make the leaſt doubt, but that a veſted —_— 

wi R 4 | cr 


* 5 
3 


” 
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der may be well limited, after an eſtate- tail, whether the eſtate. 
tail be veſted or contingent, there being a variety ot caſes in the 
books to this purpoſe : whereas in our caſe, the limitation to 
the heirs male or tA of the body of James Longmre the 
ſon, was a contingent remainder in fee, and after ſuch limita- 
tion in fee, aſubſequent remainder cannot be limited or veſt 
That the heirs of the body of Zames Longmre the ſon, muſt take 

a fee ſimple ſeems clear trom the following conſiderations. | 


Firſl. The words, heirs male or female, lawfully to be begotten 
of the body of my ſon James Longmare for eper, they paying, &c. 
muſt be words of purchaſe, they muſt be taken as a de/agnatto 
fer/one, and the will muſt be conſtrued in the ſame manner, as 
if a particular name was ſubſtituted in the place of theſe words, 
and then the clauſe would run thus, viz. © To my fon James 
* Longnure, for and during the term of his natural lite ; and 
from and after his deceaſe, to A. for ever ;” which would 
clearly carry a fee to A.—for the words for ever, in a will, be- 
ing clearly expreſſive of the intention of the deviſor to give a fee 
ſimple, are equivalent to the word /errs in a feoffment or grant, 


' as hath been often determined. Co, Lit. 9 . Dt. fed. 586. 


Secondly. The heirs of the body of James Longmire the fon, 
are to pay out of the ſaid eſtate the ſum of 4ool. that will 
_ a tee by conſtruttion, without regard to the value of the 
ands deviſed; for the value (ſays the book) is not material, Mel. 
lock verſus Hammond. Cro. Eliz. 204. 3 Rep. 21. 4. in Boraſton's 
caſe, and 6 Rep. 16. a. Collyer's caſe, BY | 


Thirdly. The will ſays, * But provided that refuſal, failure, 
or neglett be made, of payment of the ſaid ſum of 4oo!. or 
© any m7 thereof, to the perſons and parties I have herein and 
hereby bequeathed the ſame, then, and in ſuch caſe I give, 
„ grant and deviſe, all and ſingular the premiſes, unto my 
daughter El:zabeth Browne, and her heirs; to hold for and 
during ſuch a term of years as the ſaid ſum of 400. may 


and ſhall be raiſed out of the clear rents and mean profits 


thereof, and applied and paid to the legatees as above directed; 
and when, and as ſoon as the ſum of 4ool. ſhall be ſo raiſed 
by and out of the mean profits, then it is my will and mind, 
that all and every the above-mentioned premiſes ſhall return 
into the poſſeſſion, and to and for the ſole uſe of the heir male 
* or female, lawfully begotten by my ſaid ſon, and to hits or her 
v hers for ever,” A > . ; 


/ 

So that if failure of payment of the ſum of 4oo0/. be made, 
Mrs. Browne is to enter and hold the demiſed premiſes till that 
ſum be raiſed; and then all the premiſes are to return into the 

£5 ys 8 poſſeſſion 
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2 of the heir male or female of his ben; and to his or her 


irs for euer: which words are not only clearly expreſſive of the 


teſtator's intention to give a fee- ſumple to the heirs of the bod 
of his ſon (as purchaſers), but are the technical words which 
the law requires to pals a fee-ſumple in feoffments and grants. 
This caſe at the bar, therefore, differs very materially from, 
and cannot be compared to that of Doe, — demiſe of Bar- 
nard and Fenton, verſus Rea/on, or to any other caſe where the 
intermediate contingent eflate deviſed, is an eſtate- tail, or any 


other particular eſtate; for in our caſe the intermediate contins. 


gent eſtate deviſed, is a fee · ſimple; but in the caſe of Doe verſus 
Reaſon; the intermediate contingent eftate, was adjudged by the 
whole court of B. R. to be an eſtate-tail, 


If I have proved, that the eſtate limited to the heirs male or 
female of the body of James Longmire the ſon, is a fee frmple, 
then I humbly conceive it is moſt clear, that the remainder over 
to the leſſor of the plaintiff is not veſted, becauſe a ſubſequent 
remainder can never veſt, after a contingent fee /imple is li- 
mited ; and the caſe of Luddington verſus Kime, 1 Ld. Raym. 
203. 3 Lev. 431. 1 Salk. 224. is direttly in point; ſo that 
the remainder over to Mrs. Browne, the leilor of the plaintiff, 
could never veſt. | 


Nota. This is the ſubſtance of what I intended to have offered 
to the court, upon the ſingle point remaining ta be ſpoken to, 


and hope the reader will excuſe me, for giving him the trouble - 


of reading it. 


* * 
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on the firſt day of Ofober 1770, in the vacation after Trinity Nita. 


term, in the tenth year of the reign of his preſent Majeſty, a 
fine of lands was taken and acknowledged by ded:mus 4 
wherein Sir ohn Eardley Wilmot Knt. (then — Chie 

the court of Common Pleas) and others, were conuſors; which 
was paſſed, engroſſed and recorded, as a fine of the ſaid Trinity 
term, in the tenth year of his preſent Majeſty. Sir John Eardley 
Wilmot had nothing in the Lak until ſome time in the ſame 
Trinity vacation, viz. a few days before he acknowledged the 
fine; therefore, in the deed 40 lead the uſes thereof, it was pro- 
_ covenanted by the parties thereto, that the fine ſhould be 
evied as of Michaelmas term in the eleventh year of his preſent 
Majeſty ; but by miſtake it was made and recorded (as above) as 
a fine of Trixity term in the tenth year of his preſent Majeſty. 


And now in this term, upon producing the deed to lead the 
uſes of the fine, and ſhewing the miſtake, my brother — 
mov 


Juſtice of 
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moved the court, that the fine might be altered; and made a fine 
of M:chaelmas term in the eleventh year of his preſent Majeſty, 
according to the covenant in the deed. But by Lord Chief Juſ- 


tice De Grey, and the whole court, this is not a motion to amend 
a fine, but'to make a new fine: for the late Lord Chief Juſtice 


- Wilmot ml habuit in tenementis in the Trinity term when the 


2 Black. Rep. 
792. S. C. 


Action gui 
tam, &c. for 
tre ble the 
money lent, 
upon the 
ſtatute of 
uſury. 


One lends a 
1001. and 
takes 61. Tf, 
for the in- 
tereſt thereof 
for three 
months by 
way of ad- 
vance, at the 
time of lend- 
ing. 

The penalty 
is that inſtant 
incurred, and 
the action 
muſt be 
brought with- 
in a year 
next after 
that time. 


LBut ſee Ad- 


aock g. t. v. 
Hammett. 

7 Term Rep. 
K. B. 184. ] 


fine was levied and is recorded; and although it might operate 
as a bar to himſelf, yet as to ſtrangers nl operatur : ſo that the 
granting this motion might be of the utmoſt ill conſequence to 
itrangers ; therefore my brother took nothing by his motion, 


| Loyd, qui tam, &c. verſus Williams. C. B. 
ACTION of debt upon the ſtatute of uſury (12 Ann. flat. 2. 


ch. 16.) for treble the value of the money lent upon 
an uſurious contract; upon the general iſſue n, debet, there was 


a verdict for the. plaintiff, ſubject to the opinion of this court, 


upon the following caſe ; which ſtates, 


That on the giſt day of March 1769, one John won” 
having occaſion to borrow 100. applied to the defendant Mil. 
liams, to borrow the ſame of him; and thereupon it was cor. 
ruptly agreed between the defendant and the ſaid Hrinchchfe, 
that the defendant ſhould lend the ſaid Hinchclie 100). for 
three months; for which, Hinchcliſfe was to pay him 6/. and 55. 
for intereſt by way of advance, which exceeds the legal rate of 
intereſt of 5/. per centum per annum. And ſuch agreement be- 
ing made, the ſaid Hinchcliſſe received of the defendant 100!l, 
and immediately paid the defendant thereout the ſum of G. 5s. 
for intereſt by way of advance, and gave the defendant his pro- 
miſſory note of hand for 100/. dated London March giſt, 1769, 
payable to the defendant or order, three months after date, 
tor value received. | 


That the ſaid Hinckcliffe at the ſame time depoſited in the 
hands of the defendant ſeveral valuable cabinets, and other japan 
ware, by way of collateral ſecurity, with power to fell the ſame, 


That in purſuance of the ſaid power, the defendant ſold one 
of the ſaid cabinets for 221. 45. which having reduced the debt 
due on the ſaid note, the ſaid HinchdFe, on the 10th day of 


Auguft 1769, gave the defendant another note of that date, for 
78ʃ. 8 


195. 8d. payable to the defendant, or order, two months 


after date, for value received ; which was afterwards paid. 


That 
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That the writ of capias ad reſpondendum in this cauſe was ſued 


out, and ſerved upon the defendant, upon the 12th day of July 
1770, which was more than one year alter the date ot the firſt 
note (gift March 1769), and more than one 2 after the pay- 
ment of the ſaid 60. 5s. as and for the intereſt ; and more than 
one year after the expiration of the three months, for which time 
the money was borrowed and lent, as above ſlated ; but the ſer- 
vice of the writ was within one year after the total payment 
and diſcharge of the ſaid firſt mentioned note for 100!. 


The queſtion reſerved for the opinion of the court, is, whe- 
ther this action is brought and commenced in due time, within 
the g1 Elz. c. 5. ſed. 5 whereby it is (among other things) 
enacted. That all ſuits upon any penal ſtatute (except the fta. 
** tutes of tillage) the benefit whereof is limited to the Queen, 
her heirs or 3 and to any other which ſhall proſecute, 
* ſhall be ſued within one year next after the offence commit- 
* ted; and in default of ſuch purſuit, the ſame {hall be ſued 
for the Queen, her heirs or ſucceſſors, at any time within two 
++ years after that year ended? 


This caſe was debated twice at the bar: the firſt time by Ser- 
zeant Davy for the 2 and Serjeant G/ynn for the defend- 
ant; and the ſecond time by Serjeant Burland for the plaintiff, 
and Serjeant Leg for the defendant. 


It was argued by Serjeant Davy, in [hilary term laſt, for the 
plaintiff, that it appears by the ſtate of the caſe, that this action 
was committed in due time, iz. within one year next after 
the offence committed; for that although the detendant, on the 
31ſt of March 1769, corruptly 2 to lend Hincheliſfe 100l. 
tor three months, for which nc cliffe was to pay 60. 5s. for in- 
tereſt by way of advance; whereupon, Hinchchiff then received 
of the detendant 100. and paid him thereout 6/. 5s. for in- 
tereſt, by way of advance _ gave the defendant his promiſſory 
note of hand for 100. dated that day, payable in three months ; 
yet the offence was inchoate, and not conſummate, or compleatly 
committed, until the 10th of Auguft 1769, when the whole was 
ns off to the defendant. The defendant before that day might 

ave repented of his ſinful contract before, made, and have taken 
no more than his legal principal money and intereſt at laſt; but 
not having done ſo, there was a continuance of the offence from 
the 31ſt of March 1679 till the 10th of Auguft 1769, when, and 
not before, the offence was conſummate ; ſo — the writ in 
this caufe having been ſued out, and ſerved upon the defendant, 
on the 12th of July 1770, the action was brought and com- 
menced in due time, according to the flat. of 31 Eliz. c. 16, 


fd. 5. 
| And 
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; | : 2 

And to prove that this uſurious contract was not conſummate 
and compleat, until all the money was paid by — to the 
detendant ; he cited the caſe of Browne and Fulſbye, 4 Leon. 43. - 
66 _ the ſtatute of 19 Eliz. c. 8. of uſury, the a was this; 
A. borrowed of B. 8ol. and was bound in an obligation to 
pay to him gol. at the end of the year. It was the opinion 
++ of the juſtices, that although the gol, was tendered, and B. 
the lender did tell the ſame over, yet if he take and accept 
but of Bol. it is not uſury within the ſtatute to make a treble 


*« forfeited ; but yet in that caſe, the obligation itſelf is void.“ 


Alſo in Body and Tafſel's caſe, g Lon. 205. there is a note, 
That it was holden in the Exchequer by Baron Clark, that if 
a man lendeth money, and for the forbearing of it contracts 
for more than 10l. in the 100/. that the bond made for it is 
void preſently ; and that if he doth receive exceſſive intereſt, 
he ſhall forfck treble the value.” From which note it 
follows, that he ſhall not forfeit treble the value, until he re- 
cerves exceſſive intereſt. Whereupon Serjeant Davy concluded, 
that the offence m the caſe at bar was not compleatly commit- 
ted, or conſummate, until the 10th of Auguft 1769, and there- 
fore this action was brought in due time. 


Serjeant Glynn forthe defendant, in Hilary term laſt, inſiſted that 
the defendant committed the offence, charged upon him in the de- 
claration, upon the g1ſt of Marck 1769, which was more than one 
year before this action was brought ; that the uſurious contratt, 
and taking the 6/. 55. for intereſt of 100/. for three months by 
way of advance, conſtituted and compleated the offence upon that 
day; for by the ſtate of the caſe 1/:/hams the defendant then ad- 
vanced to Hinchclife the full ſum of 100/. who immediately re- 
turned to Willkams 61, 55. tor the forbearance for three months; 
19 that the 6/. 5s. was conſidered at that time as uſury, or to be 
given for the uſe of ioo. for three months; and if the court 
ſhould ſay that ſuch a contract and payment of unlawful intereſt _ 
as this, is no offence until the principal money be all paid, it would 
greatly hinder and delay. proſecutions for uſury. : 


The court broke the caſe (as it is called) in Hilary term laſt, 


| But gave no deciſive opinion. 


Lord Chief Juſtice De Grey—The queſtion is, whether this 
action was brought within one year next after the offence com- 
mitted ? | We: 


The fat. 12 Ann. c. 16. for reducing the rate of intereſt, enafts, 


that no perſon whatſoever, from and after the 2gth day of 


6« September 1714, upon any contract which ſhall be ge ye" 
« an 
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and after that day ſhall take, directly or indirectly, for loan 
« of any monies, wares, &c. above the value of 5. for the for- 
«++ bearance of 1000. for a year, and ſo after that rate for a greater 
or lefler ſum, or for a longer or ſhorter time; and that all 
bonds, contratts and aſſurances whatſoever, for payment of any 
principal, or only to be lent or cavenanted to be performed 
« upon or for any uſury, whereupon or whereby there ſhall be 
« reſerved or taken above the rate of .z/. in the 100. ſhall be 
« utterly void, and that every perſon which ſhall after the time 
ny ahold upon any contract to be made, take, accept and 
receive, by way or means of any corrupt bargain, loan, ex- 
change, chevizance, ſhift or intereſt of any wares, merchan- 
« dize, or other thing or things whatſoever, or any deceitful 
«« way or means, or by any covin, engine, or deceittul convey- 
„ ance, for the forbearing or giving day gf payment for one 
Whole year, of and for their money or other thing above the 
„ ſum of zl, for the — of 100. for a year, and ſo after 
that rate for a greater or leſſer ſum, or for a longer or ſhorter 
term, ſhall forfeit and loſe for every ſuch offence the treble 
value of the monies, wares, merchandizes, and other things 


« ſo lent, bargained, exchanged or ſhifted ; the one moiety to 


the Queen, her heirs and ſucceſſors, the other moiety to him 
or them that will ſue for the ſame, in the ſame county where 
the offence is committed, by action of debt, bill, plaint or 


information, &c.” By this ſtatute, three diſtintt matters are 


conſiderable. 


Firſt, No perſon, upon any contract, ſhall take for loan of 
money, &c. above the value of . for the torbearance of 1004. 


for a year. 


Secondly, All bonds and aſſurances for payment of any money 
to be lent upon uſury, whereupon there ſhall be reſerved or taken 
above 50. in the 1000. ſhall be void. And, 


Thirdly, Every perſon which ſhall receive, by means of any 
corrupt bargain, loan, exchange, chevizance, ſhitt or intereſt, of 
any wares, or other thing, or by any deceitful way, for the for- 
bearing or giving day of payment for one year, for their money 
or other thing, above 51. er 1000. for a year, ſhall forfeit the 
treble value of the monies and other things lent. 


If a man contracts to take for loan of money above gl. per 
cent. per annum, the contratt is void ; and yet it ſeems the pe- 
nalty may not be incurred, if he never takes or receiwes, by means 
of ſuch contratt, above 5. per cent. per annum. But at what 
time ſoever he takes or receives above 5. per cent. for for- 


bearing 
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bearing or giving day of payment for a year, he that inſtant has 
incurred the penalty; the plaintiff here took about 5. per cent. 
per annum, tor intereſt or uſury, by way of advance on the very 
day of the contract, he en had 3 committed the of: 
fence againſt the ſtatute, and incurred the penalty therein, as it 


ſeems to me, as at preſent adviſed : but I give no opinion. 


It is objected for the plaintiff, that the offence was inchoate, 
and not compleat upon the giſt of March 1769, but that there 
was a continuance thereof until the 10th of Auzu/t 1769, when 
the offence was compleatly committed, and not before. I own 
I do not underſtand this; let the plaintiff's council upon tlie 
next argument enter fully into it. e 


Gould juſtice I give no opinion now. We are to conſider 
the facts Rated in the caſe as if ſound by a ſpecial verdict; the 
days and times in the declaration being under a videlicet, are not 
to be regarded: the ſtatutes of uſury are to be conſtrued together 
(like the bankrupt laws); and, by the fat. 13 Eliz. c. 8. intitled 
an act againſt u{ury, are directed to be moſt largely and ſtrong] 
conſtrued for the repreſling of uſury, againſt all perſons who ſhall | 
offend againſt the ſame, by any way or device, direttly or in- 
directly. When the defendant received 6/. 56. of the borrower's 
money, for the forbearance at 100. tor three months, I think he 
ken commuted the offence, and incurred the penalty. | 


Blaclſlone Juſtice I cannot fee how this is a continuation of 
the offence from the time of taking the 6/. 5s. illegal intereſt 
by way of advance for 100/. for three months: but I give no 


opinion, as the caſe is to be argued again. 


Mares Juſtice—T was of council in this cauſe, and therefore 
ſhall not give any opinion; but I mult ſay this is a queſtion of 
great conſequence; the caſe ſtated, muſt be conſidered as if it 
was a ſpecial verdift; in fact, it's Rated, that 1000. was lent, and 
61. 55. was paid immediately on the loan by way of advance for 
the forbearance of 100. for three months; the action is by a 
common informer, who ought to be ſtrictly confined to tine ac- 


cording to the gilt of Eg. c. 5. 


Serjeant Burland for the plaintiſf— The queſtion is, whether 
this action was brought within one year next after the offence 
was committed, and depends upon the fact ſtated in the caſe, 


' which is to be conſidered as if it was a ſpecial verdict. 


Antiently, it was againſt the common law, to take any premium 
whatever for the loan of money, as being againſt the law of God: 


our common law followed it; and by the Ratutes of g H. 7. _ 
11 H. 
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11 H. 4. all uſury is damned and prohibited, as being againſt the 
law of God, the laws of the realm, and the law of nature. 


g Inſt. 152. 


By the ſtatute of 37 H. 8. c. . intitled a bill againſt uſury, all Anno1546, 
acts, ſtatutes and laws thentofore made concerning uſury, ſhifts, 
corrupt bargains, and chevizances, and all pains, Ge. concerning 
the ſame are made utterly void. But notwithſtanding it is cal- 
led a bill againſt uſury, it enacts, that no perſon ſhall take for 
the forbearing of one year for his money, due for wares, Sc. 
above 10. in the 100. ſo that, in truth, it is the firſt law 
which made uſury in a limited degree lawful in this kingdom; 
for before this ſtatute, the taking of any premium for the for- 
bearance or giving time for payment of money, was called u/ury, 
and held to , both againſt the canon law, common law, and 
ſtatutes before that time made againſt it. 3 4. 152. | 


The ftatute of 5 & 6 Ed. 6. c. 20. repeals the 47 H. 8. Annorggt-2. 


7 9. concerning only uſury, lucre or gains, of or for the loan. 
forbearing or giving days of payment of any ſum or ſums of 
money; and enatts, that no perſon by any means ſhall lend or for- 
bear any ſum of money, for any manner of uſury, increaſe, lucre. 
gain or intereſt, to be had, received or hoped for, over and above 
the ſum or ſums lent, upon pain to forfeit the ſum or ſums ſo 
lent, and the uſury, increaſe, lucre, gain or intereſt thereof; im- 


NN and fine at the King's pleaſure. See Raft. at. tit. 
Jury 7. * 


The ſtatute of 19 Eliz. c. 8. revives the ſtatute gy H. 8. c. g. Anno 1570. 
and is the firſt ſtatute that makes bonds, contracts and aſſurances 
void, whereby above 10. per cent. per annum ſhall be reſerved 
or taken for money lent. : 
By the ſtatute 21 Zac. 1. c. 17. no perſon ſhall take for the Anno 1623. 
loan of monies, Sc. above 8. per cent, per annum. 


By the ſtatute 12 Car. 2. c. 13. no perſon ſhall take for the Anno 1660. 
loan of monies, &c. above 6/. per cent. per annum. 


The ftatute of 12 Ann. ſtat. 2. c. 16. reduces the intereſt to Anno 1713. 
81. = cent, per annum: adly, It makes all bonds and aſſurances fy 
void, whereupon there ſhall be reſerved or taken more than 100. | 
fer cent. per annum: And gdly, It gives an action for treble the 
value of the money lent, againſt the lender, if he receives or 


takes more than 3. per cent. per annum, for forbearance. 


This action is brought by an informer againſt the defendant 
for taking above 30. per cent. upon the loan of 100. for three 
months; 
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information qui tam, be brought after the year, on a penal ſta- 
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months; by the ſtate of the caſe, there is no doubt but he 1s 
guilty of the offence; but the queſtion now 1s, whether this 
action was brought in due time, v22. within one year next after 
the offence committed, | 


I am to contend that the action was hrought in due time, that 
the offence was not committed till the whole of the, principal 
money was paid to the defendant, and no action would have laid 
for treble the value of the 1007. in the interval of time between 
the taking the 6/. 5s. for intereſt of 1007. by way of advance, 
and the payment of the principal tothe defendant, upon the 10th 
of — 4 1769, which is not one year before the action was 
brought. 


Suppoſe a banker diſcounts a note, or bill of exchange for 1000. 
payable in a year, and he advances to the perſon diſcounting 
the note or bill, no more than 94“. tlie banker is not guilty of 
the offence of taking more than 5/. per cent. per annum, before 
he receives the 100/. at the end of the year; nor would an action 
lie againſt him for treble the value, 72. gool. before the end 
of the year: if I am right in this ſuppoſition, it ſeems very like 
the cale now before the court. he flat. 13 Eliz. ſhall have 
a ſtrong and large conſtruction againſt the uſurer, for ſupprefling 
uſury ; and no inconvenience can reſult from conſidering the 
offence inchoate from the time of the contratt until the princi- 
pal money was paid by the borrower, and received by the lender. 


In Heydon's cafe, 4 Rep. 41. 4. Sc. in an indiftment for 
murder, the ſtroke was given on the 4th of Auguſt, anno 27 
Elia. and the perſon ſtruck, languiſhed till the gth of December, 
anno 28 Liz. when he died of the wound; it was held that no 
felony was committed until the death. By the ſtatute of G/o- 
ce/ter, c. g. a man ſhall ſue his appeal within a year and a day; 
it is held the year and day ſhall be accounted from the death, 
and not from the ſtroke, 4 Rep. 42. b. 2 Inf. 320. fo that 
although the felony may have relation to and begin by the ſtroke, 
yet it is inchoate, and not compleat felony until the death. So 
in the caſe at bar, the fact of the contratt was begun, but the 
offence againſt the ſtatute was not compleat, until the money 
was wholly paid by the borrower to the defendant the lender. 


But ſuppoſe the action is not brought in due time, with re- 
ſpect to the informer (which I by no means admit), yet, with 
reat deference to the court, judgment may be entered for the 
King in the preſent action qui tam, &c. Serjeant Hawkins ob- 
ſerves upon the conſtruction of the fat. Ez. c. 5. that if. an 


tute, 
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tute, which gives one moiety to the informer, and the ofier to 
the King, it is naught, only as to the informer, but good for the 
King: 2 Hawk. P. C. 272. ſed. 45. Cro. Car. $30. S. P. in a 
caſe there cited to have been adjutiged in the Exchequer, Agard 
verſus Candiſh Moore 564. # Anderfi 197. S. C. and Cro. Fat. 
366. S. P.—During the year next after the offence committed, 
the penalty is divided between the ctownaru'the itiformer ; after 
that year, the crown ſhalt have the Whole. 


The cafe of Hanimen verſus Griffith; Cho. Eliz. 584. informa« 
tion — a penal /fatute for the Queen and himſelf, before any 
plea pleaded the informer died; and Coke attorney general moved 
the court, whether he might proceed upon it for thè Queen ? 


EEE 


for his part; and ſo where the Queen will pardon, Sc. for it is 
— bone only, wherefore it was ruled atcordinghy:” 
So that if the action at bat was not brought in due time 40 tc 
the informer, yet as to the King it is in due time. = 


Serjeam Lag for the deferdantz—Ht is objected by my brother 
Burland, thatthe offence was not eommitted until the whole of 
the principal money was paid to the defendant. But Fcoftceive” 
the offence was compleatly committed the very inſtant when the 
defendant received the 6/. Fr. for intereſt” by way of advante 
for the loan of 1000. for three months, for the offence mentionect 
in tlie Au: 1 An. whereby a man ſhall forteit treble the value 
of the money lent, is the recetvinꝶ or taking: mote than gf. ßer 
cent. her d1num, for the forbearatice; therefore, the time wien 
he takes the money for forbEararice; is the inſtant the offence is 
compleatly committed; no caſe has, or can be cited, to prove 
that the; offence is not committed, until the principal money 

My brother Burlun has ſtarted à new point, which was not 
mentioned upon the firſt argument, or at the trial, . That 
ſuppoſtng the action is not brought in due time with 8 to 
the informer, yet that judgment may bel entered for the King: I 


was not aware of this, and therefore deſire a few days to look” 


into the cafes he has'cited; 


Could Juſtice—This' comes on before the court, upon a. caſe 
tated by the conſent of the parties, for the opiniop of the court, 
which is not upon record like a ſpecial verdict; ſo I apprehend” 
we are not obliged to take care of the King, nor can we regularly 
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take into conſideration any intereſt belonging to the crown in 


this caſe. 


Chief Juſtice De Grey The parties have agreed by a caſe 
ſtated to ſubmit this — Mine to the — of d court, 
whether the action be brought in due time; and as at preſent 
adviſed, I think we cannot take into conſideration any intereſt 
the crown may poſlibly have in this caſe. 

Blaciſtone Juſtice—Are informations upon the ſtatutes of uſury 
different from actions of debt qui tam, G. ? a 

Serjeant Burland In this kind of action the plaintiff recovers 
treble the ſum lent in debt, but no damages or coſts; for if any 
damages were aſſeſſed, or coſts taxed . entered in the judg- 
ment, it would be erroneous, as it hath been determined in 5. 
R. becauſe there is no debt due until the recovery, and there- 
ſore there can be no damages for the detention of any debt; in- 


formations qui tam in the court of Exchequer, are merely in the 
nature of popular actions like the preſent. 


Chief Juſtice De Grey As to this point — that ſuppoſing 
the action is not brought in due time with reſpect to the in- 
former, yet that judgment may be entered for the King, there is 
no cale but that in C. Car. ggo. 3 7 


Serjeant Burland In Saville 6. caſ. 15. there is the ſame point, 
er Manwood. Although the intormer was reſtrained to ſue within 
a year, and had paſſed his time, yet the information 1s good for. 
the Queen. And in Moore 58. ca. 165. it is held by Dyer that 


Where a {latute gives a remedy to the party, ſo that he makes 


his ſuit within one year after the offence committed; although 
that he put in his information fix years after the offence com- 
mitted, yet it is ſufhcient' tor the — to have the puniſh- 
ments given by the ſtatute. (Adjourned to look into the caſes.) 


Serjcant Leigh—lIt is inſiſted, that although this action was 
not brought in due time, yet that judgment may be entered for 
the King; I have looked into the caſes cited to prove this, and 
find they were all upon informations, and not upon actions of 
debt qui tam, Sc. I have inquired of the officers, and moſt 
eminent practiſers in B. R. and been informed by them, that in 
actions qui tam upon penal ſtatutes, whenever the informer fails 
in proving that he brought his action within a year after the of- 
fence committed, he is always nonſuited; but no = 00 or 
proceedings are ever had afterwards in ſuch caſes for the King F 

| an 
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and Serjeant Hawkins diſtinguiſhes between actions and informa- 
tions gui tum. | | 


war we Burland in reply—The general queſtion is, Whether 
t his a 


tion was brought in due time? I have, in my outſet endea- 


voured to prove that it was, and muſt ſubmit it to the court, that 


my brother has not ſhewn to the contrary, ſo ſhall paſs on to the 
other matter which I inſiſted upon ; that although the court ſhall 
be of opinion that the action is not brought in due time, as to 
the informer, yet that judgment upon this record may be en- 
tered for the King. | | 


My brother Leigſi ſays, there's a difference between an action 


i tam, and an information qui tam, and ſeems to admit, that if 
this had been an information qui tam, judgment might have 
been entered for the King. He ſays, that Serjeant Hains diſ- 
tinguiſhes between actions qui tam, and informations qui lam ; 
but I take it quite the contrary; for he treats ot both * 
in the ſame words, in his obſervations upon the ſtatutes relating 
both to actions and informations. 2 Hawk. P. C. 271, 272. 


In Aſichael mas term, 1 & 2 Ph. & Mar. in the Exchequer 


Roll 77. an information qui tam was exhibited the 23d day of 
November, 18 2 Ph. & Me. againſt one Wyche, for ſhooting in a 
hand- gun contrary to the ſtat. 33 H. 8. c. 6. whereby the pe- 
nalty is given, one moiety to the King, and the other to the in- 
former; and by /ed. 22, of that ſtatute, if the King within 
one year after ſuch offence, do not purſue, and every other per- 
ſon within one half year after ſuch offence, commence their 
ſuits, then as well the King, after one year, as every other per- 
ſon after half a year, ſhall be barred of their ſuits, actions, in- 
formations, &c. and the parties offending ſhall be of all ſuch 
offences and forfeits, clearly diſcharged and quit. It appeared to 
the court that the informer had not exhibited this information 
within half a year after the offence committed, but within one 
year, and thereupon judgment is entered upon record for the 
crown for the whole penalty. Confedrratum eft quod diftus, 
IT. Wyche oneretur to the King and Queen, for the whole 


penalty, 


This caſe was adjourned over until this preſent term, when 
the opinion of the court was given that the action was not 
brought in-due time ; and that they had no authority to inter- 
. fere with reſpett to the crown (to the following effect) 0 


Lord Chief Juſtice De Grey—U/ury is money given for the uſe 


of money for any certain time, and is called (at this day) the in. 
— + 8 tergſt 
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tereſt thereof; the lending or letting out money at intereſt: ar upon 
uſury, before flat. 37 Hen. 8. c. g. was againſt the canon law, 
the common law, and the ſtatutes of this realm ; it was forbidden 
"Ye — by the laws of King Afred*, Horne's Mirror, cap. 1. Hcl. g. 
901. . . . TY . 
+ Suppoſed to Si quits. de, uſura convictus fuerit, omnes res ſuas amittat. t C. 
be written fumier dg Normandy, cap. 20. Inter leges ſancti Edwards. 


about the 
ven „. II any ane after his death had been found an, uſurer, all his 
Temp. Hen, Gods and chattels were forfeited. to the King. Hurarij omas, 
2. anno 1154. Les, ſeve teſtatus ſtue inteflatus decgſſerit, domini regis ſunt, Glandil, 


hb. 7. cap. 16. 


By the „lat. of Merton, cap. 5. anno 1245, it is, granted by the 
— N {hall — run — be- 
ing within age. Lord Cole in 2 /t. 8g, ſays, this ſtatute is ex- 
povnded to extend ta the uſurious eus that were then in Eng- 
and for at that time, and before the conqueſt alſo, it was not 
lawful for Chriſtians to take any uſury; and, by this act it is 
manifeſt, that the. uſury intended by the-. ſtatute, was not un- 
lawful ; for the uſury due before the death of the anceſtor is en- 
atted-to be paid, and after the · full age of the heir alſo ; and no 
uſury was permitted but by the Jeuus only. 


But by the fat. Judgiſmo, 18 Ed. 1. anno 1890, it is ordained 
and eſtabliſhed, that no Few from thenceforth ſhould take. any, 
ulury, 2 I. 89, 506, | 


And by , many authorities and. records, it appears, that uſury 
was unjawful and * in all the reigns until the „. 37 
H. 8. c. g. which ſeems wonderfal, as it appears, that between 
the 5oth year of Hen. g. and the 2d, year, of Eg. 1. which 
was not above ſeven years compleat, there Was paid into the, 
King's coffers four hundred and twenty thouſand. pounds, of and 
for the uſury. of the . 3 IAI. 151. | 


It appears by the hiſtory. of Charles gth, that iu the year 1490, 
money was borrowed at :49(. per cent. in 15144 at 20l. per cent. 
and in 1530 uſury was fixed per Charles 5th, at 12“. per cant. 
Nobertſon's Hift. Spain. 


By the flat. y H. 8. c. 7 anno 1545, no perſon, by way oſ any 
corrupt. bargain. Joan, exchange, chevizance, ſhift on intereſt, of 
any wares, or other things, or by any other deceitful way, ſhall 
take in gains for the forbearing of one year for kts money or other 
thing. that. ſhall be due for the. ſame wares, or other things 

above 10!. in the 190/, upon pain of forfeiting treble the value = 

TT the 
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the wares, or other things ſold, impriſonment, fine and ranſorh, 
at the King's pleaſure, | 


There is no mention in this ſtatute made of the loah bf mo- 
ney; the offence intended to be puniſhed, ſeems to be the taking 
in gains for the forbeating of one year for his money, dr other thing 
that ſhall be due for the . — wares or other things, above 10l. in 
the 100l. it's not fail for money lent, or the uſe or intereſt of 
money lent; fo that it feerns as if it was then ſtifl penal to take 
any intereſt (even zl. per cent.) for the loan of money. 


But by the „at. 19 Elz. c. 8. anno 1370. /e g. all bonds, 
Sc. made for payment of any principal, or money to be lent, or 
covenant to be performed upon or for any tfury in lending or 
doing of any thing againſt the Hat. g7 H. 8. ck. 9. upon or by 
which loan or doing, there fhall be referved or Wen above che 
rate of 101. for the 1000. for one year, thall be utterly void. 


By the 21 Jac. 1. c. 17. anno 1623, no perſ6n ſhall take for 
loan of an! &c, above eight for a hundred for one year, 


By 12 Car. 2. c. 13. anno 1660, no perſon ſhall take for loan 
of monies, c. above 6/. for the forbearatice of 160/. for a 
year, 3 | 4 

And by the 12 Ann. c. 16. ahne 1713, intitled, An act to re. 
duce the rate of intereſt, &c. 1. No perſon upon any comtratt, 
ſhall take for loan of any monies, Sc. above 1 value of 5. 
for the forbearance of 1000. for a year. dh. All bonds and 
aſſurances for payment of any money to be lent upon uſury, 
whereupon there ſhall be W or taken above five in the 
hundred, ſhall be void. And gdly. Every perſon who ſhall re- 
ceive, by means of any corrupt Kaka, hos. exchange, chevi- 
zance, ſhift or intereſt, of any wares, or other thing, or by any 
deceitful way for the forbearing or giving day of payment for 
one year, for their money or other thing, above z/. for tool.” for 
a year, ſhall forfeit the treble- value of the momes and other 
things lent, | 


To conſtitute the offence for which the preſent action is 
brought, to recover treble the value of the monty lent; theſe 
three things muſt eoncur ; ½, A contract between the parties; 
2d/y, Monies or other ings lent} Ys Above F. per cent. per 
annum, received by the lender for the forbearance. And when- 
ever theſe three matters eoneür, theft the offence is cottimitted ; 
no time is mentioned with reſpect to payment of the princi- 
pal money lent ; the principal money may never be paid, and Jet 
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the offence be committed upon the defendant's receiving 61. 5s. 
intereſt, by way of advance of 100/. for three months, he for- 
feited the principal by the ſtatute of Queen Ann. And if Hinch- 
cli, the borrower, had become a bankrupt before he had paid 
the remainder of the principal, the defendant could not have 
come in as a bona fide creditor under the commiſſion. | 


At this day, every receipt of above 5. per cent. annum, 
intereſt, 3 be 4 offence, for which 1 action — — for 
treble the value of the money lent would lie; and no ſhift or 
contrivance whatever, can take it out of the ſtatute of Queen 
Ann. In the preſent caſe it appears, there was a corrupt agree- 

ment or contract for the loan of 100. for three months, to he 
paid 6/. 5s. intereſt for the ſame by way of advance; that the 
1um of 100/. was actually lent by the defendant to Hinchicli f, 
who received the whole 100. with one hand, and immediately 
pad the defendant 6/. 56. for the three months' intereſt by way 
of advance, with the other hand: ſo that we are of opinion, the, 

_ offence was compleatly committed on the g1lt of March 1769, 
which was more than a year before the preſent action was 
brought, and therefore the plaintiff cannot recover. 


Morley's caſe, Moor 644, ſhews, that taking the intereſt out 
of the principal, when it is at firſt advanced and lent, is uſurious, 
and contrary to the ſtatute, and 1 Bult. 20. upon information 
on the 1g Ez. c. 8. for uſury, S. P. 3 


We are alſo of opinion, that we are not authorized in this 
caſe to interfere, with reſpett to the intereſt of the crown ; my 
brother Blackſtone (now ablent) has informed us, that he is of 

the ſame opinion. | 7 gs 1 


Nares Juſtice—I give no'opinion, becauſe, while I was at the 
bar, I was of council in the cauſe. | 


Judgment for the defendant. 


2 Black, Rep. Goddard verſus Vanderheyden. C. B. 
794. S. C. 8 | 

A. becomes IN a ſpecial action of treſpaſs upon the caſe, the plaintiff de- 

ail for B. 4 c'ared, that whereas the defendant on the 12th day of May 
— wh 1763, at London, was arreſted by Sir Henry Bandes Knt. and 
cred tor under Sir Thomas Challoner Knt. then ſheriffs of London, at the ſuit 
— B. till A. has actually paid the debt: and if B.'s act of bankruptcy be to 


A. 's paying the debt, he cannot prove it under the commiſſion at all. See pet. p. 246 Young & al. v. 
H.chley : and alſe Paul and Fones, 1. Term Rep. K. B. 599, where the autberity ofthe e caſes is relied en.] 


of 
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of one James Bond, by virtue of the King's writ of ſpecial captas Special count 

ad reſpondendum before the time, viz. on the 29th day of May n. — — 

in Eaſler term in the third year of his preſent Majeſty's reign, againſt the de- 

iſſued out of the court of our Lord the King before the King fendant for 

himſelf, directed to the then ſheriffs aforeſaid; by which writ the f — 

King commanded the ſaid ſheriffs, that they ſhould take the ſaid jjaindff who 

defendant if, Sc. and him ſafely keep, ſo that they might have became his 

him before our Lord the King on the morrow of the Aſcenſton _ 1 

of our Lord, whereſoever, Sc. to anſwer to the ſaid James in a K. t his in- 

plea of treſpaſs upon the caſe to the damage of the ſaid , Zames ftance and 

of agol. and that the ſaid ſherifls ſhould then have there that 7*4v*#, and 

writ; upon which ſaid writ, an indorſement in writing was duly CE ec 

made requiring bail for 1971. by virtue of an affidavit of the undertaking 

cauſe of action duly made and filed of record in the faid-court 9 indemnity 

of B, R. according to the form of the ſtatute in ſuch caſe made 

and provided. And whereas the ſaid ſheriffs then took bail for 

the appearance of the ſaid "defendant at the return of the ſaid 

writ, and on that occaſion the ſaid plaintiff Goddard, as bail or 

{urety for the ſaid defendant at his you inſtance and requeſt, 

on the 12th of May in the year aforeſaid, at London, by his 

writing obligatory called a bail bond ſealed with his ſeal became 

bound by the ſaid ſheriffs in 941. with condition for the ap- 

pearance of the faid defendant at the return of the faid writ be- 

fore the King whereſoever he ſhould then be in England, to an- 

{wer to the ſaid James of a plea of treſpaſs upon the caſe; and 

in conſideration thereof he the ſaid defendant then and there 

undertook and promiſed the ſaid plaintiff Goddard to ſave harm. 

leſs and-indemnify him the ſaid Goddard, of and from that 

writing obligatory : and the ſaid 3 in fact ſays that the 

ſaid defendant, at the ſaid return of the ſaid writ, did not appear 

before the Lord the King at Weſtminſter, where the ſaid court 

was then held, to anſwer the ſaid James in the ſaid plea accord. 

ing to the form and effect of the ſaid writing obligatory, but 

— the doing thereof; by reaſon whereof the ſaid writin . 

obligatory became forfeited ; and the ſame being fo forfeited, 

the ſaid Zames, after the aſſignment thereof by the ſaid ſheriffs 

of London to him the ſaid Zames, in Trinity term, in the third 

year of his preſent Majeſty in the ſaid court of B. R. at Veſl- 

nun ſler impleaded the ſaid Goddard in a plea of debt for 994% 

upon the ſaid bail bond; in which ſaid plea, ſuch proceedings 

were had in the ſame court that the ſaid James in Michaelmas 

term in the fourth year of his preſent Majeſty in the ſaid court 

of B. R. at 1 recovered — the ſaid Coddard as 

well the ſaid debt of 9947. as gl. 10s. which were adjudged for 

his damages and coſts prout patet per recordum ; and ſaid” 

Goddard, for the diſcharge of himſelf: from the {aid judgment, 

and for avoiding the impriſonment of his body and other ex- 
as pences, 
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penges, on the 1ft day of May 1765; at Landon, was forcgd and 

pies e to pay a large ſum of money, (to wit) the ſum of 
Sool. in diſcharge of the faid ju t, and was forced and 
obliged wy ot range and did lay out and expend an- 
other great lum o „Ito wit) 1001. in his defence in the 

.. , Premiſes, whereof the dant afterwards at Loudon had no- 
» tice; yet the ſaid defendant, not regarding his faid promile and 
undertaking, but contriving and fraudulently intending craftily 
And ſubtilly to deceive and defraud the faid Goddard in this re- 
| {ped}, bath not indemnified or kept harmleſs and indemnified 
the ſaid Goddard from the ſaid writing obligatory, nor hath he 
paid to the ſaid Goddard the ſaid feveral ſums of 5ool. and 100d. 
| 15 laid aut by the faid Goddard as aloreſaid, or any part thereof, 
dzlthough ſo to do, he the ſaid defendaut was requeſted after- 
wards at London aforefaid ; but he to pay the fame to the ſaid 
Goddard, or to keep him indemnified from the ſaid writing obli- 
gatory, reſuſee. ae / | 


There is alſo an indefitatus affumpfit for bool. for money ox- 
pended, laid out and paid by the plaintiff far the detendant, 


Nor aſſamit. To this declaration the defendant pleaded two pleas, | if. The 
general iſſue naa af/umpfit N | Dane 


2d Plea, that 2d. That on the 10th of March 1764, the defendant became 
hs . a bankrupt, and on the 12th of the ſame month a commiſſion of 
rupt, and thar bankrupt iſſued againſt him, upon which he was declared a 
the cauſe of bankrupt, and on the ad of May 1565 obtained his certificate, 
_—_ _ and that the cauſe of action accrued before he became a bankrupt 
came ſuch, and concluded to the country. Upon both which pleas, iſfues 
18 0 „ in Fon 
The cauſe came on to be tried before Lord Camden in 2 

term 1765. when a verdict was found for the plaintiff, ſubjet 
2 the — of the court of C. B. on the following caſe which 
es, t 8 c 7 3333] + 8 * * 


Caſe, It appeared in evidence, that the defendant was arreſted by 
virtue of a writ of ſpecial capias ad reſpondexdum, as ſtated in 
the declaration, and that the plaintiff at the deſendant's requeſt 
became bail to the ſheriffs, and entered into the bail bond men- 
tioned in the declaration, and that the defendant undertook to 
fave harmleſs and indemnified the plaintiff therefrom. 


That the defendant negleRing to put in ſpecial bail, at the 
nurn of the' writ, the ball bond was Yuly aſſigned ; and that, 


wy Ex : : _— 0 In 
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In Trinity term, 1963, an action was brought thereon in the 
court of King's Bench againſt the preſent plaintiff; and that, 


In Michaelmas term 176g, judgment was obtained thereon 
againſt the preſent plaintiff, as ſtated in the declaration ; and 
thereupon the reſent plaintiff brou a writ of error return- 
able in the — hamber, and proſecuted the ſame till the 
allirmance of the judgment herein after mentioned. 


That on the ioth of March 4764, the preſent defendant be- 
came a bankrupt, and on the 12th of the ſame month a com- 
miſſion iſſued againſt him; upon which he was declared a bank- 


In Trinity term 1764, judgment was affirmed in the Exche. 


quer Chamber, upon which the preſent plaintiff brought a writ 
of error returnable in parkament ; that, | | 


In January 1766, the writ of error in parliament vas non- 
proſſed; and on the 21ſt of the ſame Fanuary a writ of „en 
facias iſſued againſt the pre plaintiff's goods, and thergupoy 
the preſent plaintiff paid to the plaintiff in the original cauſe 
James Bond | his debt due from the preſent defendant and coſts; 
and that, | 


On the 24 of May 1765, the defendant having conformed to 


the laws relating to bankrupts, his certificate was allowed. 

The queſtion for the opinion of the court is, Whether the 
plaintiff be intitled to recover the debt and coſts, N by him as 
aforeſaid, and the coſts he himſelf was put unto or ! 


This caſe came on to be argued before the court in Trinit a 


term laſt, and not before; the long delay having been occaſioned 


by ſome fruitleſs' endeavours to compromiſe the matter betweęn 
the parties themfelves, and by ſome difficulty in ſettling the 
facts of the cafe afterwards, at the diftance of fome years after 
the cauſe was tried before Lord Camden. It was then argued by 


Serjeant Leigh for the plaintiff, and Serjeant Dapy for the de» 


fendant. 


Serjeant Legi conceive, that the plaintiff Coddard is well 
intitled to recover the ſum of money which he has paid for the 
debt and cofts as before ſtated, and that he gould not have 
come in as a creditor under the commiſſion, of hankrupt, and 
{wear to any certain debt, becauſe it did not become a deht dug 
and owing from the defendant to the plaintiff before the 26th of 


3 January 


. 
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Junuary 1765, when he paid the money upon the execution of 
the 54 facias, which was, more than ten months after the de- 
fendant became a bankrupt, which was on the 10th of March 
1764. i # ; . a . . * 


This action is upon a promiſe to ſave harmleſs, which ſounds 
wholly in damages. If one gives a warrant of attorney to con- 
feſs a judgment, as a ſecurity for ſaving bail harmleſs, though 
the debt Fe which he became bail be not” paid, he cannot ſue 
execution before damnification, Fordan vertus 1homhins, 6 Mod, 


Upon a ſcire facias to have execution of damages recovered in 
an appeal; the defendant pleaded, that after judgment the teſta- 
tor ſued execution by /c7e, facias againſt- the bail, and it was 
thereupon demurred; adjudged to be no plea becauſe it is not 
ſhewn that he was ſatisfied by the execution. againſt the bail; for 
otherwiſe, without ſatisfaction, he may always charge the prin- 
cipal. Freeman verſus Freeman, Cro. fac, 549. So in the caſe 
at bar, the debt oing by the deſendant to Zames Bond, was not 
ſatisfied by the judgment and execution againſt the goods of the 
plaintiff Goddard the bail, until he attually paid the money on 
the 21ſt of Zanuary 1765. 73 v3 


The caſe of Chilton verſus Whrffin and Cromwell, determined in 
this court in Trinity term, 8 Geo. g. is (with deference to the 
court) a caſe in point; that was an action upon the caſe upon 
promiſe, and was in ſubſtance thus, viz. in conſideration that the 
"mr as Chilton would accept a bill of exchange, drawn upon 

im by the defendants for 6g they promiſed to indemnify him; 
the plaintiff Chilton accepted the bill, afterwards the .detendants 
became bankrupts, and afterwards Chilton was ſued upon the 
bill, and charged in execution for the debt and coſis; it was re- 
ſolved by the whole court, that Chilton the plaintiff could not 
come in as a creditor under the commiſſion, and that there was 
no debt owing to Chilton before his body was charged in execu- 
tion, which was after the bankruptcy, and that the charging him 
in execution, was the ſame as if he had actually paid the debt; 
the preſent caſe is ſtronger than the caſe of Chilton ; for Goddard 
became only bail or ſecurity for, and at the requeſt of Vander- 
heyden; but Chilton became a debtor to the bill-holders by his 
accepting the ſame at the requeſt of Myiſſin and Cromwell, - 


Serjeant Davy for the defendant—The defendant has pleaded, 

that on the 10th of March 1764, he became a bankrupt, and 

on the 12th of the ſame month, a commiſſion of bankrupt iſſued 

againſt him, upon which he was declared a bankrupt, and on 
| | t 


, 
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the 2d of May 176; obtained his certificate; and that the cauſe 
of action accrued before he became a bankrupt. 


The queſtion therefore is, When, or at what period of time, 
did the plaintiff's cauſe of action accrue? Whether at the time of 
the defendant's. promiſe and undertaking to fave the plaintiff 
harmleſs, and indemnified from the bail- bond, which was upon 
the 12th of May 1763, or from the time of the breach of the 
condition thereof by the defendant's not appearing at the re- 
turn of the writ, which was on the morrow of the Aſcenſion the 


13th of May 176g; or, whether the cauſe of action did not ac- 


crue at the time the judgment in debt upon the bail-bond was 
obtained againſt the plaintiff in Michaelmas term 1763? all 
which happened, in point of time, before the defendant became 
a bankrupt, which was upon the 10th of March 1764. 


I contend that although the cauſe of action might not accrue 
upon the 12th or 13th of May 176g, (which I do by no means 
admit) yet that it moſt certainly accrued in Aſichaelmas term 
176g, when the judgment in debt was ſigned, and the debt and 


coſts were reduced to a certainty, and the plaintiff became in- 


evitably liable to the ſame. 


The breach of the promiſe, by not appearing, whereupon the 
bond became forfeited, was a cauſe of action; becauſe, although 
the damage had not at that time fallen upon the plaintiff, yet 
2 was inevitable, which inevitable damage is a good cauſe of 

ion. 


* 


But it will be enough for me to prove, that by the judgment 
againſt the plaintiff upon the bail-bond, the debt, which the 
plaintiff hereby became liable to pay for the defendant, became 
inevitable in Michaelmas term 1763, before the act of bankruptcy; 
and the plaintiff might have come in under the commiſſion, 
and made his claim to the amount of the certain ſum of the debt 
and coſts, and whenever he had been taken in execution, or paid 
the ſame, might have been intitled to receive a dividend propor- 


tionably with the other, creditors of the defendant Vanderheyden 
the bankrupt, | 1 


To ground the N kind of action, there muſt not only be 
a thing done amiſs by the defendant, but alſo a damage, either 
already fallen upon the party (plaintiff) or elſe inevitable. And 
therefore, 19 H. 6. 44. it a man forge a bond in my name, I 
can have no action upon the caſe yet, but if I am ſued, I may, 

tor the wrong and damage, though I may avoid it by plea of 


uon eft faddum; but if it were a recognizance or ones I ſhall have 
a writ of deceit preſently, before execution. Hob. 267. 


, 5 10. The 


267 
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The Sheriffs of Norwich againft Bradſhaw, Cro. Elz. 5g. was 
an action upon the caſe, upon an — the plaintiffs declared, 
that whereas J. S. recovered againſt the defendant in debt, nine 

ounds and ten thillings; and a capras was awarded to take him 
in execution, by force whereof they made their warrant to the 
three ferjeants &c. there to arreſt him, who did arreſt him 23th 
February, &c.heeſcaped from them, and afterwards was not found 
1n the ad country, = quod they were bound by reaſon of 
the eſcape to anſwer the debt, and alſo to expend money for the 
ſearch ot him, to their damages twenty votrcks; upon not guilty, 
the jury found he was arreſted about the 26th of February, 
and then ant] there /ap/um Teſcuffit. And it was objefted in 
arreſt of judgment, that they alledge that they were chargeable 
with the debt, but ſay not they were charged, nor fhew not 
they were otherwtſe dammfied, the have no cauſe of action; for 
it may be, the party will never ſue them, or they may die be- 
fore ſuit, and then the ſuit is gone: but the court held that the 
action well laid by the ſheriffs upon this eſcape, before the party 
ſue them ; for the party arreſted did wrong to them, by the 
eſcape and reſcous, and they are always chargeable to the other 
party; and if they ſtay tif! they are ſued, perhaps the party 
that eſcaped may die in the interim, or will fly the country, that 
they cannot hear of him; and the party ſhall not take advantage 
of his own fort in reſcuing himſelf, . 


And Barkley and Gibbs verſus Rempflow, Cro. Ehz. 123. in 
o/Jumpſit. The plaiatiffs being bailiffs of the city of Worcefter, 
ad arreſted one — debt, and committed him priſoner to the 
defendant to keep; and the defendant promiſed to keep him 
ſately, and fave the plaintifls harmleſs of all eſcapes; but 
ſuffered him to eſcape, by which they were damnified; upon 
non Mumpſit it was fund! for the plaintiffs: and it was objetted 
in arreft of judgment, that it was not alledged how they were 
damnified, vi. that they were ſued for this eſcape, or other- 
wile moleſted. Sed non allocatur, N upon the eſca 
they were dammified, and in danger to be ſued, aud might fre 
the defendant preſently, and not tarry till they were ſued. 


So that a cauſe of action accrued in the caſe at bar, by the de- 
fendant's not appearing at the return of the writ, by which the 
plaintiff hecame chargeable upon his bail-bond. But 2%, The 
putting the plaintiff's bail-bond in ſoit was an actual dam 
and a fortiori, when judgment was recovered againſt him; for, 
the moment when judgment was obtained, the debt was aſcer- 

tained, and the damage to the plaintiff was inevitable. | 


In the eaſe of Chilton verſus In q Nn and Cromwell, the bank. 
ruptey of defendants was in Augy 1766, and Chilton was not 


arreſted upon the bills he ha accepted till September after. 
| wards, 
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wards, ſo that the final judgment, in that caſe, was after the abt 
of bankruptcy; but in the caſe now before the court, the final 
judgment was obtained in Michaelmas term 1763, before the att 
of bankruptcy, in. March 1764, ſo that Goddard might have 
claimed under the commiſſion to the amount of. the debt and 
colts, though the aſſigneos might have ſuſpended paying him his 
dividend until he ſhould have aſtually paid the debt and coſts 
upon the judgment; but inſtead of making his claim he pro- 
ceeded in error in the Exchequer: Chamber, where the judgment 
was afſirmed in Triztty, term 1764; ſo that the bankruptcy inter- 
vened between the time of the judgment and the altirmance 
tliereof; and the caſe of Clulton and Whifhn, and Cromwell, is 
different from this, | 


1 g Serjeant—The debt did not accrue to Goddard until he 
actually paid the money in January 1765, when a: frerr ſatias 
iſſued — — RS res 0 
debt owing to him from the defendant: ſo in the caſe of Chilton 
verſus Wizffin and Cromwell, the charging Gator in execution, 
| (which the court conſidered the ſame as payment of the debt and 
coſts) created the debt from Wizffin and Gromuelt;, then; and not 
before, owing to Chr{ton; and as to the cafes cited from Lab. 267. 
and Cro. Ehz. 5%, 123. they are not (witli. great deference: to 
my brother Davy) like the preſent caſe at bar. So I pray judg- 
ment for the plaintiff. ' 


The court gave no opinion in Trinity term laſt, but-ordered 
the caſe to ſtand: over — further argument, until this term; 
after having thrown out a few hints, touching the matter in de- 
bate, to the following effect, viz, 


The queſtion. before the court is new; it depends upon the 
fiat, 4 8&5. 5 Ann. ch. 17, and, Ala. 51 Anne ch. 19. whereby per- 
ſons becoming bankrupt; contorming to the bankrupt laws, and 
obtaining thetr- certificates, are difcharged from all debts, by 
them due and owing at the time they, did-become bankrupt;. 
and in caſe any ſuch: bankrupt ſhall be proſecuted or impleaned. 
for any debt before ſuch: time as hehe or they became bank» 


rupt, ſuch bankrupt may plead im general, as the nom defendant 


has pleaded in this caſe. 


The caſe has been ably argued at the bar; it ſeems both juſt 
and reaſonable that every fair and bona fide creditor of a bankrupt, 
who cannot be-permitted, to come i and prove his dubt under 
the commiſſion, ought not to be barred from having his abtaone, 
againſt the bankrupt for ſuch. debt as was, not due and own 
at the time of the act of, bankrupicy;committed, ,and ſo — 


not 
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not be proved under the commiſſion. If A. has a bond of in- 
demnity from B. and the condition be broken, and afterwards B, 
becomes bankrupt before A. has been ſued or damnified; though 
A. had a good cauſe of action againſt B. before the att of bank- 
ruptcy, yet, as A. had not been damnified by paying any certain 
ſum of money by reaſon of B.'s breach of the condition, A. can- 
not 3 to any debt due and owing from BI. at the time 
of the act of bankruptcy. Suppoſe a leſſee ploughs up meadow 
ground, for which he is bound to pay the leſſor a certain ſum of 
money as a penalty, can that penalty be proved as a debt under a 
commiſſion of bankrupt ? It certainly cannot. Or ſuppoſe a 
man be bound in an Ka ien in a certain ſum to perform co- 
venants, and the obligor before he becomes à bankrupt breaks 
thoſe covenants, can the obligee prove this as a debt under the 
commiſſion? Clearly he cannot. In ejectment, there was a ver- 
dict at the ſummer aſſizes for the plaintiff, and nominal damages ; 
afterwards in that vacation the defendant became bankrupt, and 
in Michael mas term following the plaintiff ſigned a final judg- 
ment, and had coſts de incremento then taxed and allowed to 
him; Lord Henley in a caſe ex parte Todd, held, theſe coſts did 
not become a debt till the judgment, and were connected there- 
with, and that — could not be permitted to prove the 
ſame, as a debt under the commiſſion. Debts payable upon a 
— gas 6 which may poſſibly never happen, cannot be 

proved under a commiſhon of bankrupt; but by the flat. 7. 
Geo. 1. ch. 31. perſons who have given credit for goods fold, 
and taken bills, bonds, &c. payable at future days, and the 
buyers become bankrupts before the monies become due, the 


: perſons ſo giving credit ſhall be intitled to a proportionable ſhare 


of ſuch bankrupt's eſtate, deducting a rebate of intereſt and diſ- 
counting ſuch ſecurities at /. per cent. per annum; and bank- 
rupts ſhall be diſcharged from ſuch bonds, &c. Whoever there- 
fore will come in under a commiſſion of bankrupt, muſt ſwear to 
a debt due and payable at or before the act of bankruptcy; or 
due then, and payable upon bills, bonds, Sc. at a certain time 
afterwards which will certainly come to paſs, but one having - 
only a cauſe of action cannot come in and prove it as a debt. It 
was alſo ſaid that one having a judgment for damages and coſts 
in an action of aſſault and battery, ſigned and entered againſt one 
who afterwards becomes a bankrupt, cannot come in and prove 
it as a debt under the commiſſion. I/alter verſus Sherlock. Hil. 


2g Geo. 2. 4 


This cafe was argued again at the bar this term, by Serjeant 
Glynn tor the plaintiff, and Serjeant Burland tor the defendant, 
much to the ſame purpoſe as the argument at bar in the laſt 
term. The court took a week's time to conſider, and gave 


judgment for the plaintiff, : 
| Curia. 


MI1CHAELMAS TRM 12 Geo. III. 1771. 


Curia. The queſtion is, Whether the plaintiff is intitled to 
judgment upon the -verdi&t? Or, in other words, Whether the 
debt for which this action is brought, could have been proved 
under the commiſſion of bankrupt? And we are all of opinion 
that it could not; for that the plaintiff Goddard could not ſweat 
that this debt was due and owing to him before he actually paid 
the debt and coſts upon the judgment upon the bail-bond in 
January 1765, which was ten months after the act of bank- 
ruptcy. | | 


The bankrupt acts do not ſay what kind of debts ſhall come 
under the commiſſion, the „at. 4 & 5 Ann. c. 17. ow perſons 
becoming bankrupts and conforming, Sc. ſhall be diſcharged 
from all debts due and owing at the time of the bankruptcy, 
and if ſued for any ſuch debt, may plead in general, that the 
cauſe of attion, accrued before ſuch time as he became bankrupt ; 
we think that the words cauſe adlion, mean ſuch a debt as 


is due and owing, and payable in all events; the creditor muſt 
ſwear to the. ſum due, and if he ſwears to more than is due he- 


- will be guilty of perjury. A debt may be due at the time of the 


bankruptcy, though not demandable till ſome time afterwards, 


and therefore the fat. 7 Geo. 1. c. 31. was made to let in ſuch 


debts to be proved. under the commiſſion ; and though the pre- 
amble of that ſtatute ſpeaks only of bonds, &c. given for goods 
in trade, yet the enatting words extend to all ſorts of bonds for 
payment of money, and that the words /uch ſecurity, do not 
mean ſecurity for ſuch a ſort of debt, but ſecurity by bonds, 
bills, notes, &c. Swaine verſus De Mattos, at Guildhall, ber Ie 
Ch. Juſt. Trin. 17 Geo. 2. Upon the opinion of the court of 
B. R. in Tully verſus Sparkes. 2 Stra. 867, 868. touching debts 

yable upon contingencies which may never happen, the par- 
iament interpoſed, and made the Jt. 19 Geo. 2. and extended 
the bankrupt laws to reſpondentia bonds, &c. and ſee 2 Wilhams 
497. the caſe ex parte Caſwell. and others. There was a caſe ex 
parte Mitchell 293d December 1731. A trader on his marriage 


— a bond to a truſtee, to ſecure a ſum of money to his wife, 


ecomes a bankrupt and pays gs. in the pound; the wife pe- 2 Vern. 662, 


titioned to come in as a creditor, on the er of the at. 


7 Geo. no body oppoſed her; Lord Hardwicke doubted and had 224 Jan. 


it ſpoke to again, and then thought it improper ; but at laſt by uy Nor- 


thington, caſe 


the conſent of the aſſignee the wife was allowed to come in; but 
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| 
| before | 
| 
| 


it is now ſettled, that upon ſuch a proviſion for a wife ſhe cannot of a wife. 
be admitted a creditor. In caſe of debts uncertain in- point of | 
liquidation, as between two merchants in balancing accounts, 
then the matter reſts upon a claim, to aſcertain the ſum that was 
due at the time of the b 


ankruptcy. 


In 
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In aſſault and battery before bankruptcy ;: during the barik- 
ruptcy. plaintiff has. a verdict with damages, but had not judg- 
ment al after the certificate. Court of opinion the plaintiff 
could not come in under the commifhon, that it was not a- 
mee debt, or a deht due at the time of the bankruptcy. 


* 


alter and-Sherlock. Hi. 23. Geo. 2. 


This is an action of the caſe, upon a verbal promiſe, 8 
wholly in damages, at the time of the bankruptcy the plamt: 
Goddard had ſuſtained no damage, it was then wholly uncertain 
whether he would ſuffer any damage; one cannot ſay what-cer- 
tain-debt he could ſwear to; he brings a writ of error upon the- 
judgment recovered againſt him on ne [hail hone and. thereby 
wotild induce the court of Exchequer Chamber to believe that 
the judgment was erroneous, - and that he owed nothing: there 
upon; how then can he go at the ſame time before: the cm- 
miſheners, and {wear the defendant owed him fo much money 
on that account, when he had not paid a farthing, of it? The 

laintiff could not have ſworn to a debt in this-caſe; ſo as to. 
Fave held Vanderheyden to ſpecial bail ; they: ſaid- they: did not- 
rely. on the caſe of Qulton verſus Whiffin. Upon the whole; the 
court was of opinion that judgment muſd be for the plarntiff. and- 
the ea was accordingly; ordered to be: delivered: to hin, fr 
totam curiam. | 


 Sartpſoti verſus Apple yard. CB: 


In treſpaſs, | RESPASS, are clas. em {regit. The defendant pleaded: 
defendant T i/t; Not web 445, . keribed for a' — 5 way; ; 
preſcribes for (leading from-a certain common iii guy in Birkin) ints;'throught 
a 3 and over the plaintiff's cloſes in which, &c: the platrtiff by his: 
which, &c. replieation traverſed the prefcription, wherèupon iſſue was 
_ ee aeg Joined. At the trial of this cauſe, the council for the de- 
avs, in bis tendant, having admitted the trefpaſs, called ten witheffes; who- 
plea; verdict clearly proved the defendant's right of way. But itappeared* 
1 upon the evidence, that this way dic not lead from a common hiphe' 
The court re- Ha, but did lead from a certain prevate way in Birkth 5 where-" 
fuſea to grant upon it was objected at the trial, that the defendant had not 
eee wal, proved his preſcription to the way, it — — in his plea that 
— the terminus 'a quo was from a common kightay; whereas the 
tried. proof was, that it was from a private way; but the right to the 

way over the plaintiff's cloſes in which, Sc. being clearly proved; 

Mr. Juftice Gould, before whom the cauſe wus tried, left it to 

the jury (nine of which jury having had a view) NτhhD found a. 

verdict for the defendant for his right of way. A 
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And now Serjeant Ligſ for the plaintiff moved for a new 
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trial, objetting that the defendant had failed in roving ar pre- 
uem 


ſcription as laid in his plea; that the fermini @ quo, an 

over what land ought to be laid, and proved with the utmoſt 
certainty, that here the terminus 4 quo, was laid to be a common 
highway, but was proved to be a private way; and he cited It. 


Rep. 295+ 
Serjeant Burland for the defendant—The merits of this caſe 


have been tried, and the courts do not grant new trials for any 
little {lip in pleadings where they ſee that the merits have been 


tried; but I ſubmit it to the court, that the terminus @ quo, is Palmer 4204 


not a material part of the pre/cription ; the defendant is called 
upon in this * to ſhew his right of way over the place in 
which, Sc. he pleads that he has that right by preſcription, 
the material part of which * is confined to the locus in 
quo ; the plaintiff could not have replied that the terminus a guo 
was from a private way, ab/que hoc that it was from a common 


11 2 becauſe the merits could not have been tried upon an 


iſſue taken on that traverſe. 


Lord Chief Juſtice De Grey This is a motion for a new trial, 
becauſe the defendant in his plea has miſtaken one abuttal of the 
way ; if a new trial was to be granted, the defendant would 
amend his plea according to the evidence, and would have an- 
other verdith, in all human probability, having given ſuch clear 
proof of his right by many witneſſes. 


Upon this record, it is certain that the defendant was bound 
to prove his right of way as it is pleaded ; he has proved it to a 
common intent; the terminus a quo is pleaded to be a common 
highway, (it is not deſcribed to be the King's highway) and a 
common highway may be a private way in common ſenſe and un- 


1 ; however, the merits have been tried, and therefore 


a new trial ought not to be granted. 


Nares Juſtice—1 am of the ſame opinion; and the court never 
ere a new trial when they clearly ſee the merits have been 
airly and fully tried. 


Gould Juſtice I am of the ſame opinion; and that in plead- 
ing a right of way you need not deſcribe the terminus a quo, be- 
cauſe the plaintiff may reply extra viam, which will be a mat- 
ter for evidence. | ; 


New trial refuſed per totam curiam. 
Vol. III. 7 Roe 


. 
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In ejectment 
on the demiſe 
of an heir by 
deſcent, the 
de miſe was 
laid on the 
day his an- 
ecftor died, 
and held well 
enough after 
a verdict, 
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Roe, on the demiſe 7 Wrangham, wer/us Herſey. 


EJECTM ENT. The leſſor of the | gene claimed by 
* deſcent from his anceſtor, who died on the 1ſt day of 
_ 1771, at five o'clock in the morning; the demife was 
aid in the declaration on the ſame 1ſt of January to hold from 
the gift day of December then laſt paſt. After the merits had 
been gone into at the trial of the cauſe before Mr. Juſtice:Gould, 
it was objetted that the leſſor of the plaintiff had no title at the 


time of the demiſe, which appears to be made when his an- 
ceſtor was living, for he did not die until five o'clock on the iſt 


of January, ſo was alive that day; but the leſſor having clearly 
made out and proved his title, the judge diretted the jury to find 
a verdict for the plaintiff, Which they did accordingly. 


And now it was moved to ſet aſide the verdict, becauſe the 
anceſtor from whom the leſſor of the plaintiff claimed by deſcent 


was living on the 1ft of January 1771, till five o'clock in the 


Ficbion of law 
ought to hurt 
no man, but 
aid much it 
may. 


See Butler 
and Baker's 
caſe, 3 Rep. 
25• 


morning, and there is no fraction in a day, ſo that, in fiction of 
law, he was alive all that day, and the leſſor of the plamtiff's 
title did not accrue until the beginning of the next day the 2d 
of January. N | 


But her lotam curiam. If my anceftor die at five o'clock in 
the RO I enter at fix, and make a leaſe at ſeven o'clock, 
it is a good leaſe | | 


It is ſaid there is no fra@ion in a day, but this is a fiction in law, 
fictio juris neminem lædere debet, but aid much it may, and this 
is ſeen in all matters where the law operates by relation, and di- 

v1/con of an 1nſtant, which are fictions in law. A conflable takes one 
who had ſtruck another, and then ſets him at liberty, the party 
ſtricken dies of the ſtroke; this _ ab initio, but not to the 
* of the conſtable who ſuffered his eſcape. 11 Hen. 4. 12 
. pl. 26. A fine is levied ſur render, the conuſee by ficlion in 
law hath ſciſin in an inſlant to make this render back, but to no 
other purpoſe to the prejudice of the conuſor, for the conuſee's 
wife fal not have ow, nor fhall the land be ſubjett to wo 
flatute, Sc. in which the conſuee was bound. See 2 Rep. Lt. 
Cromwell Caſe If a man were born the iſt of February and 
lived to the giſt of January 21 years after, and at five o'clock in 
the morning of that day makes his will, and dies by fix at night, 
that will is good, and the deviſor is of age, 2 Ld. Raym. 1096- 
In an action on the caſe for diſturbance of his common, an ex- 
ception 
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v pft was taken to the declaration that the demiſe to the plain- 


tiff is alledged to be, on the 26th of March, and the tort done 

to the plaintiff is ſuppoſed to be on the 1ſt of May following, 

and it is not alledged that the plaintiff entered before the 1ſt of 

May ; but to this it was anſwered by the court, that it ſhall be 

intended that he entered immediately after the making of che 

leaſe, 1 Lutw. 108. And ſee 2 Burro. 1162. Small on the denſe 

of Baker verſus Cole and Shinner, where amendments in gect- 

ment are carried much further than formerly. ½. A verdift A verdi 
cures a deſect in ſetting out the title, though it cannot be a de. fung — 
ſective title. ad. After a verdict, if the objettion be grounded 1 1 2 
upon the mere miſtake of the clerk, or a trifling nicety, there is though it 
no need of any actual amendment at all, the court will overlook the 2 
exception. By fiction in law, the whole term, the whole time of — 
the aſſizes, and the whole ſeſſion of parliament may be and ſome- 

times are conſidered as one day, yet the matter of fact ſhall over. 


turn the fiction, in order to do juſtice between the parties. 


The rule to ſhew cauſe why the verdi&t ſhould not be ſet aſide 
was diſcharged. | 


Meres et al' ver/us Anſell et al'. C. B. 


"TRESPASS quare clauſum fregit, treading down the graſs, Evidence, 
digging the ſoil, Sc. in Milicroft ; the defendant pleaded; 
J, Not guilty ; 2d, A licence. . 


This cauſe was tried at the laſt aſſizes before Lord Mansfield, 


when a verditt was found for the defendant. And now ſerjeants Parol evl- 
{gh and Glynn moved to ſet aſide the verdift, and for a new dinge mall 
trial, upon this ground, Cv. that Lord Man gſield admitted — 
farol evidence to be given at the trial, which contraditted an tradict an 


agreement in writing, to which the ſame perſon, who was ad- preem*at in 


mitted to give ſuch parol evidence, was a ſubſcribing witnels, 7 , 
and had hanſelf the cuſtody of the written agreement. | Aen., 


5 Term Rep. 

Upon Lord Mansfield's report, the fafts appearing upon the ** Þ: 590.) 
trial were, that Meres and H. had the occupation of certain 
cloſes of land of Meres, called Millcroft and Boreham's Field, and 
that the defendant Anſell and his partner, came to this agret- 
ment with them by a memorandum in writing, ſigned by all the 
laid four parties, and atteſted by one Fo/eph Matthews, whereby it, 
was agreed by defendant duc} and has partner, to exchange 
their r Gc. with Meres and H. in conſideration of 
the graſs and veſture of hay, to be taken by —_ and partner 
from off Borekam's Meadow, and articles were to be made accord» 
T2 | ingly, 


270 


MichAkLMAS TRI. 12 Geo. III. 177 1. 


ingly, this was in the year 1765, but no mention in the agree- 
ment is made of the cloſe called Millcroſt, in which, &c. and 
only a ſpecial particular intereſt in Boreham Meadow. . 


It further appears by Lord Mansfield's report, that the defend- 


ant Anſell and his ſervants by his order walked in Millcroft, and 


trod down the graſs there ou as high as their knees, on pur- 
pole to have it determined at law, whether the defendant An/ec/! 
and partner were not intitled to the poſſeſſion of Millcroft as well 
as the hay of Borcham Meadow ; ſo that here is a clear treſpaſs 
proved. | 


Matthews the ſubſcribing witneſs was ſubpenaed to give 
evidence on the part of the defendant, but was called by the 
plaintiff, when he produced and proved the written agreement, 
and further depoſed, that it was at the ſame time (when the 
written agreement was made) agreed by the parties by parol, 
that Anſell and partner ſhould not, only Torn the hay from off 
Borcham Meadow, but alſo the whole poſſeſſion of the ſoil and 
ee both of Boreham Meadow and Milleroft ; and the report 

urther ſays, that there was another witneſs to prove the ſame 
matter. The defendant called no witneſs, whereupon it was left 
to the jury who found a verdict for the defendant, and Lord 
Mansfield reports he is not diſſatisfied with the verdict. 


Serjeant Burland for the defendant—Submitted it to the court, 
that Matthews was the plaintiff's witneſs, and that what he had 
depoſed extra the written agreement, was no more than an ex- 
planation thereof, which was frequently admiſſible; but 


Per curiam We are all clearly of opinion that the verdict is 
wrong, and mull be ſet aſide ; that no parol evidence is admiſſible 
to diſannul and ſubſtantially to vary a written agreement; the 
parol evidence in the preſent caſe totally annuls and ſubſtantially 
alters and impugns the written agreement. Indeed in ſome caſes 
of wills and deeds, where there are two Johns named, or two 
Blackacres mentioned, parol evidence may be admitted to ex- 
Nan which on, or which Blackacre was meant and intended 

y the will or deed. The rules of evidence are univerſally the 
lame in courts of law and courts of equity. Suppoſe a bill in 
equity was to be brought by the defendant to have a ſpecific 
och gg of this agreement, the court would not admit parot 
evidence, 


You cannot depart from the writing, but may argue touch- 


ing the operation thereof. If a man agrees in writing to ſell 


Blackacre for 1090!. ſhall parol evidence be admitted that he 
D g Ws | unended 
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intended hiteacre ſhould alſo paſs? Certainly it ſhall not. This 


appeared to be a wilful treſpaſs, no licence was proved; the 

agreement only extends to taking the hay of Boreham Meadow, 

And expreſſio unius eft excluſio alterius. Upon the whole, we 

have not the leaſt doubt, but that there ought to be a new 

trial, So | 


Per totam curiam a new trial was granted. 


- | 


HILARY TERM 


12 Geo. IIL 1772, 


Thruſtout [on dem. Levick] wverfus Coppin. C. B. s Black. Reps 
. I, 8. 
E. ECTMENT. The caſe was; a man being poſſeſſed A man poſſeſ- 
of a beneficial leaſe of a term for years, of the premiſes in — 
queſtion, in right of his wife as executrix to her former huſ- — of his 
band, grants and releaſes all his right, title and intereſt of and in wife as exe- 
the ſame premiſes, to the leſſor of the plaintiff, — N 
7 | band, has 
The queſtion is, Whether the huſband by the marriage had power to 
ſuch a title to the leaſe veſted in him, that he could transfer and — 
convey the ſame to the leſſor of the plaintiff, ſo that he can fe. 
recover in this action? 5 


This caſe was well argued at the bar laſt Michae/mas term by 
ſerjeant Leigh for the plaintiff and ſerjeant Whitaker for the de- 
tendant; and after time taken to conſider till this term, the 
whole court was of opinion for the plaintiff, and this being after 
a verdift, the poſtea was ordered to be delivered to the plaintiff, 
and judgment was entered for him accordingly. | 

T 3 Caſes 
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Caſes cited by ſerjeant Ligli for the plaintiff, Fenk. Cent. 79, 
Dier 183. 306. 5 Rep. 27. Ruffet's caſe, Ea 


Caſes cited by ſerjeant Whitaker for the defendant. Co. Lit. 
351. Plowd. 294. Wm. Jones 248. 


And ſee various caſes upon this matter .cited by the court, 
Brooke tit. _— 47, 96, 101, 151, 178. Fitz. tit. Exe- 


cutor, pl. 23. Cro. Liz. 278. Loftus's caſe. 


And ſee Arnold verſus Bidgood. Cro. Fac. 318. a caſe cited 
by Lord Chief Juſtice De Grey directly in point. It was “ debt 
upon the flat. 2 Ed. 6. ch. 13. for not ſetting out tithes : 
* the caſe was, a man being poſſeſſed of a leaſe of tithes in 
&* right of his wife as executrix to her former huſband, grants 
* totum jus, litulum & intereſſe ſuum de et in decimis prædiclis. 
Alfter a verdict for the plaintiff 2 claimed under the ſaid 
« grant) it was moved in arreſt of judgment that the declara- 
„ tion was not good, becauſe the 3 had not ſet forth any 
„ good title to have the tithes; but the whole court unan1. 
* mouſly reſolved that the grant was good, and the leaſe he had 
in the tithes in right of his fexze, did thereby pals, Sc. And 


„ judgment was for the plaintiff,” 
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3 Black, Rep. Atkinſon verſus Teaſdale. C. B. 

17. S. C, | 

Tn an ation Cumberland, 705 EPH TEASDALE, late of Little Gill in 
by one com- (to wit) the pariſh of Aton in the county aforeſaid, 
moner againſt . yeoman, Was attached to anſwer unto Thomas 


— Atkinſon in a plea of treſpaſs on the caſe, Sc. And thereupon 
plaintiff need the ſaid Thomas, by John Ward his attorney, complains, for 


not par'icu- : 
larly hew the ſurcharge, [But in an action againſt the Lord he muſt, 2 Mad. 7: Lutz. wr, 
4 . t 
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that wlieareas the ſaid Thomas, on the firſt day of January in the 
year of our Lord 1768, and before, was, and from thence con- 
tinually hitherto hath been and ſtill is law fully poſſeſſed of and 
in a certain gſſuage and diverſe (to wit) two hundred acres of 
land with the appurtenances, lying and being in the pariſh of 
Ouzeby in the ald 

the ſaid Thomas, during all the time aforeſaid, had and of right 
ought to have had, and ſtill of right ouglit to have common o 
paſture in and upon a certain waſte or common called Ouzeby 
Tell, in the pariſh ot Ouzeby aforeſaid in the ſaid county of Cum- 
bertand, for all his commonable ſheep levant and couchant upon 
his ſaid meſſuage and land with the appurtenances, every. year, at 
all times of the year, as belonging and appertaining to his ſaid 
meſſuage and land with the appurtenances; and whereas the ſaid 
Thomas, on the ſaid iſt day of January in the year of our Lord 
1768, and -before, was, and from thence continually. hitherto, 
hath been and till is lawfully poſſeſſed of and in diverſe (to 
wit) two hundred other acres of land with the appurtenances, 
lying and being in the pariſh of Quzeby aforeſaid in the ſaid county; 
of Cumberland, and by reaſon thereof he the ſaid Thomas, durin 
all the time aforeſaid, had and of right ought to have had, and Nil 
of right ought to have common of paſture in and upon the ſaid 
waſte or common called Ouzeby Fell, for all his commonable 
ſheep levant and couchant upon his ſaid laſt mentioned land with 
the appurtenances, every year at all times of the year, as belonging 
and appertaining to his ſaid land with the appurtenances; yet the 
ſaid Joſeph well knowing the premiſes, but contriving and malici- 


27 


The record 
is of Trinity 


term, 11 Geo. 
third. 


county of Cumberland, and by reaſon thereof Declaration | 


for diſturb- 


ance of com- 


mon of paſ- 
ture. 


ouſly intending to injure and — the ſaid Thomas in this behalf, 


and to deprive him of the benefit and advantage of his aid common 
of paſture belonging to his ſaid tenements with the appurtenances 
reſpectively as af 

his ſaid tenements with the appurtenances as aforeſaid: and had 
{uch right of common of paſture as aforeſaid, (to wit) on the 1{t 
day of January in the year of our Lord 1768 aforeſaid, and on 
diverſe other ＋ and times between that day and the day of the 
ſuing forth of the original writ of the ſaid Thomas at che pariſh 
aforeſaid, wrongfully and injuriouſly eat up, depaſtured and 
ſpoiled, the grals then growing and being in the ſaid waſte or 
common with divers ſheep and lambs, lo wit) two hundred 
ſheep and two hundred lambs; whereby the ſaid Thomas could 
not for a long time, (to wit) during all the time laſt aforeſaid. 
have, uſe or enjoy his ſaid common of paſture in and upon the 
{aid waſte or common in ſo-ample and beneficial a manner as he 
ought to have had and enjoyed the ſame j but during all that 
time was deprived of great part of the profit and benefit thereof, 


reſaid, while he the ſaid Thomas was poſſeſſed of 


Tt It; "= 
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State of the 
eiſe. 


1ſt Argument 
12 one commoner againſt another, the plaintiff in his declaration 


in Mich. 
Geo. 3. 
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to the ſaid Thomas his damage of 20l. and therefore he brings 
his ſuit, &c. 


And the ſaid 7o/eph, by Peter Brougham his attorney, comes and 
defends the py xd m ind, the. and he ſays that he is not 
gui of the premiſes atoreſaid before laid to his charge, as the 
aid Thomas above complains againſt him ; and of this he puts 
himſelf upon the country ; and the ſaid Thomas doth the ſame 
likewiſe: therefore the ſheriff is commanded that he cauſe to 
come here from the day of the Holy Trinity in three weeks, 
twelve, &c. by whom, Sc. and who neither, &c. to recognize, 
Sc. becauſe as well, Sc. 


This cauſe was tried at the laſt ſummer aſſizes before Mr. 
Juſtice Willes, when a verdi& was found for the plaintiff, ſubject 
to the opinion of this court, upon this ſhort caſe; which ſtates, 


That the plaintiff at the trial proved his right of common as 
it is laid in the declaration, and that the detendant was alſo a 
commoner and had ſurcharged the common by putting on more 
than his int, whereupon it was objetted, that the plaintiff could 
not recover under this general form of declaring ; ſo a verdi& 
was for the plaintiff, ſubject to the opinion of the court, whe. 
ther the plaintiff hath a right to recover. 

This caſe was twice argued at the bar; in Michaelmas and 
Hhary terms laſt. | 


Serjeant Ligl for the plaintiff—This is an action brought by 


ſhews his own particular right of common, and charges, in ge- 
neral, that the defendant intending to injure him, and deprive him 
of the Henefit of his common, on the 1ſt day of January 1768, 
and on divers days and times between that day and the day of 
ſuing forth the original writ, wrong fully and injuriouſly eat up, 
depaſtured and ſpoiled the graſs then growing and being in the 
common, with divers ſheep and lambs, (to wit ) 200 ſheep and 200 
lambs, whereby the plaintiff could not for a long time, (to wit) 
during all the time regal, have, uſe, or enjoy his common of 
paſture in and upon the ſaid common, in ſo ample and beneficial 
a manner as he ought to have had and enjoyed the ſame; but, 


during all that time was deprived of great part of the benefit and 


profit thereof; which he lays to his damage. 


It is objected, that this being an action by one commoner _ 
another, the declaration is too general, and that it ought to 


have ſet forth the defendant's particular right of common, and 
to 
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to have charged that he had exceeded that right by putting on to 
the common a certain number of a certain ſpecies of cattle which 
he had no right to put on. | 


In anſwer to this objection. It doth not lie in the plaintiff's 1 Lutw, 


mouth to ſay in his declaration what the defendant's particular 
right of common is, he is charged with wrongfully and in- 
juriouly eating up and depaſturing the common with divers 
ſheep and lambs; it is no ſurpriſe upon the defendant, who 
beſt knows his own right, and might have pleaded it if he 
had go proper, or might have come prepared to have given 
it in evidence at the trial (as this is an action upon the caſe) 
upon the general iſſue, and that he had not put on more cattle 
than he had a right to put on, which would — fully juſtiſied 
him. | 


Serjeant eplſon for the defendant—The declaration is bad. 
The objection to it is, that this being an action brought by 
one commoner againſt another for ſurc arging the common, the 
plaintiff ought to have ſet forth the defendant's particular right 
of common, and ſhewn how he had exceeded that right. There 
is no doubt but this is an action by one commoner againſt an- 
other, becauſe that appears in the ſtate of the caſe; but it doth 
not appear by the declaration that the detendant is a commoner, 


* 


AS it ought to have appeared. | | 


The declaration only ſets out the plaintiff's right, of common, 
and that the defendant wrongfully put in his cattle and eat up 
the graſs, ſo that the plaintiff could not have and enJoy his com- 
mon in tam amplo modo Sc. at the trial it appeared by the evi- 
dence for the plaintiff that the defendant had a right of common, 
and had put on more cattle than he had a right to put on, but this 
not being the caſe made by the declaration, the defendant's coun- 
ſel called no witneſſes, but objected to the declaration, becauſe the 
defendant's rigit, and the particular ſurcharge, were not ſtated 
therein; that this being an action upon the caſe, the whole caſe 
ought to have been ſtated and ſet forth in the declaration. 


If this had been an action by a commoner againſt a ſtranger, it 
muſt be admitted, that this declaration would have been good ; 
but it is otherwiſe in the caſe of an action by one commoner 
againſt another, or how is the defendant to know whether the 
P aintiff conſiders him as a commoner or a ſtranger? In an action 

y a commoner againſt the lord, it muſt be ſhewn in the decla- 
ration how in fact he has exceeded his limited right. 


Lord 
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Lord Chief Juſtice De Grey—PFormerly, if one of the com- 
moners had ſurcharged the common, by putting more cattle 
into the common, than he ought to have common for there, 
then that commoner who was aggrieved, ſued out a writ of ad- 
meaſurement of paſture, and, by that ſuit, all the commoners were 
admeaſured, as well thoſe who had not ſurcharged the common, 
as he who had ſurcharged it; and he who brought the action 
was alſo, to be admeaſured. This writ of admeaſurement. was an 
excellent remedy, whereby the ſeveral rights of all che com- 
moners, were fairly ſettled and aſcertained by a Jury- Vide the 

printed by 
Hen. Smythe without Temple-bar, anno 1546. 


Inſtead of this writ of admeaſurement againſt a commoner for 
a ſurcharge, an action upon the caſe has been introduced, and: 
uſed as a more eaſy and ſpeedy remedy for one commoner againſt 
another. 


I am of opinion, as at preſent adviſed, that this general wa 
of declaring is well enough; the declaration ſtates the plaintiff's 
right of common, and that the defendant has wrongfully and 
r eat up, depaſtured and ſpoiled the graſs in the com- 
mon with divers ſheep and. lambs; and the 1 ſtates that this 
is true; for it ſtates that he /urcharged the common, by putting in 
more than his flint. The defendant certainly knows his own 


: + — and might have given it in evidence upon the general 


iſſue; and there is no prejudice. to either {ide by this general way 
of declaring. + a g | 

Gould Juſtice—Courts of juſtice now are more liberal in allow - 
ing of this general way of declaring, than they were formerly ; 
it is ſufficient now to alledge that the plaintiff is poſ/efſed of a 
certain meſ/uage and lands, and by reaſon thereof has a right of 
common in ſuch a place, and that the defendant wrongtully 
diſturbed him in the enjoyment, thereof; here is a ſubſtantial 
charge alledged for the plaintiff, that le had a right of common 
as belo ing to his tenements, and that the defendant wrong- 
fully — injuriouſly depaſtured the common with ſheep and 
lambs; and the fact turns out to be true upon the trial, that he 
has been a wrong-doer. I am of the ſame opinion with my 
Lord Chief Juſtice ; the defendant knows his own right, and 
might either have pleaded it ſpecially, or have, given it in evi- 
dence at the trial, 3 75 


Nares Juſtice—I have ſome doubt whether the declaration in 
this caſe 1s good; for it appzars from the ſtate of the caſe, that 
this action is brought by one commoner agaiuſt another, for ſur- 
| charging 
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charging the common with more cattle than he had a right to 
put on, but the declaration ſays not a word of ſurcharging: and 
therefore it ſeems to me that the plaintiff ought to have ſhewn, 
that the defendant unjuſtly overcharged the common, by putting 
on a certain number 7 cattle beyond as flint, See Hern s plæader 
207, & 64. where the action is for turning on 100 ſheep, which 
ſort of cattle defendant had no right to turn on. The defend- 


ant being a commoner in this caſe had a right to turn on has: 


ſheep and lambs levant and couchant ; but what particular in- 
jury he has done to the plaintiff does not appear in the declara- 
tien with ſufficient certainty, as it ought, in my opinion. 


Whereupon the court adjourned the caſe, to be argued again 


at the bar. 


Serjeant Glynn for the plaintiff—At the trial of this cauſe be- aa. Argu- 


fore Mr. Juſtice Milles, the plaintiff proved his right of common ment, 
as it is laid in the declaration, and that the deſendant, who had ** 


a right of common in the ſame waſte or common in reſpeR of a 
parcel of land in his poſſeſſion, ſurcharged the common by de- 
paſturing more ſheep thereon than he had a right to do within 
the time mentioned in the declaration ; upon this evidence the 
counſel for the defendant, without calling any witneſſes, objected 
that the plaintiff ought to have declared more particularly and 
ſhewn the defendant's right of common, and, in fact, in what 
manner he had exceeded at right, by putting in a certain nun- 
ber and ſþectes of cattle which he had no right to put on. 


In aner to this objeftion, I ſubmit. with deference to the 
court, that the plaintiff is not obliged to take notice of the de- 


fendant's right, or that the defendant has any right of common 


at all, but may conſider him as a mere ſtranger, and a wrong- 
doer; it was incumbent upon the defendant, who beſt 


knows his own right, to have pleaded it ſpecially, and juſtified 


the putting on his ſheep and lambs; or to have proved it in 
N at the trial. The caſe with reſpect to the lord is dif- 
ferent where he ſurcharges, or does any other act which hinders 
a commoner from enjoying ſufficient common; it muſt be ſpe- 
cially ſhewn in the declaration; becauſe every commoner muſt 
be fappoſed to know the /ord's right, who is the owner of 
the ſoil, and may incloſe, or do what He pleaſes with it, if 
he leaves ſufficient common for the commoners ; but it would 
be laying the commoners under great difficulty to oblige them, 


to ſet out the claim or right of every commoner who wrong- 


tully puts on cattle, 


Serjeant 


Hil. 
Geo. 3d. 
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Serjeant Burland for the defendant. The plaintiff has not de- 
clared upon his right and true caſe, for this declaration 1s againſt 
the defendant as a ſtranger, and it now appears to the court that 
he has a right of common upon the waſte or common in the de- 
claration, ſo is not a ſtranger. 


The declaration alledges that the defendant oe N and in- 
juriouſſy eat up, depaſtured and ſpoiled the graſs in the com- 
mon, with divers ſheep and lambs, (to wit ) 200 ſheep and 200 lambs ; 
which laſt words coming under a videlicet are immaterial, and 
mere ſurpluſage; which being rejected as ſuch, it will ſtand 
thus, that the defendant eat up, + wat and ſpoiled the graſs 
zn the common with divers ſheep and lambs ; which, it appears, 
he had a right to do, becauſe he was intitled to common there, 
as belonging to. certain lands in his poſſeſſion ; but the declara- 


tion Aled $ that the defendant , and 1njunouſly eat up. 


Sc. I inſiſt he did not act 2 and injuriouſly, becauſe he 
had a right to put on divers cattle as appears by the caſe ſtated. 


Here being no certain charge againſt the defendant in the de- 
claration, how could he come prepared at the trial to prove his 
right to put on a certain number of cxttle? Suppoſe he had a 
right to put on all his cattle which were /evant and couchant on 
his farm, he muſt prove how many his land will maintain ; but 
then he muſt firſt be charged with putting on more than were 
levant and couchant, 


It is ſaid the defendant might have pleaded his right of com- 
mon for all his cattle /evant and couchant upon his tenement (if 
that be his right), and that he put his ſaid cattle (ſo levant and 
couchant) on the common to depaſture there, as it was lawful 
for him to do. If the defendant had pleaded in this manner, 
the plaintiff muſt either have traverſed his right of common; or 
muſt have confeſſed his righ: and replied that he put on more 
tlian were levant and couckant; in either of which caſes the 
plaintiff muſt have failed; for the defendant's right of common 
was ſhewn by the plaintiff himſelf at the trial; and if the plain- 
tiff had replied that the defendant put on more than were levant 
and couchant, that would have been a departure from his declara- 
tion, as it ſeems to me; becauſe the declaration doth not charge 
the defendant with putting on more cattle than were levant and 
couchant, But if this would not have been a departure, yet we 
inſiſt the plaintiff ought to have declared upon a adage. this 
being againſt a commoner; and not in this general way, as if the 
action was againſt a mere ſtranger who has no right at all ta 
put on any cattle; it is confounding the nature of attions. 


Where 
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Where a man hath common of paſture for his cattle and 


is diſturbed by a ſtranger, he ſhall have a quod permittat habere 
communiam paſture : but where one commoner is diſturbed by 
another commoner who ſurcharges the common, the writ of 
admeaſurement of paſture lies between them, and the declarations 
in theſe two actions muſt purſue the writs reſpectively. See the 
_ writ of quod permittat habere communiam paſture, Fitz. N. B. 123 

edit. pet Raflall, anno 1635. and the declaration, * and iſſue 
joined thereon, Hern. 641. B. Hill. 1g Jac. Rotulo 685, And 
for the writ of admeaſurement ſee Fitz, N. B. 125. a. and the de- 
claration thereupon, lib. intrationùm, fol. 104. a. b. Co. Entr. 48. 


a. pl. 1. Raſt. Entr. 23. 


Theſe two writs are now out of uſe, for at this day, actions 
for ſurcharging, and diſturbances in right of common, are turned 
into ſpecial actions upon the caſe ; but ſtill the ſpecial nature of 
the caſe ought to be ſhewn in the count. 


It is objected for the plaintiff, that the defendant may be con- 
ſidered as a ſtranger to the plaintiff, and that he is not conu/ant 
of the defendant's particular right of common. | | 


In anſwer to this, I apprchend the plaintiff, by declaring in 
this manner, has wee Fun A to ſhew that the defendant has no 
right of common at all; it alſo appears from the ſtate of the 
caſe that the plaintiff knew the defendant was a brother com- 
moner, and ſo muſt alſo know the defendant's particular right. 


When a commoner diſtrains cattle damage ſeaſant on the com- 
mon, he muſt know whether they are the cattle of a commoner 
or a ſtranger, at his peril, for he cannot diſtrain the cattle of a 


commoner. 


Suppoſe an action was brought by one commoner againſt an- 
other, tor putting on to the common a certain kind of cattle which 
he had no right to put on, I apprehend a declaration charging 
that he wrongfully put on divers cattle, 22. 200 ſheep and 200 
lambs would be bad; for the frup and lambs coming under a 
v1delicet are wholly immaterial. See Hern's Plead. 64. Aſhton's 
Entr. 60. Robin Entr. 42. 1 Mod. Entr. 121. 2 Inſtr. Geric. 
241. 2. So that if the action be againſt a commoner or againſt 
the lord, the ſurcharge muſt be ſhewn.. 2 Mod. 6. but againſt a 
ſtranger it need not be ſhewn. See 1 Lutw. 101. 2. 


Upon the whole I ſubmit it, that if the action be againſt a 
commoner, or any perſon having an intereſt in the herbage, the 
declaration muſt ſhew the ſurcharge, or the particular injury, or 


thing 
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thing done whereby the plaintiff is hindered of having his com- 
mon ; the right of a commoner to the herbage is as good as the 
lord's right; the lord cannot incloſe, dig turts, gravel, ſoil, &c. 
without leaving ſufficient herbage for the commoners. I take 
it upon this principle, if the lord grants me common for 100 
beats, if there is not ſufficiers for him and me he cannot common 
with me, for it would be contrary to his. grant; all commons 
were originally by grant ; the commoner has, at leaſt, as good 
an intereſt in the herbage as the /ord has, I remember a caſe 
at Wincheſter aſſizes like the preſent againſt a commoner, where 
I made the like objection to the declaration as was made at 
Carliſle in this caſe; the plaintiff was nonſuited, and afterwards 
brought another action and then ſhewed the ſurcharge in his 
declaration. 


Serjeant Glynn in reply—I admit that the words coming under 
the widehicet are immgterial and mere form; but the charge in 
the declaration, that the defendant on the 1ſt day of January 
1768, and on divers other days and times between that day and 
the day of ſuing forth the original writ of the plaintiff, wrong- 
fully and mjurioufly eat up, depaſtured and ſpoiled the graſs then 
| ex and being in the ſaid waſte or common with divers 

cep and lambs, is material and ſubſtantial ; the defendant might 
have ſhewn his right by evidence at the trial, that he had done 
no wrong or injury, and that he had only put on ſuch cattle, as 
by law he had a right to put on to the common. 


The quod permillat habere communiam paſture is a writ quia 
timet, and the writ of admeaſurement is a pacific writ for aſcer- 
taining and ſettling the right of common of all the commoners. 


Blackſtone Juſtice—But the writ of ſecundd ſuperoneratione is 
not a pacific writ, for if a man be once admeaſured by a writ of 
admeaſurement, and afterwards he ſurchargeth the common again 
then the party who ſued the firſt writ ſhall have a writ T7 
cundd ſuperoneratione, and ſhall ,recover his damages againſt him 
that was defendant in the firſt writ, and alſo he ſhall forfeit unto 
the King the cattle which he put in over and above the due 
number, after the admeaſurement made, by the flat. Weſ/tm. 2: 
- 8.13 Ed. 1. See the writ and count thereupon. Fitz. 

B. 136. 


Serjeant G/ynn—l ſay the caſe of the lord is very different 
from that of a commoner, the lord mult be preſumed to know his 
own and his commoner's right beſt. —— claims a right 
in the ſoil of another, has taken upon himſelf to ſtate and prove 
that right. Ii che lord pleads the common bar of /rberum tene- 


mentum, 
\ 
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mentum, the plaintiff muſt ſhew his right in his replication. The 
- caſe of a commoner is different. | 


Lord Chief Juſtice De Grey—T think ſtill, the declaration is 
well enough, and that the defendant ought to have come pre- 
pared to have proved his right at the trial. 


Gould Juſtice—I deſire we may take time to conſider, for the 


caſe is of great conſequence. 


Blackſtone juſtice I give no opinion at preſent; there is no 
caſe in the books determined on either ſide; the caſe in Lutto. 
does not apply to this; it does not ſay that it is neceſſary to lay 
a ſurcharge. 


Could Juſtice—lf you will claim an intereſt in the ſoil of 
another you muſt ſtate het intereſt in pleading; but where the 
action is not againſt the owner of the ſoil, but againſt a com- 
moner, I think you need not. | 


Nares Juſtice I cannot think that a commoner is to be con- 
ſidered as a ranger: ſuppoſe one commoner brings an action 
againſt another, for putting on a ſpecies of cattle which he has 
no right to put on, ſurely it ought to be ſhewn in the declara- 
tion what thoſe cattle were; I think every gravamen ought to be 
ſtated ; the declaration here only ſays the defendant put in divers 
cattle (the videlicet is nothing), the anſwer is, he had a right to 
put in divers cattle, I give no opinion. 


Blackſtone Juſtice—A commoner cannot diſtrain the ſupernu- 
merary cattle of a commoner before dene - but he ma 
after; and he may always diſtrain the cattle of a ranger. This 
was determined in B. R. while I fat in that court. 


The court ordered the caſe to ſtand over for judgment until 
this term, when the Lord Chief Juſtice delivered the judgment 
of the whole court for the plaintiff to the following effect. 


Lord Chief Juſtice De Grey. 


At the trial, the plaintiff proved his right of common as it is Judgment ef 
laid in the declaration, and that the defendant was alſo a com- the court. 


moner, and had /urcharged the common, whereupon, without 
— any witneſſes for the defendant, it was objetted by his 
counſel, that the plaintiff ought not to recover under this general 


form of declaring; whereupon a verdict was given for the plain- 
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tiff and damages, ſubject to the opinion of this court; whether 
the plaintiff had a right to recover. 


Two things are material to be ſhewn in a declaration of this 
ſort. 1/t, The plaintiff's right of common, and 2dly, The diſ- 
turbance of hat right by the defendant. 


The plaintiff has well and ſufficiently ſhewn the fl, and the 
queſtion now is, whether he has well and ſufficiently alledged 
and pointed out the /atter, viz. the diſturbance of his right by 
the defendant ; whether he (plaintiff) ought not to have pointed 
out the particular ſpecrfic injury, by ſhewing how, and by what 
ways and means, the defendant ſurcharged the common. 


The old books are more explicit touching rights of common 
than modern books, and what the antient remedies were in all 
caſes concerning rights of commyn, e Sc. may be 
ſeen in Flea, 25 4+ C. 25. fol. 26. De Admenſuratione paſture. 
Bratt. 222. Fitz. N. B. Writ of Admeaſurement of Paſture. 
225, 126. | | 


Inſtead of theſe antient remedies, actions upon the caſe have 
been introduced, for recovering damages for obſtrutting any one 
in the enjoyment of his common; the commoner muſt be da- 
maged to intitle him to this action. 


In Robert Mary's caſe 9 Rep. g. 10 Fac. 1. The plaintiff 
C 


ſhews that he is a copyholder, and that the lord from time where- 
of, Sc. for himſelf and his copyholders hath had common in a 
certain paſture, and that the defendant on the 1ſt of May put 


paſtured the 27 his cattle, which depaſtured until Mickaelmas, whereby he 


could not have his common in ſo beneficial a manner, &c. de- 
fendarit pleaded not guilty, The jury found a ſpecial verdict, 
that as to pufting in the cattle defendant was 'not guilty, and 
as to depaſturing the cattle &c. that he was guilty. It was re- 
ſolved that the action well laid, notwithſtanding the declaration 
be, that the defendant did put in his cattle, which is a m/- 


Verdict finds feaſance, and the jury find that he did not put in his cattle, but 


that he did dzpaſture them Sc. and they might get in by e/ca 

which 1s a —_— (as it was objefted which is A 
the declaration and againſt the plaintiff. But reſolved, the de- 
paſturing whereby the common is deſtroyed is found, which is 
the ſubſtance ; and the plaintiff is a ſtranger, and it is not ma- 
terial how the cattle came in, and the . in verdicts regard 


the ſubſtance and not the circumſtance. It was reſolved adly, 
That the action lies for one commoner alone, for he may diſtrain 


the cattle of a ſtranger damage fea/ant ; and it he hath a _—_ 
| þ x 


EASTER Ten 12 Geo, III. 1772. 289 


hold in his common, and the lord or others will depaſture or 
conſume all the herbage in the land where the common 1s to 
be taken, the commoner ſhall have an atze; and by conſe. + 
quence the commoner in that caſe, having common but at will, 
by copy, ſhall have an action upon the — In Trin. 41 Eliz. 
C. B. rotulo 1536. Holland a commoner had the like judgment in 
an action upon the caſe. And in Hil. 5 Jac. C. B. rotulo 1427, 
Ingland a commoner had the like judgment, where the verdict 
was found as in Mary's caſe, and that the cattle eſcaped, the de- 
fendant pretending to have common pour cauſe de vicinage. 


A commoner muſt be 1 to entitle him to an action; the 
injury may be done by the lord, by a ſtranger, or by a com- 


moner. 


The lord may approve againſt a tenant that hath common of If the lord ia« 
paſture, as often as he pleaſes, ſo that he leave ſufficient common, — and 
but if he doth incloſe any part, and leave not ſufficient com- (3% leave 
mon in the reſidue, the commoner may break down the in- common, the 
cloſure, becauſe it ſtandeth upon the ground which is his com- fommoners 
mon. If the owner of the ſoil ploweth up the land, the com- _ — 
moner ſhall have an action upon the caſe in the nature of a quod cloſure, 
fermittat ; a commoner may have an action upon the caſe or an and may have 
a/ſize againſt the owner of the land, for putting on more cattle aQion againſt 
than he ought to put on, and thereby not leaving ſufficient com- e lord. 
mon for the cattle of the commoner, 2 Lon. 201, 202, 203. And 
the lord may be ſtinted by cuſtom in his own ſoil, and a com- 
moner may diſtrain the cattle of the lord — cuſtom, Yetv. 129. 


or he may have an aſſize of common againſt the lord. F. N. B. 
125. 2 Inſt. 85: | 


The quod permittat de commuma paſture is a writ of right. 
Booth's real actions 238. it is in the nature of a writ of entry ſur 
dſſe;fin done to the anceſtor of the plaintiff. Regi. 155. 6. 
And in declaring upon this writ the plaintiff only ſhews his own 
gli, but does not ſtate the defendant's ground or pretence of in- 
terruption of the plaintiff in his right, as appears in Raſt. Entr. 
539. @. Hl. 4. ton F. V. B. 12g. - | 


Smith verſus Feverel, 2 Mod. 6. The plaintiff brought an 172 franger 
action on the caſe againſt the defendant, ſetting forth, that he pow on cattle 
had a right of common in A. and that the defendant put in his - Spams 
cattle, 572. horſes, cows, hogs, Gc. ita quod commuman in tam the ſoil, he 
amplo modo habere non potuit. The defendant pleads a licence from mult plead 
the lord of the ſoil to put in averia ſua, which was agreed to com- _ lefe 
prehend hogs as well as other cattle, in the moſt general ſenſe. for the com- 
lhe plaintiff demurs; and, after argument, the court were all of moners, 


Vol. III. U | opinion, 
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opinion, that judgment ſhould be given for the plaintiff, be- 

auſe the defendant, in his plea, hath not alledged that there was 

ufficient common left for the commoners ; for the lord cannot 
let out to paſture, ſo much as not to leave ſufficient for the com- 
moners. And though it was objctted, that the plaimiff might 
have replied ſpecially, and ſhewn there was not enough, yet it 
was agreed by the court, that, in this caſe, he need not, becauſe 
his declaration, to that purpoſe, was full enough; and that being 
the very giſt of the ation, the defendant ſhould have pleaded it. 
It was held indeed, that in an action upon the caſe by the com- 
moner againſt the /ord, he muſt particularly fhew the ſurcharge; 
but if che action be brought againlt the, ffranger, ſuch a thewing 


as is here, is ſuthcient. 


From this caſe it, ſeems, that in an action againſt the Jord, it is 
neceſſary to ſhew a particular ſurcharge; and in Lutw. 107. it 
was fo held per cunam, but that was not the point there in judg- 
ment, fo it's not a judicial determination. See ſeveral precedents 
of theſe declarations. ern's Plead. 64, 125, 207, 226, 117. 


It ſeems clear that when an action on the caſe is brought 
againſt the owner of the /oul, for obſtructing a commoner in the 
enzoyment of his common, the particular injury done mult be 
thewn in the declaration. | 

If the lord ſurcharge the common, a commoner cannot c/ha/e 
the lord's beaſt out of the common; but the bealts of a ſtranger, 
the commoner may diſtrain damage feaſant, or may caſe them out 
of the common, tor a /tranger bas no colour to have his cattle 
there; a commoner cannot kill comes upon the common; but it 
the lord /xrcharg? the foil with conies, the commoner, upon this 
particular loſs, may have an aclion upon the caſe; which is a ſut- 
ficient remedy againſt the lord. Yelu. 104, 105. 


For precedents of declarations for diſturbances in rights of 
common, ice Ii. Entr. 616. in treſpaſs. Hern. 64. in caſe. 
Co. Eutr. g. in cale. Hern. 117. in caſe againk a, ſlranger. 


In the caſe of Ayre verſus Pyncomb, Styl. 164. it was queſ- 
tioned, for the firſt time, whether an action upon the caſe would 
lie for a commoner againſt one for ſurcharging the common; and 
Roll Chief Juſtice anſwered, he might either have an ze, or a 
adlion upon the caſe. | 


The declaration in the caſe at bar ſtates the plaintiff's rig of 
common fully, and the d/ſturbance by the defendant in general 


terms; the defendant might have pleaded his right of common to 


\ 


EAsTER TERM 12 Guo. III. 1772. 


put on a certain number, and ſuch plea would have been good; 
then tne plaintiff muſt have either denied the defendant's g 
/ common abſolutely, or have taken it by protetando and replied 
that defendant had /urcharged, and put on two hundred _— 
when he had only a right to put on one hundred; this repli- 
cation would not have been a departure but would have fortified 
the declaration; for the plaintiff cannot divine what defence the 
defendant will ſet up; like what is faid in 1 Ld. Raym. 76; 
and ſee Yelv. 96. . the plaintiff declared for taking his 
horſe ; the defendant pleaded he took him as ah gray, and ſhew- 
ed his right to eftrays in the place where he took him; the 
plaintiff replied that he uſed and did ride the horſe; held no 
departure, upon demurrer, 


One commoner cannot diſtrain the cattle of another commoner 
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with him; 1 Lztw. 1238, Dixon verſus James, in Teplernn for 


taking his cattle at Northwillmgham in a place called the Moore; 
avowry, that A. B. was ſeiſed in fee of a meſſuage, Sc. and had 
rommon by preſcription in the place, &c. and demiſed the meſ- 
ſuages, &c. to the defendant who avowed damage feaſant, Plain - 
tilf pleaded in bar, that his leſſor alſo had common by preſcrip- 
tion for a certain time of the year, and he put in his cattle, 
which defendant took of his own wrong. Replication, that the 
plaintiff had '/urcharged the common; rejoinder takes iſſue 
thereon ; and after verdict for the defendant the judgment was 
arreſted, becauſe one commoner cannot diſtrain the cattle of another 
commoner with him; although he may diſtrain the cattle of a 
firanger, . 


In an action for digging turf; the defendant preſcribes for a 
right to dig turf to be uſed and burned in his meſſuage; the 
plaintiff replies and admits the preſcription, but further ſays 
that the Sade ſold the turves, ab/que hoc, that he burnt them 
in his meſſuage; this is a good replication, and no departure. 
Thomp/on's Et. 318. S. P. | 


The caſe at bar being an action upon the caſe, the defendant 
might have given his whole right in evidence upon the general 
iſſue. It is not at all material one way or other, that the whole 
of this caſe riſes out of the plaintiff's own evidence, it appears 
he has a good cauſe of aftion and is injured. So uporrthe whole 
we are all of opinion that the declaration is rrght, and judgment 
mult be entered for the plaintiff, 


U 2 Chamberlain 


'T Lutw, 74. 
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Chamberlain verſus Greenfield. C. B. 


London, RICHARD GREENFIELD, late of London vice 
(to wit) tualler, was attached to anſwer William Chamberlain 

-1n a plea, wherefore, with force and arms he broke 
and entered the dwelling-houſe of the ſaid Milliam, ſituate, ſtand- 
ing and being at the pariſh of Saint Andrew Holbourn, in London 
aforeſaid, and ſtayed and continued therein for a long time, and 
during the whole time made a great noiſe, diſturbance and 
affray therein, and wrenched and forced open, or cauſed to be 
wrenched and forced open the eloſet-doors, drawers, cheſts, 
cupboards and cabinets of the ſaid Milliam, and the goods and 
chattels of the ſaid Wilham, of the value of 300. then and 
there found, toſſed, tumbled, damaged and ſpoiled, and then and 
there did other wrongs to the ſaid William, againſt the peace of 
his preſent Majeſty, Be, and thereupon the faid Wilkam, by 
John Auguſtin Leavey his attorney, complains, for that . the ſaid 
Juchard on the 20th day of September, in the year of our Lord 
1771, with force andarms broke and entered the dwelling-houſe 
of the ſaid Milliam, ſituate, ſtanding and being at the parrſh of 
Saint Andrew Holbourn, in London aforeſaid, and ſtayed and 
continued therein for a long time, (to wit) for the ſpace of fix 
hours, and during the wide time made a great noiſe, diſturb- 
ance and affray therein, and wrenched and forced open, or cauſed 
to be wrenched and forced open the cloſet-doors, drawers, cheſts, 
cupboards and cabinets of the ſaid Wilkam, and the goods and 
chattels, wares and merchandizes of the ſaid Wilham, of the 
value of oo. then and there found, toſſed, tumbled, damaged 
and ſpoiled, and then and there did other wrongs to the id 
William, againſt the peace of his preſent Majeſty, and to the da- 
2 = the ſaid William of 1008. and therefore he brings his 
uit, Oc. ä | 


And the ſaid Richard, by Rowland Iickbarrow his — 
cometh and defendeth the force and injury when, &c. and ſaith, 
that the ſaid declaration in the manner and form aforeſaid above 
made, and the matter, therein contained, are not ſufficient in 
law for the ſaid Villiam to have and maintain his ſaid action 
againſt the ſaid Richard; to which faid declaration the ſaid 
TJuckard hath not any need, nor is he obliged by the law of the 


land to anſwer; and this he is ready to verify : wherefore, for 


want of a ſufficient declaration in this behalf, the ſaid Rickard 


Cauſes of de- 
murter. 


prays judgment if the ſaid Vllliam ought to have or maintain his 
ſaid action gant him. And, for cauſes of demurrer in 


law ia this behalf, the ſaid Rickard, according to the form ” 
. the 
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the ſtatute in ſuch caſe lately made and provided, ſhews to the 
court here theſe cauſes following, (to wit) for that the ſaid Wl. 
ham hath not in or by his ſaid declaration _—_— ſpecified 
the goods, chattels, wares and merchandizes, by the ſaid decla- 
ration ſuppoſed to have been toſſed, tumbled, damaged and 
ſpoiled : and for that the charge of wrenching and forcing open 
x 6 cloſet-doors, drawers, cheſts, cupboards and cabinets in the 
ſaid declaration mentioned, is not alledged with ſufficient certainty 
againſt the ſaid Richard in this (to wit); for that it is alledged 
that the ſaid Rickard wrenched and forced open or cauſed to 
be wrenched and forced open the ſaid cloſet-doors, drawers, 
cheſts, cupboards and cabinets, and for that the number of 
cloſet-doors, drawers, cheſts, cupboards and cabinets in the ſaid 
declaration mentioned, and 8 pI to be wrenched and 
forced open, is not ſpecified; and for that the ſaid declaration 
is in other reſpects defettive, inſufficient and informal, Sc. 


W. Fephſon. | 


And the ſaid William faith, that the ſaid declaration and the Joinder in 
matter therein contained are ſufficient in law for him the ſaid ues 
Il illiam to have and maintain his ſaid action againſt the ſaid 
Richard ; which ſaid declaration, and the matters therein con- 
tained, he the ſaid William is ready to verify and prove as the 
court ſhall order, &c. Wherefore, inaſmuch as the ſaid Richard 
hath riot anſwered to the ſaid declaration nor in any manner de- 
nied the ſame, he the ſaid Milliam prays judgment and his da- 
mages on occaſion of the premiſes in the ſaid declaration men- 
tioned to be adjudged to him, &c. 


George Wilſon. 


Serjeant Davy for the defendant—Inſiſted that the declaration 
was inſufficient for the reaſons above alledged and ſhewn for ſpe- 
cial cauſes of demurrer, and he cited Playter's caſe 5 Rep. 34- b. 
in B. N. which was treſpaſs quare clauſum ſuum fregit et piſces 
ſuos cepit, without ſhewing the number or nature of the fiſh ; 
upon not guilty pleaded, the jury found for the plaintiff, and in- 
tire damages. And upon motion in arreſt of judgment it 
was reſolved, 1/}, That the declaration was inſufficient, and not 
made good by the verdict, for the declaration ought to reduce 
the —— of the writ, to particularity ; to which the defend- 
ant may anſwer, ſo that a certain judgment may be given upon 
it. Quia oportet quod res certa deducatur in judicium; ang if the 
action by Playter had been commenced by original, the writ Cro. Car. 18 
might have been general, but the count ought to comprehend 1 —” 
the i in certain, and ſo are the precedents: and 4 Men. 6. 11. 433. = 
where the writ was quare piſcem cepit, and the count, of ſo many 
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pykes in certain; and although the writ was 2 in the 


Ungular number, yet well, for pr/crs eft nomen calleclivum with 
this the 21 II. 6. 39. agrees —edly, It was reſolved in Play- 
ter's calc, that as the jury had found the deſendant guilty ge- 
nerally of the . in the declaration, it extends (without 
queſtion) to both the treſpaſſes; and therefore the counſel for 


the plaintiff would have done wiſely, if they had caufed the 


damages to be ſevered, (to wit) ſo much for the fiſhes, and fo . 


much for brea{ing the cloſe; and then the plaintifi would have 
recovered his damages for his cloſe broken with his coſts And 
laſtly it was reſolved, that the omiſſion of the nature and num. 
ber of the fiſh was matter of /qb/fkance, and not of form, to be 
aided by the ad 18 Ehz.—Serjeant Davy relied upon this caſe of 
Playter as directly in point for the detendant, and inſiſted that 
the omiſſions pointed out by the demurrer were matter of /z6, 


flance; or at leaſt that the declaration was ill in point of form, 


and being ſhewn for ſpecial caule of demurrer, he prayed judg- 


ment for the defendant, 


Serjeant Vilſon for the plaintiff argued That the eſſential mat. 
ter of fact or treſpaſs alledged in the declaration, and for which 
this action was brought, is te breaking and entering the plaintiff 's 
dwelling-houfe; and that the farther deſcription (vz.) the making 
a noiſe, diſturbance and affray, the wrenching and forejng open 
the cloſet-doors, drawers, cheſts, cupboards and cabinets, the 
toſſing, tumbling, damaging and * the goods, Sc. Sc. is 
only laid by way of aggravation; and to ſhew how enormous 
the treſpaſs was; and ſo it has been often reſolved, that there is 
no occaſion to ſpecify in a declaration what belongs to the prin- 
cipal thing, or place treſpaſſed upon, as the 3 of 
the plaintiff. in the preſent caſe 1 is; the cloſet-doors, 
drawers, Sc. Gc. all belong to the houſe; to this purpoſe he 
cited 2 Salk, 642. Newman verſus Smith, and 643. Layton verſus 
Grindal, And 1 Id. Raym. 588. cites Boroughs verſus Hall. B. R. 
171. 23 Car. 2. where it was held that trover for a ſhip cum 
armaments was good; whereas if the action had been brought for 
the guns and rigging ſeverally, they ought to ſhew what and 
how much; Serjeant Won concluded that the breaking and en- 
tering the plaintiff's houſe, was the principal ground and foun- 
dation of the preſent attion ; and all the reſt are not foundations 
ol the action, but matters only thyown in, to aggravate the da- 
mages; and of that opinion were the whole court, and gave 


judgment for the plaintiff, 


TRINITY 
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Mattravers ver/us Foſſet, and two others. C. B. 


RE PLEVIN for taking the plaintiff's cattle on the 8th Replevin, for 
of July 1771, at J. in the eounty of Middleſex, in a certain taking his 
place called the Road, otherwiſe — Road, otherwiſe e in the 
ſ/hngton Road, otherwiſe Highgate Road, otherwiſe the N Avowry for 
[Þghway. The defendant Foffet avows, and the others, as his dam. feaſant 
ſervants, make cognizance of the taking tlie cattle in the ſaid place 2 8 
in which, &c. and juſtly, &c. becauſe they ſay that one * thee Macs 
was ſeiſed in fee of a certain cloſe called the Four Actes, in the and drove 
pariſh of J. in the county of Middleſex, and being ſo ſeiſed, he — 
the ſaid ones before the time when, Sc. (to wn) on the 29th — 
day of September 1770, demiſed the ſaid cloſe called the Four chem. 
Acres, to the ſaid Fofſet; to hold the ſame to the faid Fofſct 
from thenceforth, for and during and unto the full end and 
term of one whole year from thence next enſuing, and ſo from 
year to year ſo long as the ſaid Zones and Fofet ſhould pleaſe ; piea in bar 
by virtue of which demiſe, Fofet entered into the ſaid cloſe called that the road 
the Four Acres, and became, and at the ſaid time when, &c. was _ — 
and ſtill is poſſeſſed thereof; and becauſe the ſaid cattle at the Ace, 


laid time when, Sc. were in the ſaid cloſe called the Four Acres, Demurrer 

cating up the graſs and doing damage there; Fofjet avows, and _ Joinder. 
the other defendants acknowledge the taking the cattle in the ſaid ;, l! 
cloſe called the Four Acres as a diſtreſs for the ſaid damage, and enough; and 
driving the ſaid cattle in and along the ſaid place in the decla- che plea ill 


ration, in order to impound them. 


Plaintiff proteſting that the avowry and cogmzance are inſuf. 
hcient, for plea fays, that the faid place called the Road, other- 
wiſe, &c. in which, &c. is not parcel of the ſaid cloſe called the 
Four Acres in the avowry and cognizance mentioned, and this he 
25 ready to verify, &c. 


8 v 4 The 
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The defendants demur becauſe they ſay they cannot take a 
_o__ iſſue upon any fact in the plea in bar. Plaintiff joins in 
emurrer. 


Walker ſerjeant for the defendants The plea in bar is ill, for it 
neither confeſſes and avoids, traverſes, or denies any fact alledged 
in the avowry and cognizance, but ſays that the r- in which, 
Sc. is not any parcel of the cloſe called the Four Acres, ſo that it 
only denies that which is not alledged by the defendants; alſo 
— 3 of the plea with an averment after ſuch a dental is 
abſurd, 


Serjeant Burland for the plaintiff—We never intended to rel 
upon the plea in bar, and admit that it is ill; but we ſay that it 
appears upon this record that defendants have made the firſt 
fault in their avowry and cognzance; and it is a general rule in 
pong for the court always to reſort to the firſt fault in plead- 
ing. The avowry and . ber acknowledge the taking the 
cattle in the road, &c. and juſtly, &c. becaule they ſay that 5 
was ſeiſed in fee of the d called the Four Acres, and demiſed 
the ſame to the defendant Foſſet to hold for a year, and ſo from 
year to year at will, and juſtify the taking the cattle damage 


feaſant in the Four Acres, and driving them in the road (the 
pace in the declaration mentioned) in order to impound them ; 


ut the defendants do not aver that they were driving the cattle 
in the road from the cloſe called the — cres becauſe they 


were doing damage there; and for any thing that appears to the 


contrary, the defendants might be driving the cattle in the road 
from any other place than from the Four Acres ; the defendants 
are called upon by the declaration to ſay why they took the cattle 


in the road or highway, 


Gould Juſtice—The defendants in the beginning of the avowry 
and cogmzance have acknowledged they took the cattle in the 
road, the place in the declaration, and juſtly, (as they ſay); are 
they obliged to repeat that matter again in the latter end of the 
avowry and cogmzance, I think they are not. 


Lord Chief Juſtice—The general rule is, for the court to re- 


ſort to the firſt fault in pleadings. 


Blackſtone Juſtice to ſerjeant Walker —Your avowry and cog- 
nizance may be all true, and yet it does not appear thereby, 
— whence the defendants were driving the cattle. Adjourned 


Tor a few days for ſerjeant Walker to reply. 


Serjeant 
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Serjean: Walker in repiy If there be any defett in the avorory e 
ö it 1 1 , plead over 
and cagnizance it is merety in matter of form and not ſubſtance, ava. 


and where you plead over you cannot objett to want of form. after object ts 


8 Rep. 126. 7 Rep. 25. Salk. 519. Hob. 232. want of form, 


Gould Juſtice. If the avowry and cogmzance be at all de- 
feftive, I think it is in /ubfance. See Plowd. 56. Adjourned 
tor two days to conſider. 


Lord Chief Juſtice De Grey—The court, upon conſideration, 
are of opinion that the avowry and cogmzance are well enough 
pleaded, for by connetting the beginning with the latter end 
thereof it appears to be one entire tranſattion ; in the beginning 
thereof the defendants ſay they took the cattle juſtly, &c. in the 
road (the place in the 8 and in the latter end, they 
juſtify the taking them in the Four Acres damage ſeaſant, and 
driving them in the road to impound them ; we think it appears 
clearly to be one intire tranſaction. The court being about to 


give judgment for the defendants, 


Serjeant Burland moved for leave to amend the plea in bar, Leave givew 
and traverſe the taking in the Four Acres ; which was oppoſed te amend at- 
by ſerjeant Walker, becauſe the plaintiff had pleaded over, the“ ment. 
caſe had been argued, and the court given their opinion; beſides, 
the plaintiff hath made the defendant Fyet's two ſervants defend- 
ants in this action in order to take away their evidence. 


The plaintiff conſenting to ſtrike the two ſervants out of the 
declaration, the court gave him leave to withdraw his demurrer, 


and amend his plea in bar upon payment of coſts. 


Fiſher, Adminiſtratrix ver/us Lane and others. C. B. 2 


AC TION upon the caſe upon afſump/it brought by the plain- Aion by an 
tiff as adminiſtratrix of her late huſband 7okn Fſher, for 2dminiftratrig 
goods ſold and delivered by him in his life-time to the defend- — 
ants, who paid 201. gs. 6d. into court and pleaded the general by the intef- 
iſſue, whereupon iſſue being joined, the cauſe was tried before tate, on the 
Lord Chief Juſtice De Grey, at the ſittings in London after Trinity — _ 
term, 11 Geo. g, when a verdict, by conſent, was found for the defendants 


plaintiff with damages and coſts, ſubjett to the opinion of the gave in evi- 


: . = 
court upon the report of the Lord Chief Juſtice upon a mation — 
for a new trial. ſum of money 

in conſe- 


que nce of a judgment upon a foreign attachment in London, by producing a copy of the minutes cf the 
proceſs on the foreign attachment by the officer who executed that proceſs, ; 
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ia proceed. In Michaelmas term laſt Lord Chief Juſtice De Grey made his 


— report in court to the following effect, vi. This is an action 
ments, the brought by the plaintiff as adminiſtratrix of her late huſband - 
creditor of the 70%j I'yher, tor veer called porter fold and delivered by her ſaid 
—_— huſband to the defendants as merchants for exportation; at 
monedor have the trial no witneſſes were called for the plaintiff, becauſe the 


notice: (tho defendants admitted that a fair and juſt debt of 102“. 115. was 


it is alleged to due and owing to the inteſtate for porter by him fold and deli. 


be the cuſtom . 8 5 0 
of London to vered to them in his life-time, The defendants gave in evidence 


give no no- A payment of a ſum of money in conſequence of à judgment 
_— 3 upon a foreign attachment int London, and for that purpole called 
jodgment the proper officer [the /erjeant at mace} who executed the city 
againſt the proceſs in the foreign attachment, who, being ſworn, depoſed that 
— — eng he had in his hand a true copy or minutes of the proceedings in 
the mo. the foreign attachment entered in the book kept for that purpoſe, 
ney paid or whereby it appeared that one Henry 7'an/on, on the 17th day of 
levied in exe- May in the 10th year of King Geo. g. levied a plaint in the 
RT court of London againſt the now plaintiff Fiſher (the ad- 
charge the miniſtratrix) the entry whereof is thus, v2. © Henry J anſon 
Garniſhee of demands againſt B. Fiſher 100/. which he unjuſtly detains, 
— 4 for that Zohn Fiſher the inteſtate was in his life-time indebted 

* to the ſaid Henry "by "x in debt 100/, damages 205. ſworn 


* to gel. 185, pledges, &c.' 


— 


c.“ that he the officer afterwards, on 
the ſaid 17th day of May in the toth year of Geo. g. between the 
hours of three and four o'clock in the afternoon, attached gal. 
185. the money of John Fiſher the inteſtate, in the hands of 
Lane and others the now defendants. That it appeared by the 

| ſaid entry in the ſaid book, whereof he had a true copy in his 
hand, that the now plaintiff Mrs. Fiſher (the defendant in the 
city court) made four defaults in not appearing, that is to ſay, 
the % default on the 18th day of May in the 10th year of Geo. 
3-—The /econd default on the 19th day of May in the 10th 
year of Geo. 3.—The third default on the 26th day of May in the 
10th year of Geo. 3.—And the fourth default on the 28th day of 
May in the 10th year of Geo. g. which four defaw/ts were recorded 
againſt (the now plaintiff ) Mes. Fiſher the then defendant in the 
city court, whereupon, at the petition of Henry * he a (the 
plaintiff in the city court) it is commauded to the /erjeant at 
mace that he accordingly do warn the Garnſhees (the now de- 
fendants) that they be here (i. e. in the city court) on Tueſda 
the 12th day of June in the 10th year of Geo. g. to ſhew cauſe 
why the ſaid Henry Fanſon ought not to have judgment for the 
faid 92“. 18s. ſo attached in the hands of the — Ar the 
now defendants). That he (the ferjeant at mace certified he had 
warned the Garniſhees to appear in the ſaid city court on the 
ſaid 12th day of June in the 10th year of Geo. g. to ſhew cauſe, 
Sc. whereupon, on the petition of the plaintiff below J 

u the 
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the Garmſhees are demanded, and do not appear but make de- 
tault; therefore it is conſidered that the plainulf (below) Fanſon 
have execution of the money if the defendant, Ge. and proceſs 
for the remainder, &c. and the plaintiff (below) F'an/on came in 
perſon and found pledges to reſtore, Sc. it the defendants, &c. 
(to wit) William Backhouſe and Lang ford Smart citizens, and 
thereupon. a precept was granted for the plaintiff 7 an/on, to 
have execution, which he had and thereupon acknowledged him- 
ſelf ſatisfied, —The /crjeant at mace further depoled, that no 
! otice was given to Mr. —_ (the defendant in London ), and that 
this was the cuſtom of the city court; and that he had known 
many fuch foreign attachments in eaſes of adminiſtrators like the 
preſent caſe. He ſaid he remembered one inſtance of drawing 
up the record of the 1 in a foreign attachment at 77 l 
length, which was given in evidence at the zes for Suffolk : 
the year 1755, and in that caſe he read the whole entry of the 
record at length, this is the whole of the evidence that was given 
in court at tlie trial. 


Serjeant 7eph/on for the plaintiff The general queſtion in this 
cafe is, whether the evidence given by the defendants at the trial, 
be a good and ſufficient defence to this action which is brought 
by an adminiſtratrix for goods ſold and delivered by the inteſtate 


to the defendants; the defendants' whole evidence was no more 


than the copy of minutes entered in @ book of the proceed- 
ings to judgment in the city court on a foregn attachment, as 
(before) reported to the court by my Lord Chief Juſtice, where- 
by it does not appear that the plaintiff Mrs. Fiſher had any 
notice of the proceedings on the foreign attachment, or that ſhe 
was ever /ummoned to appear in the city court to anſwer to the 
plaint levied againſt her there by. 7'an/on, or that ſhe had any 
_ thereof from the Garniſhees (the now defendants) Lane and 
others. 


From this general queſtion, two particular points ariſe. 1/7, 
Whether in the caſe of an adminiſtrator a debt due to the in- 
teſtate can be attached by foreign attachment by the cuſtom of 
London, or whether there is any ſuch cuſtom in fact? 


_ 2dly, If there be ſuch cuſtom, whether that cuſtom is good 
in point of law, or whether the Garnſhees can avail themſelves 


thereof without notice given to the adminiſtrator to appear? 


As to the / point, it ſeems to be a matter of great conſe- 
y_ the debt due to 7'an/on is a ſimple contratt debt, and 
it this cuſtom be allowed in the caſe of an adminiſtrator, a 
ſimple contract creditor may be preferred to a creditor in a higher 


degree, 


Michaelmas 
term 12 Geo, 
3, firſt argu» 
ment, 


300 


| % 
# 
- 
1 
: G 
: 
x 


TrxrxITY Term 12 Gro. III. 1772: 
degree, by judgment, bond or other ſpecialty, if ſuch ſpecialty 


cannot be pleaded againſt one who attaches the debt due to, or 


the goods of an inteſtate in the hands of another; if an admi- 
niſtrator had notice of the foreign attachment he might plead debts 
by judgment, bond or other ſpecialty outſtanding againſt the in. 
teſtate, but if the adminiſtrator is to have no notice, and judg. 
ment be againſt him and the Garmſhee in the foreign attachment, 
he will be guilty of a devaſtavit. 


I have not found any caſe at all like the preſent caſe except 


| Harwood and others executors of Colbourn verſus Lee. Hil. g Ehz. 


Dier 196. b. which was thus, A citizen of London 1s indebted 
to a foreigner by obligation, and the obhgee is indebted again 
to the ſame debtor by /imple contract, and the obligee makes 
* his executors and dies, the obligor, by the cuſtom of London, 


. 4+ ſhall have an action of debt againſt the executors of the obligee 


in London, by his oath, that it is owing and a true deht which 
the teſtator in his life-time owed him, and upon a nhil returned 
nec eſt inventus, he may make attachment ot the debt which he 
« detains from the executors of is obligee for his own debt, upon 
„four defaults recorded, according to the cuſtom of forergn at. 
„ tachment, and ſurety found by bail, that if the executors within 
„one year and a day cannot diſprove the debt or reverſe the 
« judgment, Sc. he {hall be diſcharged of ſo much of the debt 
* which he owed by the obligation” (then the caſe goes on 
thus) guere hien “ if this cuſtom (although that it be confirmed 
by authority of parliament 5 amongſt other cuſtoms of 
the city in the 7th year of Richard the ſecond) be good and. 
% lawful or not, and whether it holds place as well between fo- 
% rergners as citizens, &c. becauſe hereupon it was demurred in 
* law, and divers apparent faults were taken notice of in the plea; 
* andone eſpecially, (to wit) becauſe that where it was alledged 
* that the cuſtom was, that the debt ought to be affirmed by the 
« oath of the party in curia Gutldhalde it was 1 be done 
in curia vicecomitis, in computatorto ubi querela prims affirmata 
« et levata ſuit, et ubi judicium datum fuit, the which judgment 
* alſo was, that the plaintiff ſhould have execution of the debt 
« attached in his own proper hands, without any judgment that 
he doth recover the debt, &c.; at length the parties agreed by 
« the interpoſition and at the requeſt of the recorder and the 
« city counſel.” The like matter, Eaſter 7 Eliz. Roll. 1540. be- 
tween Marſhall and Wilkinſon, and Hil, 8 Ehz. Dier 247. a. and 
Hil. 18 Eliz. Roll. and Mich. 18 Eliz. between Makeworth and 
Browne in the county of Nottingham, where for want of an aver- 
ment to find pledges according to the cuſtom the plea was in- 
ſufficient. With reſpett to this caſe in Dier, it is obſervable 


that it was not determined, for the parties agreed ; alſo it was 
| in 
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in the caſe of an executor, that executors were at common law, 

and are co-eval with the cuſtom, v2z. beyond time of memory; 

but the caſe at bar is tat of an adminiſtrator, and adminiſtrators 1 Roll. Rep, 
were by /tat. g1 Ed. g. c. 11. | "I 


The caſe of Hodges verſus Cox, Paſch. 43 Eliz. Roll. 1905. Cro. Debt on a 

Fliz. 843 was debt by an adminiſtrator upon an obligation of 26/, bond by an 
made to the inteſtate. The defendant bc wy be that he had com- — 
menced an action of debt of gol. againſt the plaintiff by the 
name of adminiſtrator to her huſband, before the ſheriffs of Lon. 
don, and upon nhl returned, &c. that debt was attached in his plea that de- 
hands, and pleaded all the cuſtom of foreign attachments in Lon- fendant at- 
don, and that by judgment this debt was attached in his hands, _— = 
Sc. and it was thereupon demurred, and adjudged to be no plea ; own hands, 
1/t, Becauſe the plaintiff ſues here as adminiſtratrix to her huſ- held cill on a 
band, and it does not appear by the bar that the debt recovered mutet. 
in London was the inteſtate's debt, but only that ſhe was ſued 
there as adminiſtratrix: and that might be, although ſhe were 
ſued for her own proper debt; for one may be ſued by the name 
of Heir for his own proper debt, and fo the inteſtate's debt can- 
not be attacked for the proper debt of the adminiſtratrix. gdly, 
It is not ſhewn that the debt recovered in London was a debt by 
ſpecialty ; otherwiſe it is not demandable againſt an adminiſtra- 
tor. gdly, It is not thewn that the cuſtom is, that if the inteſtate 
was indebted to the plaintiff ere, and the plaintiff was indebted 
to the inteſtate, that by an action brought by the plaintiff there 
againſt an adminiſtrator, this debt might be attacked in the 
hands of the plaintiff there : but it is ſhewn, that if it be teſtified 
that the plaintiff was indebted to the ſame perſon that he ſued, 
that then he might a#tach ; but here the defendant now, being 
plaintiff in London was not indebted to the plaintiff here, who 
was there defendant, but was indebted' to the intcitate. 4%), 
The judgment in London was de boms proprus, which cannot 
extend to boms inteſtati, wherefore it was, adjudged for the 
plaintiff, 


Serjeant 7eph/on, alſo cited Paramor verſus Paine, Cro. Eliz. The debt on 
598. 8 ſhew that the debt upon a foreign attachment in Jondon — at- 
is traverſable) which was debt for 9 the defendant pleads, Londa is 
that the plaintiff was indebted unto him in 4ol. and he there- traverſable. 
fore ſued a _ in London and there this debt in demand was 


attached in his hands; and he pleaded the foreign attachment in x Leon. 331. 


certain, and the judgment thereupon, Sc. The plaintiff replies caſe 452. 
that he was not —.— to the defendant in 401. nor in any 
other ſum; and it was thereupon demurred by Tanfteld: for the 
debt is not now traverſable, becatſe it is recorded in London, et 
non diſrationatur within the year and day as it might be by the 
| CUXOM 5 
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cuſtom: but Cote moved that the replication was good; for 
whether he were indebted or not, is very well iſſuable; for 
it he were not indebted, they in London could not attack the 
plaintiffs debt by a foragn attachment for nothing; and ſo was 
FE the opinion of the whole court. And Fenner ſaid that in the 
Common Bench 2% & 29 Eli2, it was ſo ruled in one Bray's caſe; 
wherefore it was adjudged for the plaintiff, And fee Co. Elia. 
830. Coke verſus Brainsforth the fame point reſolved. 


He concluded for the plaintiff, that foreign attackment does not 

lie in the caſe of an adminiſtrator. 2dly, That the minutes of 
| - a record given 1n evidence is inſufficient to prove the judgment 
4 on a foragn attachment, and laſtly, that notice ought to be given of 
| the foregn attachment, becauſe it is fet off againſt the plaintiff by 
way of payment. | | 


. 2Lutw. 981. Serjcant Burland for the-defendants—The principal queſtion is, 
| x Lev. 306. whether an adminiſtrator is within the cuſtom, v2z. whether a 
Vent. 227. gebt due to an adminiſtrator can be attached? This has been de- 

1 , termined, and the caſes cited againſt me, are for me, and which I 
rely on.—In the caſe iu Dier 196. the ſpectalty debt was attached 
to pay a /ample contratt debt: the quære, or doubt in the caſe, was 
only whether the party could attach goods in his own hands, and 
whether the cuſtom extends to forergners as well as to citigens, 
but ſee the margin of Dier 1 96. 72 Noy. In Sprink verſus Tenant 
1 Noll. Rep. 105. it is adjudged that a debt may be attacked in 
the caſe of an adminiſtrator. See Comyns. Dig. tit. Attachment, 

1 ſeveral caſes to prove this. And 1 Id. Raym. 56. 


1 — ee 


wo Lord Chief Juflice—The great obje@:on is, that no notice has 
iy been given to the original detendant in London (the now plain- 
i tiff), nor any proceſs awarded againſt the Garmfhees (the now 


defendants), till after four defaults by the original defendant. 


188 Serjeant Burland—There is no notice given to the defendant 
2 in the plaint in London in any ceſe whatſoever, and indeed if 
ſuch defendant reſide out of the city he cannot have notice given 
to him; the uſage and practice is for the /crjcant at mace to 
make a return of nil & non eſt inventus, ore tenus ; this is not 
hard upon the now plaintiff, but it would be very hard on the 
now defendants, becauſe if they, cannot avail themſelves upon 
this foreign attachment, they will be obliged to pay twice. 


A cuſtom Chief Juſtice—Cuſtoms of particular cities may deviate from 
he firk prin. the courſe of the common law, but a cuſtom contrary to the firſt 
ciples of juſ- Principles of juſtice can never be good; ſo this cuſtom not to 
tice cannot ſummon or give notice to a defendant in a ſuit commenced againſt 
de good. dim is contrary to the firſt principles of juſtice, and (in my opinion 

2 hy ay 
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25 at preſent adviſed) connot be good. The twenty-ſeyen eo- 
lonies abroad cannot make a law contrary to the law of England, 
but they may make any law agreeable thereto, and to the prin- 
ciples of juſtice, but not contrary to the principles of juſtice, It 
an adminiſtrator be held to bail in London, he ſhall be admitted 
to a common appearance upon removing the cauſe into this 
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court by habeas corpus : but that creates expence and trouble. It 2 Lev, 204. 
is ſaid the creditor of a Garnhee may be in the IV: Indies but See 1 Lev. 


Lane well knew the now plaintiff Mrs. Fiſher lived in London, 
and every one is preſumed to know his creditor. My Brother 
Burland contends that ng notice is required; ſee Coke's Entries. 


This caſe was argued again at the bar in Hary term laſt, by 
Serjeant Lergh for the plaintiff,” and Serjeant Glynn tor the de- 
fendant, but nothing new could be ſaid on either fide; ſo the 
court took time to conſider, and in this preſent term gave judg- 
ment for the plaintiff, to the effect following. 


Curia. The queſtions made at the bar were, 1. Whether in 


the caſe of an adminiſtrator, a debt due to the inteſtate can be 


e/tached by foreign attachment by the cuſtom of London, or whe- 
ther there is any ſuch cuſtom in fact? 


2, If there be ſuch a cuſtom, whether Mat cuſtom is good in 
point of law? | 


As to the cuſtoms of London, they may either be aſcertained by 


2 jury, or certified to this court by {he mouth of the recorder: yet. 


it the cuſtom be againſt law it is void. 


But admitting there is ſuch a cuſtom in fact as is now infiſtet 
on by the defendants ; and alſo that the lame is a good and valid 
cuſtom in point of law ; yet there is another queſtion in this caſe, 
and that is, whether there appears upon the {tate of this caſe to 
be ſuch a R on the foreign attachment as will authorize 
the payment of this money to Z'an/on; for it the judgment be 
erroneous, it wil not warrant the payment. 


The now plaintiff Mrs. Fiſter reſiding in the city of London 
is ſued in London by proceſs whereof ſhe has no nolice, and does 
not appear, whereupon the officer attaches. the money of John 
Fiſher the inteſtate in the hands of the now — Lane 
and others, that is to ſay, attached Mrs. Fiſher by the debt owing 
to her by a third perſon, 2. c. the officer diſtrains her to appear, 
if ſhe- appears there is an end of the foreign attackment ; it is 
ike the proceſs in the courts.at Weflmin/ter, by way of diſtraining 
illues to compel an appearance. . _ 


* 


245, 168. 
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It is not neceſſary to repeat particularly the evidence of this 
judgment in the foreign attachment, which is before minutely 
ſtated, and conſiſted only of minutes taken from a book kept for 
that purpoſe, and thoſe, minutes which the officer read from a 

per in his hand were the only evidence df the judgment; and 
if this be all, the judgment is erroneous ; it is ſaid to be for 
the default of Mrs. Fiſher's appearance; ſhe made no default, for 

it appears ſhe never was ſummoned or had notice, which is contrary 
to the principles of juſtice; in ſhort, the whole court were of 
8 that judgment muſt be entered for the plaintiff Mrs. 
her, and accordingly the poſtea was ordered to be delivered 
to her. 


Latch. 208, Nota. For pleadings of judgment, upon foreign attachments in 
London, ſee Coke's Entries 199. b. Vidian 19, Liber Intrationũm 
164. 212. 22 Ed. 4. 30. a. 


Kitchen and others, aſſignees of Anderſon a bankrupt, 
ver/us Campbell, Eſq. C. B. 


What re. TH! was an aftion upon the caſe, in which the plain- 
— — tiffs, as aſſignees of the bankrupt, declare, that the de- 
* fendant being indebted to them in 2500. for ſo much money 


be a good 
bar to a fub- had and received by him to their uſe as aſſignees as aforeſaid, pro- 
* miſed to pay the ſame upon requeſt; and that although the de- 


2 Black. Rep, fendant had been often requeſted ſo to do, yet he had refuſed, 
— &C. to the damage of plaintiffs of 2 3000. 
O an action 


ES The. defendant pleaded two pleas. 1ft, Non afſumpfit, and 
the value of thereupon iſſue was joined. 2dly, A recovery of 860“. 10s. by 
bro s- the plaintiffs as aſſignees as aforeſaid, againſt the defendant in the 
defendant ia King's Bench, in an action upon the very ſame promiſe as is 
trover for the ſet forth in the preſent declaration; to which the plaintiffs re- 
fame ode plied, that the promiſe upon which they brought the 2323 
pleaded in aktion, is a different promiſe from the promiſe mentioned in the 
bar: by means Plea, and upon which the ſaid recovery was had, and thereupon 
of proper iſſue was allo joined. | 
averments. ] | 
This cauſe came on to be tried before Lord Chief Juſtice 
De Grey, at the ſittings in London after laſt Trinity term, when a 
verdict was found for the plaintiff, with damages and coſts, ſub- 


Jett to the opinion of this court upon the following caſe ; 


The caſe Which ſtates, That Richard Anderſon the bankrupt being in- 


Rated.,0 debtedto the defendant in 2000/, for money lent, for whic | he 
We f the 


III. 1772. 


(the bankrupt) gave the defendant two bonds, and a warrant of 
attorney to confeſs judgment. That the detendant entered 
judgment for the ſame debt and zos. coſts, and upon the gth day 
of March 1769, ſued out a writ of execution (a ſieri facts } upon 
the judgment, which was delivered to the ſheriff, of Surry to be 
executed in due form of law; that the ſheriff, by virtue of that 
writ, levied of the goods of Anderſon to the value of 2155/. 
6s. 5d. for the ſaid debt and coſts, and for the ſheriff's ces 
and poundage, | 
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That on the gth day of April 1769, a commiſſion of bankrupt 
was awarded againſt ner fo on the petition of Ann Brodie a 
bond fide creditor for 100l. and upwards, and he was thereuppn 
declared a bankrupt. 


That in Michaelmas term 1769, the plaintiffs, as aſſignees as 
aforeſaid, brought an action of zrover in this court againſt the 


late ſheriff of Surry and the now defendant Campbell, for the goods 


ſo levied under the ſaid writ of execution, and at the trial thereof 

before the then Lord Chief Juſtice Nilmot in Hilary term 1770, 

a verdict was given for the detendants, and judgment thereupon 
was accordingly entered upon the record, | 


That in Eaſter term following the plaintiffs, as aſſignees 


as aforeſaid, brought their attion in the court of — 2 


Bench, againſt the defendant Campbell, and declared therein for 
money had and received by him to the uſe of the plaintiffs as 
aſſignees as aforeſaid, and recovered 860. 10s. (as is mentioned 
in the plea) but upon a different cauſe of action than that for 
which the preſent action was droughy namely, for money had 
and received by the defendant Campbell, for certain notes of hand 
delivered by the bankrupt Ander/on to the defendant after the 
att of bankruptcy. 


At the trial of the preſent action it was proved, that Ander/on 
committed an act of bankruptcy before the gth day of March 
1769, (to wit) in February 1769. And it was admitted that the 


defendant Campbel! received the money levied, under the exe- 


cution for his debt and coſts, before the plaintiffs brought the 
ſaid action in the court of King's Bench; and this action being 
brought to recover the money fo levied and received by the de- 
tendant Campbell, the queſtion for the conſideration of the court 
is, Whether, under the facts and circumſtances ſtated in the above 
caſe, the plaintiffs are intitled ta recover ? Wh 


This caſe was argued in Eaſter term laſt, upon the general 
iſſue (the ſecond plea bein Kd out of the caſe, having been 


adjudged ill on a former argument). 
Vol. 11] | 9 
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** It was argued for the defendant, that an action for money 
had and received by him to the uſe of the plaintiffs, would not 


lie in this caſe; and 


2 Stra. 860. 


Huſſey verſ. 
Phydall chere 
cited. 


% 


2dly, That if this action will he, trover alſo will lie; and 
plaintiffs having brought trover in Michaclmas term 1769, againſt 
the ſheriff of Surry and the now defendant, to recover the value 
of the goods of the bankrupt taken in execution, have made their 
election; and there being a verdict and judgment upon record 
againſt the plaintiffs in tat action of trover they are barred for 
ever from having any other action which requires the very ſame 
evidence to ſupport it which was required to ſupport the former 

on. 


That an indebitatus afſumpit will not lie, unleſs upon an expreſs 
or implied contract; here is neither: if the execution upon the 
goods of Ander/on the bankrupt was right, all is well; if it was 
wrong, it was a tort for which an umi cannot lie, 


That where a bankrupt ſells goods after he is a bankrupt, the 
aſſignees may have trover or afſumpfit ; the defendant in the pre- 
ſent caſe received the money levied under an execution at his 
ſuit by the ſherrff of Surry; this is very different from the caſe 
where ſuch an action as this is brought to try the right to an 
office, the uſurper of the office 1s — as the ſervant of the 
officer de jure, who may overlook and diſpenſe with the wrong 
and ſay, * You received the money for my uſe.” Howard verſus 
Wood. Sir Tho. Jones 126. 2 Lev. 245. S. C.— This is prime 
impreſſionis, no action of this kind having been ever brought in 
the like caſe, and the argument of Litleton as to the ſtatute of 
Merton may be uſed, that if this action would have laid in ſuch 
a caſe as this, it would have been brought long ago. 


The act of bankruptcy, and all the facts that could ariſe in 
the preſent caſe were tried before in the action of rover againſt 
the ſheriff and the now defendant, wherein there was a verdict 
againſt the plaintiffs, and judgment is entered thereupon ; there 
would be no end of ſuits if others could be brought where the 
ſame evidence 1s only required to 2 them, which was ne- 
ceſſary to ſupport the former ſuit. See the * ace to the 8 Rep. 
where Sir Ed. Coke ſays, that in all perſonal actions concerning 
debts, goods and chattels, a recovery or bar in one attion is a bar 
in another, and there is an end of the controyery. 


The plaintiffs recovered 860. 10s. in the King's Bench, upon 
the very ſame promiſe as is ſet forth in the preſent declaration; 


there is no reaſon why they ſhould not in that action have re- 


covered 
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covered the money mentioned in this declaratiqn, if it had been 
due to them. 


When the plaintiffs brought rover againſt the ſleri and the 
defendant, they determined their election. 1 Roll. Abr. 726. and 
are thereby barred of this attion. : 


For the plaintiffs it was argued, that as Anderſon had com- 
mitted an act of bankruptcy in February 1769, before the ſieri 


facias was executed (the — of March 1769), and the ſheriff had 


aid the money to the defendant Campbell, this action for money 
had and receiyed for the uſe of the aſlignees the plaintiffs would 
well lie; and that the action of trover in Michaelmas term 1769, 
(againſt the now defendant and the then ſheriff of Surry, for the 
very ſame goods which were ſold under the ſaid execution, and 
the money paid to the now defendant) wherein there was a ver- 
dict againſt the now plaintiffs was not a good bar to the preſent 
action. The court took time to conſider until this term, when 
judgment was given for the defendant, per totam curiam. 


Curia,—The queſtion for the conſideration of the court is, 
whether under the facts and circumſlances ſtated in this caſe the 
plaintiffs are intitled to recover. 


From the moment a perſon becomes bankrupt, the property 
of all his goods, debts, credits, &c. are veſted in the aſſignees 
duly choſen under the commiſhon, but they cannot declare in 
trover or aſſumpſit as of their own goods or debts, but muſt de- 
clear as aſſignees of the bankrupt, and a defendant may wage his 
law, or plead the ſtatute of limitations, as the caſe may happen 
to be or require, | 


Anderſon being a bankrupt in February 1769, and the ſheriff 
having afterwards, in March 1769, taken his goods in execution 
at the ſuit of the defendant Campbell, and paid him the money 
tor which they were ſold, it is queſtioned in the preſent caſe, 
whether an ation will lie againſt him for money had and received 
tor the uſe of the aſſignees, | 


Lord Hardwicke was, for ſome time, of opinion that this aftion 


had never been allowed to lie, and that the aſſignees were tied 9 


down to proceed in trover for the tort; but he afterwartls altered 
his 7 and held this action well laid. And we are 
all 0 opinion that this action well lies; whether the money, 
tor which the bankrupt's goods were ſold, be paid into the 
hands of a plaintiff in a fer: facias, or of any others ; whoever 
has received the money for the bankrupt's gods is ſuppoſed, in 

x xR 2 juſtice, 
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Juſtice, to have received the ſame for the uſe of the aſſig nee c, in 
whom the property of thoſe goods by law was veſted, and to 
have promiſed to pay the ſame to the afſignees ; there is a ſuppoſed 

rivity of contract between the perſons whoſe money it law fully 
is, and the perſon who has got or received it. 


We are of opinion that the plaintiffs having brought 4trover in 
this court in 2 term 1769, againſt the ſheriff of Surry 
and the now defendant, to recover the value of the goods of 
the bankrupt taken in execution, (which action well laid) have 
made their election, and there being a verdict and judgment upon 
record in that action againſt the plaintiffs, they are barred for 
ever from having the preſent or any other action: for you ſhall 
not bring the /ame cauſe of action twice to a final determination; 
nemo. debet bis vexari, upon this we found our judgment; and 
what is meant by the ſame cau/e of ation is, where the /ame evi. 
dence will ſupport both the actions, although the actions may 
happen to be grounded on different writs; this is the. teſt to 
know whether a final determination in a former action is a bar, 
or not, to a ſubſequent action; and it runs through all the caſes 
in the books, both in real and perſonal actions: it was reſolved 
in Ferrer's caſe, d Rep. 7. * that when one is barred in any 
action rea/ or perſonal, by judgment upon, demurrer, conteſlion, 
* verdict, &c. he is barred as to t or the like action, of the 
ie nature for the fame thing tor ever ;"* tor expedit rapublice 
ut fit finis litium. But there is a diverſity between real and per- 
onal actions {| which may he well underſtood by reading that 
cale | Lord Coke means by adtogs of the like nature, actions of the 
lame degree, where you cannpt have a writ of a higher nature. 
A bar in a writ of azel is a bar in a writ of Cel, 2 in a colla- 
teral action as cofenage, &c. for theſe are ancgſtral, and of one 
and the ſame nature; but will not bar a wrt of r1ght Per. 


| fonal actions are all of the ſame heighth or degree, In an action 


of treſpaſs for taking his horſe, which by the count is reduced to 
a certainty | for you muſt wait for the declaration] it is a good 
plea to the writ that a replevin is pending of the ſame taking, 
where an arverment is allowed that all is for one and the fame 
taking. 5 Rep. 61. 6, 3 | 


Nemo debet bis vexart, is the general rule; to which there are 
ſome excentians ; as where a man miſtakes his action by ſuing 
as adminiſtrator, when, in truth he is executar—* Rob:nſon and 
others executors of J. R. brought an action of debt upon an 
obligation, the defendant pleaded that before the purchaſe of 
* the writ one of the plaintifls as adminiſtrator of 7. N. brought 
an action of debt upon the ſame bond againſt the defendant, 
* who then pleaded that J. R. made executors who _— 

; : | +08 ed, 
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„ fired, and traverſed that he died inteſtate ; then the plaintiff 

« replied, that adminiſtration was committed to him dente 

lite; the defendant demurred, and it was adjudged for the“ * Cok-'s 

* defendant. And this plea was pleaded by way of 1 —— gms 
« and judgment demanded if he as executor ſhall have debt for the plain- 
„upon the ſame bond. The plaintiffs replied and ſhewed the rift, bur that 
« repeal of the letters of adminiſtration, and that the plaintiffs “ ®®ake. 
are executors ; whereupon the defendant demurred, he pre- 

« tending, that inaſmnch as one of! the plaintiffs was barred in 

« the former action, they ſhall be barred for ever: the caſe was 

« well debated at the bar and the bench, and, at length, judg- 

„ ment was given for the plaintiffs: for it was — 

« agreed, that by the former judgient the plaintiff was barred 

« as to the ach of the writ, (that is to ſay) from having any 

„action as adminiſtrator: but that as he Yen in truth was 

« executor, the miſtaking his action is no bar, nor an eſtoppel 

„to bring his true action: as if the kerr brings ſormedon en le 

« deſcender, and be barred in it, yet he may have formedon en le 

* remainder or reverter. 5 Rep. 1 b. Robinſon's caſe.” 


Alſo there is no queſtion but that if a man miſtakes his decla- 
ration, and the defendant demurs and has judgment, the plain- 
tiff may ſet it right in a ſecond action. 1 Mod. 207. Lepping 
and Kedgewn. | | 


It appears in the preſent caſe that {rover has been brought for 
the converſion of the goods taken in execution, and that the 
jury have determined that the plaintiffs have no right to thoſe 
goods; and if they have no right to them, they have no right to 
the produce thereof, or to the money for which they were ſold ; 
it. is clear therefore, that the plaintiffs have no right to this 
action; in the former action the judgment is on record that the 
plaintiffs ml capiant per breve, ſed tant inde fine die, they ſhall 
never come again, but are for ever barred. 


Judgment for the defendant per totam curiam. 


Sanderſon verſus Baker and in ſheriffs of London 2 Buck. Rep. 
and Middleſex, C. B. $32. 9. C. 


TRESPASS for breaking and entering the plaintiff's ware- Treſpaſs +i « 
* houſe in —— keeping poſſeſſion thereof, and taking 9% Hes 
his goods; tried before Lord Chief Juſtice De Grey, verditt for heritfs, for 


the plaintiff, damages 20. raking the 
oods of A. 
icſtead of the goods of B. by his bailiff, pon the ſheriff's warrant upon 5 ſeri fac iat. 
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{A ſheriff is 
anſwerable _ 
civiliter but _ 
not criminaliter 
for the act of 
his bailiff.— 
To maintain 
an action 
civiliter it is 
not neceſſary 
to ſhew an 
actual recog- 
nition by the 
ſherift of the 
acts of the 
bailiff, See 
Ackworth v. 
Kempe. 1. 
Doug. 40. 

S. P. as tbis 
caſe; and tbe 
notes there 
reſpecting this 
report. See 
alſo Woodgate 
V. Knatchbull, 
2 Term Rep. 
K. B. 148, 


150, 156. 
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The caſe upon the evidence of fafts at the trial was, That the 
laintiff ral is an auctioneer, and having goods in his ware. 
hook to be ſold by auction, publiſhed a catalogue thereof for 
ſale in May 1771; that one Bolland a ſheriff's officer having a 
warrant from the ſheriff upon an execution of fie: ſacias againſt 
one Beavor at the ſuit of one Price, thereupon ſeiſed the ſaid goods 
of the plaintiff Saunder/on, ſuppoling the ſame were Beavor's 
goods, which they were not, as was proved at the trial; that 
on the giſt of May, Bolland took away the _ which were 
proved to be of the value of goo!. and upwards, locked the door 
of the ware-houſe, and took away the key thereof. 


That on the 1ſt of June the plaintiff went to the ſheriff's 
office, where he found Mr. Frith clerk to the under-ſheriff, and 
then and there, in writing, demanded all the goods (ſo wrong- 
fully ſeiſed by Bolland the officer) to be returned, and that if 
they were not returned he [the plaintiff Saunderſon] would ſue 
the ſheriffs, whereupon Mr. Frith then told him the ſheriſſs had 
ſufficient ſecurity from Bolland, and that he ory; did not care. 
Frith alſo ſaid, This fellow Bolland has been often guilty, I 
am glad he is caught, but we have ſecurity.” The defend- 
ants gave no evidence at all at the trial ; and in ſumming up 
the plaintiff 's evidence to the jury, the Lord Chief Juſtice told 
them, that if they were of opinion that the ſheriff had recognized 
the act of Bolland. they ought to give their verditt for the plain- 
tiff which they accordingly did, and ſaid they were of opinion 
that the ſheriff had recogized the act of Bolland: the Lord Chief 
Juſtice was fatisfied with the verdict. ; 


It was moved by Serjeants Burland and Walker, that the ver- 
dict was unſupported by the evidence, and that the ſheriff was 
not anſwerable in an action of treſpaſs vi et arms, for acts done 
by his officers or bond-bailiffs, and they cited 2 Roll. Ar. 552. 
{O) pl. g. If the ſheriff makes a warrant to the bailiff of a 
* franchiſe to take the goods of a man in execution, and he miſ- 
* takes the goods, and takes the goods of another man, the bailiff 
is the treſpaſſer, and not the ſheriff.” And pl. 10. ibid. If a 
man be arreſted by the bailiſſs of the ſneriff, and therenpon he 
ſheweth to them a 1 to diſcharge him, and the bai- 


* liffs-refuſe it, and afterwards detain him in priſon, ye ſhall 


* have falſe impriſonment againſt the bailiffs, and not againſt 
* the ſheriff,” They alſo cited Laicock's caſe, Latch 187, where 
it is ſaid the ſheriffs ſhall be fined or amerced, and ſhall anſwer 
in damages to the party for the miſdemeanor of the under-ſheriff, 
but he ſhall not be impriſoned or indicted; from whence they 
argued that treſpaſs wi et arms in this caſe will not lie againſt the 
-high-ſherift, becauſe the judgment in kat tr:/paſs is quod capratur. 


Where- 
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Whereupon the court made a rule to ſhew cauſe why the verdict 
mould not be ſet aſide, and a new trial granted. 


inſt a new trial—I never 


Serjeant Davy for the plaintiff 
e notion I have always en- 


knew this objection made before; 


tertained upon this ſubject is this; a ſheriff appoints his bailiffs 


or officers to do the acts which the ſheriff himſelf is bound and 
obliged, by law, to do; he takes ſecurity, both by bond and 
oath from the officers to indemnify himſelf, and if the King's 
ſubjects are hurt or injured by the wrongful acts or treſpaſſes of 
ſuch officers, they muſt reſort to the ſheriff himſelf to be repaired 
in damages for ſuch wrongs and treſpaſſes. Theſe bond-bailiffs 
[or bum-bailiffs] are the moſt abandoned and wicked ſet of 
men, therefore the ſheriffs always take large and ample ſecurity 
for their good behaviour, but if the ſheriff himſelf is not an- 
ſwerable in damages for treſpaſſes committed by them under 
colour of their office, ſuch ſecurity ſeems vain and nugatory. If 
it was once univerſally underſtood that the high ſheriffs are not 
anſwerable, by law, for treſpaſſes committed by their officers in 
the execution of the ſheriff 's warrants, this would very much 
tend to the breach of the peace, and endangering men's lives 
for if an officer ſhould have a warrant to take B.'s goods in exe- 
cution, and he, wilfully, or by miſtake, ſeiſed the goods of A. 
in that caſe, if A. knew that the ſheriff was not anſwerable for 
the treſpaſs, A. would moſt probably reſiſt the officer with 
force,, the peace would be broken, and lives might be in 
danger, | ö 


Laicock's caſe in Latch. 187. is not applicable to this ; that 
was a ſpecial action upon the caſe, againſt the under-ſheriff for 
returning upon a latitat, non eft inventus ; which latitat was de- 
livered by the plaintiffs to the under-ſheriff, when the defendant 
therein named, was in the preſence, view and company of the 
under-ſheriff; ſo that it is there ſaid an action againſt the high 
ſheriff laid for an eſcape, and that he ſhall anſwer for his under- 
ſheriff civilly, not criminally. 


The caſes in 2 Rol. Ar. 552. pl. 9 & 10. are no more to the 
purpoſe than Zazcock's caſe; the firſt of thoſe, pl. g. is the caſe 
of the bailiff of a franchiſe who is not appointed 8 the ſheriff, 
therefore if that officer miſtakes and ſeiſes one man's s in- 
ſtead of another's, the ſheriff is not liable; the other caſe, 2 10. 
is, if a ſuperſedeas be ſhewn to the ſheriff 's bailiff to diſcharge a 


man whom he has arreſted, and the bailiff afterwards detains 
him in priſon, falſe impriſonment lies againſt the bailiff, and not 
againſt the ſheriff; but this caſe does not reach the preſent caſe 
at bar, for here the under-ſheriff has recagnized the treſpaſs _ 
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by Bolland, and has told the plaintiff that the ſheriff had ſecurity, 
and the plaintiff might do what he pleaſed. ; 


Serjeant Glynn on the ſame ſide for the plaintifſ—This is treſ. 
paſs for taking goods acknowledged to be the property of the 
plaintiff, and not of Beavor the defendant named in Bolland's 
warrant ; it was a queſtion put to the jury by my Lord Chief 
Juſtice, whether they believed this act of Bolland was not an aft 
recogmzed by the ſheriff; Mr. Frith the clerk acted as under. 
ſheriff, and ſpeaking for the ſheriff adopts the fact, he lays it 18 
indifferent to the ſheriff, becauſe (ſays he) * We have indem- 
« nity.” With this queſtion put by my Lord Chief Juſtice to 
the Jury the matter was left to them, and they being of opinion 
that the ſheriff had recognized the act of Bolland. have given their 
verdict accordingly, which is deciſive. | 


The high ſheriff muſt be anſwerable in damages for the treſ- 
aſſes committed by his oflicers in the execution of warrants ; for 
if this matter was to ſtand upon any other ground, it would be 
pregnant with great miſchief indeed! That great publick officer 
the high ſheriff muſt be a perſon reſponſible to the King's ſub- 
jects in fortune, &c. and the law doth not preſume the bum- 
bailiffs to be perſons anſwerable, who are (in general) the moſt 
abandoned wicked ſet of men living; and if the ſheriff was not 
to be anſwerable for their 1 in the execution of warrants, 


a door would be opened to plunder and rapine by theſe bailiffs, 


who would, whenever they thought fit (as in the preſent caſe) 
ſeiſe and take away the goods of one man inſtead of another's. 
Indeed if I (as a private perſon) was to command my ſervant to do 
a lawtul act, | ſuppoſe] to diſlrain the goods of A. and he wrong- 
fully takes a diſtreſs of the goods of B. I ſhould not be anſwerable 
tor my fervant's miſdoing ; but in the cafe of a publick officer, 
the high ſheriff, who delegates perſons to att for him in bis own 
office, muſt be anſwerable ety in damages for treſpaſſes 
done by thoſe perſons in the execution of his office, for ſuch 
perſons act by the ſheriff's power and publick authority. 


There are many caſes where 'a maſter is anſwerable for the 
wrong done by his ſervant ; the ſervants of a carman ran over a 
boy in the ſtreets and maimed him by negligence, an action was 


brought againſt the maſter, and the plaintiff recovered. The 


ſervants of A. with his cart run againſt the cart of B. in which 


there was a pipe of Sack, and overturned it, whereby the Sack 


was ſpoiled, and ran into the ſtreet, an action was brought again 


the maſter, and held good by Holt Chief Juſtice. 1 Ld. Raym. 
i 


739, 264, 265. An action lies againſt the maſter of a ſhip, boat 


or barge, for the unſkilfully or negligently ſteering thereof by the 


{ervant, 
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ſervant, whereby any damage is done to the perſon or property of 


another; many other ſimilar caſes there are, where the maſter 
muſt, by law, be anſwerable — for the acts of his ſervant, 
otherwiſe ur miſchief to the publick would enſue: the ſafety 


of the pub 


Serjeant Burland for the defendants—No caſe hath been cited 
to he that tre/þaſs vi et arms will lie againſt the ſheriff in the 
preſent caſe ; and the ſub/equent recognition by Mr. Frith, the un- 
der-ſheriff's clerk, will not make the defendant's anſwerable in 
treſpaſs wi et arms. I ſubmit it (with deference) to the court, 
that no man is anſwerable in tre/pa/s vi et arms for an act done 
by his /ervant or deputy, who acts contrary to the command and 
order of his maſter or principal. 


Here is a warrant or authority to Bolland to take the goods of 
A. but he wrongfully takes the goods of B.; the ſheriff is no 
more anſwerable than if Bolland had not taken any man's 


ick is much concerned in the preſent queſtion. 


at all; it might as well be ſaid, that whatever treſpaſs , Bol- 


land commits, the ſheriff thall be anſwerable to his maſter. 
Ican ſee no difference betweenthe caſe of a ſheriff and his bail, 


and a maſter and his /ervant ; the maſter of a hackney-coachman 
or a carter is not anſwerable in treſbaſs vi et arms, for injuries 
done by the ſervant. If my ſervant without my notice puts 
my beaſts into the land of another, my ſervant 1s the treſ- 
paſſer, and not I, becauſe by the voluntary putting in the cattle 
*« there without my aſſent, he gains a ſpecial property for he 


time, and ſo, to this purpoſe, they are his cattle. 2 Noll. 
Abr. 553- (Q) pl. 1. Suppoſe a bailiff breaks open the 


door of a man's houſe to arreſt him, or to take his goods in exc- 
. 6ution, the ſheriff in ſuch a caſe would not be a treſpaſſer, but the 

officer himſelf only.—And if a bailiff arreſts a — perſon 
not named in the writ, falſe impriſonment lies againſt the bailiff 
only, not againſt the ſheriff, —* In Hil. 44 Kliz. B. R. the 
caſe was, that on the ad day of Fuly a 2 — ad ſati faciendum 
vas delivered in Holborn to the ſheriff of Cambridge, who made 
* a warrant to his bailiffs the fame day, and afterwards, alſo on 
the ſame day, there came to the ſheriff a /uper/edeas, upon a 
writ of error, of which the bailifls, having no notice took the de- 
fendant's body who eſcaped, and afterwards the bailiffs, having 
notice of the /uper/edeas retook him; and thereupon treſpaſs 
and impriſonment was brought, and adjudged maintainable. 
Moore 677. pl. ga 1. Prine verſus Allington.” 


Where tlie ſheriff is anſwerable, the bailiff is not liable in the 
ſame ſort of action; if the bailiff permits an eſcape, or the un- 


der ſheriff makes a falſe return of a writ, the high ſheriff is only 


liable 
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liable to an action for the e/cape, or for the falſe return; for it 
is the e/cape and falſe return of the high-ſheriff. —Lazcock's caſe 
in Latch. 187. when conſidered, is a caſe in point for the de. 
fendant, and ſhews that tre/þaſs vi et armis does not lie againſt 
the high ſheriff, for the judgment in treſpaſs vi et arms is quod 
capiatur, but that caſe ſays, the high-ſheriff ſhall not be impri- 
./oned for the act of his officer. 


For a tort or wrong in the execution of proceſs, the under- 
ſheriff or officer who does the v_ is only anſwerable;—If 
the demandant in a writ of entry 45 Jeiſin, delivers a writ of 
fummons thereupon to the under-ſheriff of the county, and 
afterwards he doth ſummon the tenant upon the land accords 
ingly, and notwithſtanding, doth not return the writ, an aftion 
upon the caſe may be brought againſt the under-ſheriff, if the 
plaintiff pleaſes, for perhaps the ſheriff had no notice thereof; 
and it may be, that the under-ſheriff hath taken the fees to exe- 
cute the writ. 1 Noll. Ahr. 94. Ny pl. 4. adjudged inter 
Marſh and Aſtrey. Cro. Elia. 175. S. C. 1 Lov 146. S. C.— 
So if a warrant upon a feert facias to levy a debt at the ſuit of 

S. be directed to an under-bailiff of a {berty, and he by 

orce thereof levies the debt and afterwards conceals the writ, 
and doth not make any certificate thereot, an action upon the 
caſe lies againſt the under-bailiff, becauſe that he hath done a 


perſonal tort. 1 Roll. 4br. 94. Pl. 5. 


The caſe of Cooper et al", affignees of Johns a bankrupt, verſus 
Chitty and Blackifton ſheriffs of London, 1 Burro. 20. was 
trover for goods of the bankrupt lawfully taken in execution, 
and d by the ſheriffs after they had notice of the bankruptcy, 
and that the goods were the property of the aſhynees, which was 
adjudged a converſion by the ſheriff, The times and facts in 
that caſe are, that on the 5th of Derember 1753, one Godfrey 
obtained judgment in C. B. againſt the ſaid Johus; and on the 
ſame day (5th December 1753) execution upon that judgment 
was taken out againſt his goods by Godfrey, and the goods ſeized 
by the ſheriffs under it; that os committed the act of bank- 
ruptcy 4th December 1753, and on the 8th of the ſame Decem- 
ber a commiſſion of bankruptcy was taken out againſt him; and 
on the very ſame day the commiſſioners executed an aſſignment ; 
and afterwards, on the 28th of December, a bill of ale of the 
goods was made by the ſheriffs— —The queſtion was, Whe- 
ther the aſſignees could maintain trover againſt the ſheriffs (who 
executed this proceſs under a regular judgment and execution) for 
ſeizing the goods under a fier: factas iſſued out and executed 
after the act of bankruptcy was committed, and /elling them 


efter the aſſignment was executed. And per totam Kr the 
| ; action 
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Action was held maintainable, and they gave judgment for the 
plaintiffs. | 


I agree with my brother Glynn that the ſheriff's delegation 
of bailiffs and officers to act for him in his office, is like other 
delegations, and that if a ſervant of a carter, by driving un- 
{kiltully, negligently, or wilfully, overturns or injures the coach 
or carriage of another perſon, the maſter of the cart is anſwer- 
able in an action of wrelpal upon the caſe, but not in tre/pa/s vi 
2t.arms. I admit, if the ſheriff had made a return, he would 
have been anſwerable in treſpaſs vi et arms, becauſe all perſons 
'any way concerned in ſuch treſpaſs are principals. 


Lord Chiet Juſtice De Grey—Do 7 _ Burland] con- 
a 


tend that no _ 


tion of this fact of Bolland but a return of the 
writ will fix the | 


eriff as a treſpaſſer vi et arms ? 


Serjeant Burland—Frith the under-ſheriff's clerk ſaid, © This 
« fellow Bolland has been often guilty of faults, I am glad he 
« is caught, but we have ſecurity ;” (at is to ſay,) It Bolland 
has done any act to affect the ſheriff, the ſheriff has ſecurity, this 
muſt be Frit/l's meaning; if the ſheriff himſelf had ſaid the ſame, 
it would not have made him liable in an action of treſpaſs vi ef 


arms, and no ſaying whatever of an under-ſherifi can make the 
high-ſheriff perſonally liable in that action. 


Serjeant Waller of the ſame fide for the detendants—Spoke to 
the ſame effect with Serjeant Burland. | 


Gould Juſtice—As to the recognition by the ſheriff, cited 4 In- 
fit. 317. where it is ſaid, that“ by the common law he that 
receiveth a treſpaſſer, and agreeth to a treſpaſs after it be done, 

is no treſpaſler, unleſs the treſpaſs was done 20 hts u/e or for 
«* /as benefit, and then his agreement ſubſequent, amounteth to a 


* commandment.” 


Serjeant Davy—cited Saunders verſus Powell. 1 Reb. 699. 
where it is ſaid by Tw/den Juſtice, that trover or 2 Ai 
he againſt the ſheriff in a caſe like this at bar; and 2 Keb. 332. 
A feert facias was to levy the goods of Daw/on ; and the bailiff 
by virtue thereof took the goods o one Lullerell, as the goods 
* of Dawſon, and after returns nulla bona of Dawſon, 
** whereupon treſpaſs was brought and a recovery had againſt 
the high-ſheriff which [as was ſaid] is impoſſible, for 
only the under-ſheriff himſelf is ſubjeft : /ed non allocatur, 
* for the high-ſheriff is chargeable in treſpaſs, and the return 
* of nulla bona will not he caſe, having no influence on 
* Lutterell's goods. And Bro. Office and Offcer, pl. 24. is, 
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% Nota, that the aft of the under-ſheriff or his deputy in the 
* name of the ſheriff ſhall charge the ſheriff; and for their 
* atts the ſheriff ſhall be amerced and none other. 5 Ed. 4. 


66 4. 3. | 
Gould Juſtice I am of opinion that my Lord Chief Juſtice did 


very right in leaving it to the jury, with this queſtion, w2z. 
„ whether they were of opinion, that the ſheriff had recognized 
the act of Bolland. The ſheriff (or the under-ſheriff which 
is the ſame in this caſe) makes a warrant to the officer to take 
the goods of A. in execution, and he ſeizes the goods of the 
plaintiff; Frith the under-ſheriff's clerk has notice hereof 
given to him by the plaintiff in writing, who alſo at the ſame 
time demanded the goods to be reſtored to him, but inſtead of 
ordering that to be done, Frith (as it ſeems to me) made a joke 
of the buſineſs ; I conſider Frith as ſlanding in the place of, and 
repreſenting the very perſons of Baker and Martin the ſheriffs 
themſelves, and Frith not ordering the goods fo wrongtully 
taken to be reſtored immediately to the plaintiff, the ſherifls from 
that time became principals in the tre/paſs by recognizing the 
att of Bolland. 


If Frith had made any doubt whether the goods ſeized were the 
2 of the plaintiff or not, it was the ny of him and the 
eriff to have made an inquiry by a jury, under a writ of pro- 
Prietate proband4 ; but inſtead of doing this he tells the plaintiff 
they have got ſecurity, and ſeems to be quite carelels about the 
matter; I am clearly of opinion that this was an adoption of the 
fact by the ſheriffs themſelves, and upon this ground alone the 
laintiff is intitled to have judgment.“ The caſe in 2 Keb. 352. 
A MS. copy whereof I have ſeen) is directly in point, that tre/- 
paſs vi et arms well lies in this caſe. This is not a new notion, 
for it is laid down by Han#ford | Juſtice C. B.] 13 Hen. 4. 2. 
a. b, * That if I bring a writ of debt againſt of: A. in 
* which a capras iſſueth, if the ſheriff by colour of this writ 
* taketh a man named B. C. he ſhall have a writ of fal/e im- 
2 832 againſt the ſheriff, and not againſt me; but if ſo 
« be that I come to the ſheriff with the ſame writ, and inform 
him that B. C. is the ſame perſon againſt whom the writ is 
* ſued, and becauſe of that certification the ſheriff takes him, 
„ he may have a writ of fal/e impriſonment againſt the ſheriff 
and me, or againſt the ſheriff alone,” to which Thirning 
[Chief Juſtice C. B.] accorded, and ſaid that this was law. 


Something has been thrown out touching the ſheriff's liabi- 
lity to anſwer civilitèr, and not criminaliter for the acts — his 
officers, 
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officers, the books mean that the ſheriff is not liable to an 
ind: dment. 2 


In this caſe I conſider all three, the ſheriff, under-ſheriff, and 
deputy, as one perſon. 


Blackſtone Juſtice—The jury have found the fact, that the 
ſheriff recognized the att of Bolland; but if they had not found 
that fact, I thould have thought the ſheriff was anſwerable in 
an action of treſpaſs vi et arms for the act of Bolland his of- 
ficer, the law looking upon the ſheriff and all his officers as one 

erſon; he 1s to look to his officers that they do their duty, for 
if they tranſgreſs he is anſwerable to the party injured by ſuch 
tranſgreſſion, and his officers are anſwerable over to him. 2 
Keb. 352. is in point —There is a difference between maſter 
and ſervant, but a ſheriff and all his officers are conſidered, in 
caſes like this, as one perſon.——* In debt, [to compel the de- 
„ fendant to a — the ſheriff diſtrained 7. B. where the 
« name of the defendant was T. B.; cor fa B. ſhall have his 


* remedy againſt the ſheriff, et hoc videtur | ſays Brooke] by gene- 
* ral action of treſpaſs ; but where he ſerves the writ truly, 
„% and embezzles it, or makes a falſe return, videtur that an 
66 25 6 upon the caſe lies. Bro. Treſpaſs, pl. 135. cites 19 
„Hen. 6. 80.“ | N 


F n am of the ſame opinion with my brothers 
Gould and Blackſtone. Frith ſhould have ſaid he would do his 
beſt endeavour to .get the goods reſtored to the plaintiff, if 
they were his property, and ought to have told the plaintiff ſo 
when he demanded the ſame, 


I have for a long time thought, that treſpaſs and impriſonment 
well lie againſt the ſheriff, for treſpaſs and falſe impriſonment 
—_— by jg e in the 7 — of eee, N Tref- 
7, pl. 99. 11 4. 90, 91. vi tan's Office of Sheriffs, 482. 
oe — know * — actions of treſ! 45 40 he 
ſheriff in caſes of this kind; Tyler verſus fot on, B. R. tried at 
Stafford in 1764 was impriſonment againſt the ſheriff ; the writ 
and warrant was to take the party plaintiff in the county of 
Worceſter, and the officer took him in the county of Stoford, 
inſtead of Worceſter, there was a verdi for the plaintiff, although 
I objetted that the action did not lie againſt the ſheriff, but only 


againſt the bailiff; I remember a ſimilar caſe tried before Lord . 


Chief Juſtice Wilmot, who was of opinion the action well laid 
againſt the ſheriff; I alſo remember a third action of the ſame 
kind; ſo that in practice it is clear that impriſonment lies againſt 
the ſheriff, for the act of his bailiff, 
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Lord Chief Juſtice De Grey—l am of the ſame opinion I way 
at the time of the trial of this cauſe, that the action well lies 
againſt the defendants the ſheriffs. And therefore the rule ta 
ſhew cauſe why there ſhould not be a new trial muſt be dil. 
charged, And it was diſcharged according. 


MICHAELMAS TERM 
13 Geo, III. 1772, 


————— 


Allen, qui tam, Sc. wver/us The Inhabitants of the 
Hundred of Kirkton, C, B. 


In a declara- ACTION upon the ſtatute of the gth of Geo. 1. c. 22, 
tion upon the by the plaintiff Alen gui tam, Sc. againſt The inha. 
— bitants of the Hundred of Kirkton, to recover ſatisfaction 
c. 22.itwas and amends for the damages he had ſuſtained, by the ſettin 
laid that two fire to two ſtacks of oats, which in the declaration is li 
e — to have been felomouſly committed and done by ſome perſon 
tiff were ſer or perſons unknown to the plaintiff, which he lays to his damage 
on fire felexi-= of gool. 

muſty, and h | | 
although it VD pon the trial of this cauſe at the laſt aſſizes, it was proved to 
was objected the ſatisfaction of the jury, that on the 6th of December laſt the 
— Pa plaintiff's two ſtacks of oats were felomouſly ſet on fire by per- 
laid tobe ſons unknown, and that the plaintiff was damnified thereby to 
done uniaw- the value of 170/. and every other requiſite being proved accord. 
fu'y 00 ing to the act of parliament, the jury found a verdict for che 
2 Black. Rep, Plaintiff, and gave him 1704, damages, 

42, 8. C. 


And now Serjeant Forſter moved in arreſt of judgment, and 
objected that the declaration was bad; becauſe it was alledged 
therein, that the ſetting fire to the ſtacks of oats was _— 

an 
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and done felomouſly, but it is not alledged that it was done un- 
lawfully and maliciouſly, which are the very words in the fatute 
ſect. 1. which, being a very 2 law, ought to be literally 
purſued, for it makes many acts capital offences. which were 
no more than treſpaſſes or civil injuries before the making of 
the ſtatute; and he compared it to the ſtatute of aye and cry, and 
cited Hob. 199, Norris verſus The Hundred of Gawtry, Noy 21. 
Bateman verius The Hundred of Bandalls, and 2 Stran. 1247. King 
verſus The Hundred of Biſhop*s Sutton, to ſhew, that this being a 
penal law, the very words of the ſtatute ought to be purſued in 
the plaintiff's declaration; and that the word felomoufly is not 
ſufficient without the words unlawfully and makcoufly ; for a man 
may ſet fire to his own ſtacks of oats ſtanding in his own land, 
if he thinks fit, but this is no offence againlt the flatute, — 
Sexjeant Walker of the ſame ſide, ſpoke to the like ellett, 


Serjeant Burland for the plaintiff—The ſtatute doth not make 

ule of any technical words or expreſſions, that are abſolutely 
neceſſary to be inſerted in a declaration againſt the Hundred iu 
this kind of attion, but leaves the plaintiff to alledge and prove 

u9 animo his ſtacks of oats were ſet on fire; here he has alledged 
in his declaration, and proved at the trial, to the ſatis faction of 
the jury, that the ſame was committed and done felontouſly, and 
that fact which was committed felomouſly was certainly done und- 
fully, unlawfully and maliciouſly, for doing an act felomouſly, is 
doing it malo ammo, via. with malice ; therefore Serjeant Burland 
concluded that the declaration was perfectly right; and of that , 
opinion was the whole court, and gave judgment for the 
plaintiff, | 


Batchelor the younger ver/us Bigg. C. B. 


THIS was an action of treſpaſs againſt the defendant, for Ia an aQtion 
having had criminal converſation with the wife of the or —_ ny 
plaintiff, wherein he declared, that the defendant with force and criminal con- 
arms, on ſuch a day and year, at A. in the county of B. made verſation, the 
an qſſault upon C. the wife of the plaintiff, and then and there — th 
debaucked, abuſed, and carnally knew her ; whereby the plaintiff a were 
loſt the comfort and ſociety of his ſaid wife, &c. The defendant 11. 213. 64. 
pleaded the general iſſue not guilty, whereupon iſſue was joined, no SY 
which was tried by a ſpecial jury before Mr. Baron Perrot full — 
at the laſt ſummer aſſizes for the county of Buckingham ; when without a 


a verdict was given for the plaintiff, with one — eleven vertifcate of 


ſhillings and ſixpence damages, and one pound eleven ſhillings — 4 
and fixpence colts, : | = 22 & 23 
The 2Black: ep 
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Serjeant 
Forſter for 
defendant 
againſt full 
coſts, 


Serjeant 
Wiiſon for 
plaintiff, for 
tell coſts. 


Stat. of 
Glouceſter 
ſirſt gave 
coſts, 


In what caſe 
by Rat. 43 
Eliz. c. 6. a 


MicnakLMASs Ter 13 Geo. III. 1772. 


The poſtea being returned, and brought into the office in order 
for the colts to be taxed, and final judgment entered thereupon ; 
all the prothonotaries were of opinion, that the plaintiff was in- 
titled to his full cofls upon this verdift, notwithſtanding the 
damages found by the jury were under the value of forty ſhil. 
lings, and accordingly Mr. Prothonotary Marnwaring taxed coſts 
de incremento to thirty-two pounds and upwards. 


Whereupon Mr. Serjeant Forſter on behalf of the defendant 
moved to ſet aſide and vacate the taxation of coſts de incremento, 
alledging this was an action of treſpaſs, aſſault and battery, and 
that the judge, at the trial of the cauſe, not having certified 
under his hand upon the back of the record that an aſlault and 
battery was ſufficiently proved according to the flat. 22 & 23 
Car. 2. c. g. ſect. 136. the plaintiff ſhall not recover or obtain 
more colts of ſuit than the damages fo found ſhall amount unto ; 
and that if any more coſts in any ſuch ation ſhall be awarded, 
the judgment ſhall be void, and the defendant is by the ſaid fa. 
tute acquitted of and from the ſame, and may have his attion 
againſt the plaintiff for ſuch vexatious ſuits, and recover his da- 
mages and coſts of ſuch his ſuit, in any of the courts of record 
at Weſtminſter. Whereupon the court made a rule to ſhew cauſe, 
why the taxation of coſts de incremento ſhould not be let aſide ; 
and Mr. Juſtice Gould, at the ſame time, deſired Serjeant Forfler 
to look into the caſe of Cooke verfus Sayer, 2 Burro. 755. 


Serjeant 7 n for the plaintiff, upon ſhewing cauſe, alledged, 
that by the ſtatute of Glouceſter, 6 Ed. 1. c. 1. (which is the 
firſt ſtatute concerning coſts) the plaintiff is well intitled to his 
full coſts in this caſe, unleſs ſome ſubſequent ſtatute hinders or 


prevents him; for it is provided by this act, that the demandant 


may recover againſt the tenant the coſts of his writ purchaſed, 
together with the damages, and that this act ſhall hold place, 
in all caſes where the party is to recover damages. So that, in 
all caſes where damages were recovered before, or by this att, the 
plaintiff ſhall recover his coſts alſo: this was the original of tull 
coſts, or coſts de incremento. 


The firſt ſtatute made for preventing or hindering plaintiffs 
from recovering coſts in particular caſes is the 43 Ez. cap. 6. 


plaintiff may ect. 2. intitled an act for avoiding trifling and frivolous ſuits in 


de deprived 
ot full coſts. 


law in her Majeſty's courts at Weſtminſter, whereby it is enatted, 
If upon any pion erſonal to be —_ in any of her Ma- 
« jeſty's courts at We/tminfter, not being for any title or intereſt 
„of lands, nor concerning the freehold and inheritance of any 
« lands, nor for any battery, it ſhall appear to the judges for 
the ſame court, and ſo ſignified or ſet down by the juſtices 


2 « bes 
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before whom the ſame fhall be tried, that the debt or damages 

to be recovercd therein, in the ſame court, ſhall not amount to 

«+ the ſum of forty ſhillings or above, that in every ſuch caſe the 

« judges and juſtices before whom any ſuch Gion ſhall be purſued, 

« ſhall not award for coſts to the party plaintiff, any greater 

or more coſts than the ſum of the debt and damages fo re- 

„ covered ſhall amount unto, but leſs at their diſcretions.“ 

This tat. of 43 Eliz. has been frequently taken in common con- 
ſideration (I do not ſay in legal or judicial proceedings) to have 
given the Jucget an authority to certify in order to intitle the 
plaintiff to full coſts; but the caſe, upon well conſidering But it bath 
this ſtatute, is juſt the reverſe; for the plaintiff will have his full og ag put 
coſts in all cafes in which he before had them by the flatute of 
Glouceſter, unleſs the judge certifies upon the 43 Elie. to prevent 

his having coſts; but as the judges never certified upon the 43 

Eliz. it had no effett at all; for although the ſuit was frivolous, 

and the plaintiff recovered leſs than forty ſhillings damages, yet 

he had {ill his full coſts upon the ftatute of Glouceſter, and could 

only be deprived of them by a certificate of the judge upon the 

43 Eliz. ſo the preſent caſe is clearly not within the Hat. 43 Eliz. 

here being no certificate. And it appears from the caſe of 
Reeves and Buller, Gilb. Rep. 195, 196. that there had never 

been any ſuch certificate ſince the making of that ſtatute, See 

alſo Gilb, Hiſt. C. Pleas, 210. . 


As the flat. 43 Eliz, c. 6. was never put in execution, it gave In what caſes 
riſe to the 22 & 2g Car. 2. c. g. /ed. 136. which is in theſe = —— 5 
words, viz. .** And for prevention of trivial and vexatious {uits ry pry wn 
in law, whereby many good ſubjects of this realm have been leſs the judge 
and daily are undone, contrary to the intention of an att made doth certify. | 
in the forty-third year of Queen Elizabeth for avoiding in- b 
* finite numbers of ſmall and trifling ſuits commenced in the = 
«* courts at We/{minſter; be it farther enatted for making the 
« ſaid law effectual, that from and after the firſt of May 1671, 
in all actions of treſpaſs, aſſault and battery, and other © 
«+ ſonal actions wherein the judge at the trial of the cauſe ſhall 
not find and certify under his hand upon the back of the re- M 
cord, that an aſſault and battery was ſufficiently proved by the 
«* plaintiff againſt the defendant, or that the freehold, or title 
of the land mentioned in the plaintiff's declaration was 
«* chiefly in queſtion, the plaintiff in ſuch action, in caſe the 
« jary ſhall find the damages to be under the value of 
forty ſhillings, ſhall not recover or obtain more coſts of 
ſuit than the damages ſo found ſhall amount unto: and if 
any more coſts in any ſuch action ſhall be awarded, the judg- 
ment ſhall be void, and the defendant is hereby acquitted of 
and from the ſame, and may have his action againſt the plain- 
Vol. III. 6 . 
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« tiff for ſuch vexatious ſuits, and recover his damages and coſts 


ol ſuch his ſuit, in any of the ſaid courts of record.” 


It is true that immediately after the making of the /latuts 
22 & 2g Car. 2. c. 9. the judges, upon conſultation with the 
prothonotaries, ſeemed to be of opinion, that this ſtatute ex- 
tended to other ations (becauſe the words . other perſonal athons” 
are therein mentioned) beſides thoſe of aſſault and battery, and 


actions of ' treſpaſs quare clauſum fregit, as _—_ from the 


The ſtat. of 
22 & 23 Car, 
2. c. . ſect. 
136. only 
extends to 
actions of 
aſſault and 
battery, and 
treſpaſs guare 


cſauſum fregit, 


caſe of the Earl of Pembroke and Heſtall, g Keb. 121. which 
was in IIil. 24 Car. 2 B. R. a little above a year after the 
making that ſtatute; and alſo from the caſe of Claxton and 
Laws, which was in Mich. 25 Car. 2. ſomething above two 
years after that ſtatute was made. But ſince the 25 Car. 2. it 
has been the conſtant uniform reſolution of the courts at Weſt- 
minſler, that the ſtat. 22 & 23 Car. 2. c. g. ſect. 136. was not 
to — goin Jr to other ations, but to be confined to actions of 
aſſault and battery, and treſpaſs quare clauſum fregit, as appears 
— the caſe of Smit 40 — — — anc yt ns 
Sir Tho, Jones 232. and. 2 Show. 258, B. R. which was © tre/- 
" paſs quare vi et arms, the defendant flung down certain ſtalls 
Jof the plaintiff in the market place of Highworth in Com. 
* Wilts. Upon not guilty pleaded, verdift was found for the 
+ plaintiff, but damages were given under 405. and upon the 
* /econdary's refuſing to tax coſts as being a caſe within 22 & 
* 23 Car. 2. c. 9. „e. 136. it was moved by the plaintiff's 
** counſel that the coſts might be taxed ; and, upon debate, it 
* was reſolved by the whole court that the plaintiff ſhall have 
his ordinary coſts, becauſe the ſtatute ſhall be intended to 
reach only to ſuch actions in which the freehold may ap- 
«« parently come in debate; but, in this caſe the action is not 
** quare clauſum ſregit, but only for deftroying a chattel, and the 
* treehold cannot come in debate, any more than if a man ſhall 
take his ſword out, and run a coach-horſe into the guts, 
** whereby he died, and the owner ſhall bring an action vi et 


'* arms for it, and recover under 40s. damages, yet he ſhall 


2 have his full coſts.“ 


Milburne 
verſas Reade, 
Trin. 17 & 
18 Geo. 2. 
in C. B. 


The caſe of Milburne verſus Reade, Trin. 17 & 18 G20. 2. 
C. B. was an aftion of treſpaſs, wherein the plaintiff declared 
that the defendant, with force and arms, did make an aſſault 
upon the plaintiff, in the pariſh of A. in the county of Nor- 
thumberland, and did there — wound, and ill treat tlie plain- 


tiff, ſo that his life was deſpaired of, and did then and there 
alſo obſtrutt the plaintiff from getting coals, and the coals of the 
plaintiff then and there found took and carried away, and other 
coals to the value of 10. trod upon and ſpoiled, and one 
ſtandard of the plaintiff there lately erected, and one _ fixed 

thereon 
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thereon of the value of 1005s. did take, break and pull down, 
and other goods and chattels of the plaintiff, to the value of 
10l. did take and carry away. There was another count vary- 
ing very little from the firſt. Upon not guilty pleaded, the 
jury found, that, of all the premiſes laid to the charge of the 
defendant he was guilty, except as to the plog away the goods 
and chattels in the declaration mentioned, and aſſeſſed the da- 
mages to the plaintiff by reaſon thereof to 5s.; and as to the 

taking away the ſaid goods and chattels they found the defendant 
not guilty. Upon this verdi& there was no certificate of the 
judge, that the aſſault and battery was proved, or that the free- 
hold or title was in queſtion. 


And the queſtion was, whether the plaintiff ſhould be intitled 
to full coſts, his damages being found to be under 4os. and, 
whether the caſe was within the fat. 22 & 2g Car. 2. c. g. ſedt. 
136? That if it was within it, the plaintiff was clearly not in- 
titled to coſts, becauſe the judge who tried the cauſe hath not 
certified as that ſtatute requires. 


The plaintiff having had his full coſts taxed by the prothono- 
tary, the defendant, upon motion, obtained a rule for the plain- 
ff to ſhew cauſe why ſuch taxation ſhould not be ſet aſide, 
upon this ground, that the plaintiff is not intitled to full coſts, 
his damages being under 4os. and the judge not having certified 
upon the ſtatute 22 & 23 Car. 2. c. g. kd. 136. | 


Lord Chief Juſtice Miles, in giving his opinion, ſaid, That by 
the /fat. of Glouceſter, 6 Ed. 1. C. 1. the plaintiff Milourne was 
intitled to his full coſts, unleſs ſome ſubſequent ſtatute hindered 
or prevented him; that, with reſpect to the „at. 43 Eliz. 
c. 6. ef. 2. the plaintiff muſt have his full coſts in all caſes 
in which (before that ſtatute) he had them by the ſtatute of 
Gloucefter, unleſs the judge certifies upon the 43 Eliz. c. 6. 
to prevent his having coſts; but that there never had been any 
ſuch certificate upon the 43 Eliz. ſince the time of the making | 
thereof, which — the making the /tat. 22 & 2g Car. 2. See 1 Wilſon 
c. 9. ect. 136.—Willes Chief Juſtice further ſaid, That it was * 
true, that immediately after the making of the lat. 22 & 2g Car. bars 
2, it ſeemed to be the opinion of the judges and officers of the upon 43 
courts at Weſtminſter, that that ſtatute extended to other actions Els. 
befides thoſe of aſſault and battery, and actions ot treſpaſs guare 
clauſum fregit, from g Keb. 121 & 247. But that ever ſince, about 
the 25th year of Car. 2. it had been the conſtant and uni form 
reſolution of the courts at Weſtminſter, that the Hat. 22 C 2g 
Car. 2. c. . ſed. 136. was not to be extended to other actions, 
but to be confined to actions of af/av/t and battery and treſpaſs 
quare clauſum fregit. Tho. Raym. 487. T. Jones 232. 2 _ 
7.5 258. 
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The ground 
of Ld. Ch. 
Juſt. Willes's 
opinion in 
Miiburne 
werſus Reade, 
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238.— But he (Chief Juſtice Milles) ſaid, that the reaſons given 
in ſome books for taking caſes out of the fat. 22 & 23 Car. 2. 
were idle, as that there was deſlruclion, ſpolialion of a chattel, or 
aſþortavit of a chattel, that this ſeemed to ſhew an endeavour in 
the judges to find out reaſons for taking caſes out of that ſtatute, 
and becauſe they could not find good ones, they were willing to 
give any; for lhe ſaid) that /pokation or aſportauit of a perſonal 
chattel could not amount to evidence that the title of the land 
was in queſtion, which was requiſite to be certified to bring the 
caſe within the Hat. 22 & 2g Car. 2. This was all that was 
cited (by Serjeant Wi//on) of the caſe of Miburne and Reade, upon 
the debate of the caſe at bar ; but as the Reporter flatters him- 
ſelf that the reſt of what Lord Chief Juſtice Milles and the other 
judges ſaid in the caſe of Milburne and Reade, may not be dif- 
pleaſing to the reader, the Reporter will here ſet the ſame down 
in the very words he took it. 


The late Chief Juſtice W/illes proceeded to give his opinion in 
the caſe of Milburue and Reade, as follows, v2. 


In giving my opinion in this caſe, that the plaintiff Al- 


' burne is intituled to full coſts without a certificate from the 


judge upon the „at. 22 & 2g Car. 2. Ido not at all rely upon an 
1 or the /polation of a chattel, but lay them quite out 
of the caſe. What I rely upon is, that the plaintiff in no cafe 
where the damages are under 40s. needs the certificate of a 7 ge 
to intitle him to full coſts, but eitler in actions of au and 
battery, or treſpaſs quare clauſum fregit, which is the foundation 
of the judgments in the caſes of Venn and Philips, 1 Salk.” 208. 
(cited in Gb. 197.) and Thompſon and Berry in C. B. Paſch. 
7 Geo. 2. on both which caſes I found myſelt ; the judges, in 
neither of thoſe caſes, paid any regard to 4 [poliation or afpor- 
tant; in Venn and Philips, the court would not go upon the 


 aſportavit of the hay, for, of that the defendant was not found 


guilty ; nor would they go upon the /polzation or deſtruction of 
the ſheep, as appears from the reaſons they give in the caſe, 
which are, that lat ſtatute extends only to ſich caſes where the 
Judges can certify, and they can certify only in af/ault and bat- 
tery, and treſpaſs quare N fregit ; for the 22 & 29 Car. 2. 
as to all other caſes but thoſe two, leaves them upon the 43 
El:z, thinking that ſtatute effectual enough as to them; now 
after the „al. 22 & 2g Car. 2. the plaintiff cannot have full 
coſts 2 his damages are under 405.) in af/ault and battery 
and clauſum fregit, unleſs the judge certifies purſuant to the 
act. But as to all other actions perſonal, wherein there can be 
no certificate upon the 22 & 23 Car. 2. as debt, aſſumpfit, trover, 
treſpaſs for ſpoiling his goods, or taking his goods, &c. they o 


MichAkLuAs Ter 13 Gro. III. 1772. 


be conſidered out of the tat. 22 & 2g Car. 2. and in ſuch caſes 
the plaintiff (though his damages are found to be under 4os.) 
{hall be intitled to full caſts, by the flat. of Glouceſter ; but it 
the judge thinks the ſuit very frivolous and vexatious, he ma 
deprive the plaintiff of the benefit of the /fatute of Glouceſter, by 
certifying under the 43 Ez. by which the plaintiff will be in- 
titled to no more colts than damages, and to leſs, if the judges 
think fit; and I hope that good ſtatute will be put in uſe, as I 
have led the way by certifying upon it very lately. 


The next ſtatute concerning coſts is the 8 & g. V. g. c. 10. 
eck. 4. which for preventing wilful and malicious treſpaſſes 
enacts, that in all actions of treſpaſs, wherein at the trial of the 
cauſe it ſhall appear and be certified by the judge under his hand 
upon the back of the record, that the treſpaſs, upon which any 
defendant ſhall be found guilty, was wiltul and malicious, the 
plaintiff ſhall not only recover his damages but his full coſts of 
1luit; any former law to the contrary notwithſtanding. 


This flat. of 8 & 9 V. g. c. 10. . 4. plainly ſhews that the 
legiſlature did not underſtand the „at. of 22 & 2g Car. 2. in the 
ſame manner as the courts of law did, vi. to confine it to two 
ſorts of actions, but that it extended to all other perſonal actions, 
for the 8 C 9 IV. g. was intended only to relieve in the very 
ſame ſort of actions as the at. of Car. 2. did, but gave coſts 
upon a different principle, not to prevent trivolous 22 
ſuits as the fat. of Car. 2. did, but to prevent wilful and mali- 
cious treſpaſſes, and that, not malicious in lands only, but of all 
ſorts; and if the legiſlature thought the Hat. of Car. 2. took 
away coſts from no treſpaſſes beſides clauſum fregit and afſault 
and battery, they could have no reaſon for making the /tat, 8 & 
9 V. g. c. 10. +a. 4. general, and to be extended to all treſ- 
| N but in order to reconcile the two acts of parliament there 

s been a conſtruction put upon the latter, Which I will not 
adhere to; which is, that the /tat, of V. g. extends _— to 
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y Chief ſuſtice 


Willes was 
the firſt judge 
who certified 
on the 43d 
of Eliz. to 
deprive plain» 
riff of coſts, 


Stat, 8 & 9 
W. 3. c. 10. 
was made to 
prevent all 
w.lful and 
malicious 
treſpalles, 


but ſome have 
thought it 
only extends 
to clauſum 


clauſum fregit, and that, in fatt, there hath been no certificate gg, though 


upon that /tatute, but only in treſpaſs quare clauſum fregit, though 
the /tatute is not reſtrictive, but ſped . 0 oh 


Chief Juſtice 
V. 


le 


treſpaſſes, thou ht con- 


and was made to prevent wilful and malicious treſpaſſes generally. trac,. 


But there are other actions of treſpaſs. beſides that of clauſum fre- 
git, wherein I will grant certificates upon this /tatute though 
none were ever granted betore, 


Indeed, in actions for taking goods and chattels merely, I 
will not grant certificates upon this Hat. of V. g. for the ab- 
ſurdity of it; becauſe, as we have determined that the . 22 
& 23 Car, 2, extends only to clauſum fregit, it would be ridicu- 

| | Yg | lous 
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lous to certify in perſonal treſpaſſes, becauſe, then the plaintiff, 
though his damages found exceed not gos. will have full coſts 
upon the /tatute of Glouceſter, unleſs the judge certifies upon the 
43 Eliz. to aggro his having full coſts ; and the cafe in which 

will certify, upon the 8 & g Vg. c. 10. /c. 4. (though not 
a treſpaſs quare clauſum fregit is an action of treſpaſs for a vo. 
luntary and malicious 60 t, which is not attended with a bat. 
tery, for I cannot certify upon the ſtat. of Car. 2. for an aſſault 


only, but I muſt certify by the expreſs words of that ftatute that 


ſoil, or ſtopping a water-courſe and overflowing the 


Obje&ion to 


full coſts in 
Milburne 
werjſus Reade, 


the aſſault and battery was ſufficiently proved. Suppoſe a man 
draws his ſword and {wears he will ſtab me, and bs a pals at 
me, but miſſes me, in this caſe I do not certify upon the. fat. of 
22 © 2g Car. a. becauſe there was no battery; but I will _— 
upon the 8 & g V. g. c. 10. ſect. 4. that ſuch treſpaſs or afſau 

was wilful and malicious, and let the defendant deliver himſelf 
from coſts how he can; and ſuch a dangerous af/ault much 
better deſerves a certificate upon the 8 & g IV. g. than many 
= of aſſault and battery do, upon the /tat. of 22 & 2g 

r. 2. 


I ſhall only take notice of two or three more little caſes which 
do not come up to, or influence the preſent ; {uch as Comber. 
420. Carth. 224, 225. 2 Vent. 180, 195. All thoſe caſes -are 
plainly within the /tat. of the 22 & 2g Car. 2. in which caſes the 
plaintiff could not have more coſts than damages, it the latter 
were under 40s. except the judge certified, for in all thoſe caſes, 
the treſpaſs was committed upon things, for which treſpaſs the 
title of the land muſt come in queſtion, for thoſe caſes were 
either for pulling up or throwing down a hedge, or digging the 

and; all 
which are treſpaſſes upon the land, therefore within the /tat. of 
22 & 23 Car. 2. And if the judge would not certify that the 
title of the land came in queſtion, the courts did right in re- 
fuſing full coſts. The two caſes in 2 Vent. 180, 195. are both 
clauſum fregits, and are not merely perſonal, and that is the rea- 
fon Lord Chief Baron Gilbert went upon in Butler and Reeves, 
Cilb. 193, 196. which was ſolemnly determined, 


It is objected that the plaintiff Miburne ſhall not have full 
colts in this caſe, becauſe part of the verdict is within the /tat, 
of the 22 & 2g Car. 2. and that therefore the judge ought to 
have certified, that the treſpaſs in the declaration is not only for 
taking, breaking and pulling down a ſtandard and roller, which 
are perſonal chattels, but alſo for an aſſault, battery and wounding. 
and the defendant is not found guilty of breaking, &c. the ſtan- 
dard and roller only, but is alſo found guilty of the aſſault, bat- 


tery and wounding ; and though the breaking the ſtandard is = 
0 
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of the ok of the 22 & 2g Car. 2. and the plaintiff ſhall have 


his full coſts upon that without a certificate, yet the fault, 
battery and wounding is expreſsly within the /tatute ; and as the 
damages found are under 4os. the plaintiff ſhall not have full 

coſts unleſs the judge certifies that the af/ault and battery was ſuf- | 
ficiently proved: but I am of opinion hat will not alter the Anſwer. 
caſe, and the plaintiff muſt have tull coſts without a certificate 
notwithſtanding the defendant is found guilty of the af/ault, bat- 

tery and woun ing for as the defendant is found guilty of other 
things in the declaration for which the plaintiff is clearly intitled 

to full coſts, the finding as to the aſſault and battery, ſhall make 

no alteration. | 


It is further objefted that the treſpaſs of breaking the ſtan- 24 Objeion 


dard and roller, is ſuch a treſpaſs whereon the title of the land * full coſts 


might come in queſtion, and ſo a certificate is neceſſary to carry 2 


colts; but the title of the land in this caſe could not come in 
queſtion as the ſtatute requires, which ſays that the plaintiff ſhall 
have no more coſts than damages where the damages are under 
405. unleſs the judge certifies that the freehold or title of the 
land mentioned in the declaration came chiefly in queſtion ; now Anſwer. 
this treſpaſs upon the ſtandard and roller is not laid to be done on 
the land of the plaintiff, or on any particular land, but general] 

in the pariſh of A. which plainly ſhews that the title of the land 
could not come in queſtion as the ſtatute requires, and ſo out of 
the ſtatute, and no need of a certificate within the meaning of 
the ſtatute, and it would be impoſſible to be made in this caſe, 
there being no land laid in the declaration. 


As tothe caſe of breaking ftalls or ſtandings in a market, the Raym. 487. 


plaintiff had full coſts without a certificate, becauſe it is out of 2 — — 
the /tat. 22 & 2g Car. 2. it is a damage to a chattel, the freehold Güb. 198. ; 
of the market could never come in queſtion a__ ſuch action, 
and it was not concerning the land ; for a _ on may have a 
right or licence to erett ſtalls in another perſon's market, or ſoil, 
and it doth not follow that the perſon whoſe ſtalls were broken 
was owner of the ground, So, of the ſtandard and roller in this 


caſe, p 


There was an argument uſed, ſuppoſing that the plaintiff Argument 
could not have full coſts in this caſe, becauſe the damages are for increaſe 
found to be under 40s. unleſs he ſhould entitle himſelf by a pro. * mes. 
per certificate, yet, there being a wounding laid in the 2 


And alſo found by the verdict, the court may, upon view, Sc. 
increaſe the damages to above 405. and then, beyond diſpute, the 
plaintiff will be intitled to full coſts upon the ſtatute of Glouce/ter, 
and needs no certificate. But there has been a caſe in 1 Id. Anſwer, 


45 Raym, 
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In what caſes 
the court will 
increaſe da- 
mages. 

1 Wilſon 5. 


h. 


Sport 
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Raym. 566. cited in point, where there was a wounding laid in 
the declaration, and alſo found by the verdict, yet held that it 
would not carry coſts; and the rather not, for two reaſons. ½, 
That a wounding is laid in every declaration of af/ault and battery 
of courſe, and it is not material whether the verdict finds any 
thing about it or not; for I never knew in my practice, that, 
upon not guilty to the whole count of af/ault and battery, 
wounding, &c. would be neceſſary to find the defendant not 
guilty of the wounding. A mayhem or grievous wound is 
of courſe thrown into + Umar. and we cannot increaſe the 
damages upon a general wounding in a declaration and verditt ; 
beſides, where the damages are only found under 4os. the 
wounding muſt be inconſiderable, ſo that I lay no weight at all 
upon the wounding, The other reaſon againſt the wounding 
being material is, that the judge is not bound, or concluded by 
the verditt, becauſe, if he was, there would be no room for a 
certificate, but the power of certifying 1s left to the Judge, let 
the jury find what they will, ſo that the damages given do not 
exceed 405. and as the judge is not bound by the jury's find. 
ing a battery, no more is he bound by the jury's finding a 
wounding. | | 

I found my opinion upon the reaſon in Salk. 208. Lenn verſus 
Philips, and Thompſon and Berry, Paſch. 7 Geo. 2 C. B. with. 
out regard to aſportaut or ſpoliation, which is, that there 1s 
no caſe within the at. 22 & 2g Car. 2. but treſpaſs quare 
clauſum ace and aſſault and battery, and that in all other 
caſes a plaintiff who recovers, upon a perſonal action, damages 
under 4os. is intitled to full coſts upon the ſtatute of Cloner, 
without any certificate upon the /tat. 22 & 2g Car. 2. unleſs he 
is prevented of that benefit by a certificate upon the 4g of Liz. 


c. 6. therefore in my opinion the plaintiff Milburne is untitled to 
his full coſts, 


Abney Juſtice—I am of the ſame opinion with my Lord Chief 
Juſtice, a 


Burnet Juſtice.—I am of opinion chat the plaintiff Aſilburne 


muſt have full coſts; and firſt I ſhall ſtate the verdict and ſee of 


what the defendant is found guilty; for what he is not found 
guilty of, muſt be laid out of the caſe. He is found guilty of 
the "—_ _— and wounding, and alſo of treading upon and 

ng the coals, and breaking and ſpoiling the ſtandard and 
roller of the plaintiff. 


I ſhall now mention the wounding, to lay it out of the caſe; 
it is true, that not only in mayhem, but in wounding ſpecially 
deſcribed 
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deſcribed in the declaration, or certified by a judge, or made out 
by affidavits, the court have thought themſelves intitled, to 
increaſe the damages, but this is laid as a general wounding, 
and thrown in, of courſe, and as to increaſing the damages, that 
is not now before the court, for there is no application about it, 
and therefore muſt be laid out of the uy 


The whole will therefore depend upon the defendant's being 
found guilty of an aſſault and battery, and of ſpoiling of perſon 
chattels, upon which there is no certificate, although the da- 
mages found are under 405. and the queſtion is, whether a certi- 
ficate is neceſſary to intitle the plaintiff to his full coſts ? 


The firſt Rat. is the 43 of Ez. c. 6. and by that, in perſonal By fat. 43 
actions where for «f/ault and battery, or where the title or in- Els. in what 
heritance of the land was concerned, the plaintiff, though- he _ 2 
recovered ever ſo ſmall damages, would be intitled to his full — of full 
coſts upon the ſtatute of Glouceſter ; ſo he would, in all other coſts, 
perſonal attions if the judge did nat certify to deprive him of 
them; but the judge had a diſcretionary power to exclude the 
plaintiff from full coſts, where his damages were under 40s. in 
all perſonal actions but thoſe of Mault and battery, or where the 
title or inheritance is concerned; for, in thoſe, he cannot cer- 

o to _— the plaintiff of his full coſts ; and though no cer- 

tificates have been granted upon the /tat. 43 El:z. until very 

lately, 022, one, by my Lord Chief Juſtice Wills et many books 

take notice, that ſuch certificates might be 5 2 Mod. 141. 

Styleman verſus Patrick. The reaſon why the judges have always The resten 
refuſed to certify upon the 43 of Ez. has, perhaps, been, that why this fla- 
as cauſes were very injudiciouſly tried in inferior juriſdictions in — 
the county, the courts of Weſtminſter would not fo far reſent the ure. 
-plaintiff 's coming into We/tminſter-hall, as to certify upon the 49 

of Eliz. to deprive him of full coſts, where his damages were 

under 40s. eleciatly, as he had an evident right to ſue ſome- 

where, as appears by his obtaining a verdict, as they thought it a 

law too ſevere to confine men to {ue in the county courts, where 

the judges are frequently fo incapable of determining property; 
however the defendant was intitled to a certificate upon the 43 

of Eliz. to deprive the plaintiff of full coſts, if the judge in his 
diſcretion ſhould think the caſe deſerved it. 


The next — is the 22 & 23 Car. 2. which although it men- Stat. 22 & 23 
* 


tions not only actions of af/ault and battery, and tre/þa/s, but other Car. 2. con- 

ng actions in general, yet the conſtruttion thereupon has — 
een, to reſtrain this ſtatute to take in two caſes only, which are 
treſpaſs 7 clauſum fregit, and aſſault and battery, and the 

realon of ſuch conſtruftion was this, viz, the ſlatute enatts, that 
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in all actions of treſpaſs, afſault and battery, and other 2 


athons, wherein the judge ſhall not certify an af/ault and battery 
ſuſficiently proved, or that the title of the land did come in 
— there ſhall be no more coſts than damages, where the 

amages found are under 40s. ; ſo that although the firſt words 
are general, yet by the latter words, actions are reſtrained to 
ſuch, wherein there can be ſuch certifying of the battery or the 
like, Keble, (though an inaccurate reporter, yet a tolerable 
hiſtorian of the law,) proves to us that there was ſome doubt in 
the courts ſoon after this att of parliament of 22 & 2g Car. 2. 
3 Keb. 31. Brown and Taylor, was an action on the caſe tor dif. 
turbing the plaintiff in his common, and one penny damages, 
and an allowance of full coſts was objetted to, there being no 
certificate on the trial ; but the objettion was over-ruled; for 
by the court, * it has been reſolved by the major part of the judges - 
of England, that the /tat. of 22 & 2g Car. 2. extends only to 
treſpaſs, aſſault and battery, and not to actions upon the caſe, or 
to af/umpſits or ſuch like; but this book doth not confine it to 
treſpaſs quare clauſum fregit in words; but to be ſure it is to be 
intended, becauſe the certificate is only poſlible in theſe two 
caſes; the next caſe is in g Keb, 121. which is an action of treſ- 
paſs for breaking the plaintiff's net, and there being no certi- 
hcate that the title was in queſtion, and no 7. in the decla. 
ration, the court refuſed to give more coſts than damages; this 
is contrary to the former caſe in g Keb. 31. And the judges by 


that determined that the fat. of 22 & 23 Car. 2. was not con- 


lined to treſpaſs quare clauſum fregit only, but takes in other per- 
ſonal treſpaſſes. The next reſolution is in g Keb. 989. Orpwood 
verſus Holden, which is contrary to g Keb. 121. and agreeable to 

Keb. 31. The next caſe upon the ſame ſubjett is g Keb. 469, 
— verſus Stanton, ſed adjournatur. After theſe, comes the 
caſein T. Raym. 487. 2 Jon. 232. 2 Sho. 258. and that was 
quite like this cafe, the treſpaſs was laid generally in the pariſh, 
as this is, and not ſpecially in any land of the plaintiff, ſo as 
to bring the de in queſtion, and the court held it out of the 
ſtatute, and full coſts were given, although there was no cer- 


| tificate; and ſince that caſe, there have been many uniform 


A treſpaſs 
upon a per- 
ſonal chattel 
js not within 
22 & 23 Car. 
Zo 


judgments, where an dien of treſpaſs of a perſonal chattel has 
— held out of the „at. of 7 & 673-4 "> 4 TATE 

An objection has been made, that in this caſe the cauſe of aclion 
is part of it within, and part of it out of the tat. Car, 2. The 
afoul and battery found by the verdict is clearly within the 

atute, and if there had heen nothing more found the plaintiff 
could not have had full coſts, unleſs the judge had certified that 
the af/ault and battery was ſufficiently proved; but here is, * 
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that, a treſpaſs found upon a perſonal chattel, which is clearly out 
of the ſtatute; and if that had been only found by the verdict, 
the plaintiff would as clearly have been intitled to full colts 
without a certificate, although his damages had not amounted to 
above 40s. | 


And I am alſo of opinion, that though this verdict finds one Juſtice Bar- 
treſpaſs within the ſtatute, and another out of it, yet the _— reaſon 
| plaintiff will be intitled to his full coſts although his damages 3 
exceed not 5s. and although the Judge hath not certified ; and colts. 
I go upon this foundation, becaule ſuch a conſtruction will be 
for the benefit of the defendant ; for the plaintiff is leſs vexa- 
tious by including all the injuries in one action, he might have 
ſeparated his cauſes of action, and divided them into two ſuits, 
ſo that the defendant, as he is found guilty of all the injuries 
muſt have paid the coſts of both the actions; upon one action, 
without a certificate, and upon the other, with a certificate; 
whereas in the preſent caſe, he will, upon our conſtruction, onl 
pay the coſts of one action: in the caſe of Lately and Fry, 
Com. Rep. 19, 20. treſpaſs quare clauſum fregit, and hs corn there 
grouing, cut and carried away, it appears the cauſe of action was 
8 within the ſtatute, and partly out of it; the jury found 
the defendant guilty of breaking the cloſe and cutting the corn, 
but not guilty as to carrying it away, damages 10s. there was 
no certificate ; the court refuſed to give full coſts for want of 
a certificate, becauſe the treſpaſs found by the jury was within 
the ſtatute ; but after ſeveral debates the court inclined to be of 
opinion to have given full coſts, if, beſides finding the defend- 
aut guilty of breaking the cloſe and cutting the corn, they had 
alſo found him guilty of 8 it away; then the caſe had 
been exactly . to this caſe of Milburne and Reade, for 
then the jury would have found one treſpaſs that is within the 
ſtatute, and another treſpaſs out of the ſtatute. 


- 


As to actions of treſpaſs quare clauſum fregit for digging the 
Plaintiff's oil, or pulling up 25 e - ove — his 
land, theſe being injuries immediately to the frechold, and it be. 
ing poſſible for the 27 of the land to come in queſtion in ſuch 
action, the plaintiff ſhall not have full coſts without a certificate, 
becauſe it is a caſe within the ſtatute, and whereupon the judge 
might certify that the fie of the land came in queſtion. But 
ik the 1 had declared further, as, that beſides the break - | 
ing and entering the cloſe and pulling up the hedge, the de- | 
tendant had carried it away, and * jury had found him guilty of | 
the latter as well as the former, he (plaintiff) ſhould have his | 
full coſts without a certificate, Comyns 20. The pulling 2 
edge, 


— — — ez 2—é * 
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hedge, is a plain injury to the freehold, but when it is pulled up 


and ſevered from the freehold, it ceaſes to be part thereof, and the 
owner of the land has it as a chattel, in which caſe, if the treſpaſſer 
carries the hedge away, or burns or deſtroys it, all theſe are per- 
ſonal injuries and out of the ſtatute, and an action will lie, as in 
the caſe of ſpoiling any other chattel, There being a /polzation 
in this caſe upon which the party might have brought his ſepa- 
rate action, and have recovered full coſts without a certificate, I 
am of opinion that the plaintiff M:/burne is intitled to recover 
his full coſts. Here ends the full ſtate of the opinions of Lord 
Chief Juſtice Milles, and Mr. Juſtice Burnett in the caſe of Mil. 
mon =_ Reade, with whom the reſt agreed, and Milburne had 
ull coſts. 


Plaintiff's Serjeant W:{/on proceeded to ſhew that the caſe at bar of Batche. 

counſel goes [or verſus Bigg is not an action of aſſault and battery ; for though 

3 caſe it is laid in the declaration that the defendant with force and 
arms, Sc. made an . upon the plaintiff's wife, yet the words 
afſault and force and arms are mere words of courſe, and only 
matter of form; the g/ and ſubſtance of this action is the criminal 
converſation, and is fully contained in theſe words of the decla- 
ration, viz. that the defendant debauched, abuſed, and carnally 
knew the plaintiff's wife, and ſo was the opinion of B. N. in the 
caſe of Cooke verſus Sayer. Burro. 755. Buller's mf: prius 28. 
the court ſaid, the git of the action is the criminal converſation 
and not the af/ault. 


Beſides, to bring the caſe at bar within the fat. of 22 & 23 
Car. 2. there muſt have been a battery as well as an af/ault laid in 
the declaration, but there is no ſuch fact therein alledged ; and 
therefore Serjeant Milſon inſiſted the plaintiff Batchelor was well 
intitled to his full coſts; and of that opinion was the whole 
court, who diſcharged the rule to ſhew cauſe with coſts. See 1 
Salk. 206. Browne verſus Gibbons. If a man brings treſpaſs for 
beating his ſervant per quod ſervitium amfit, this is not an action 
of aſſault and battery within the flat. 22 & 2g Car. 2, c. g. but is 
an action founded on the ſpecial damage. IS 


Rackham verſus Jeſup and Thompſon, C. B. : 


claiming a - 
right Wen or cottage at Theberton, in the county of Sufolk, and an 


ruſhes on a inhabitant there, and, as ſuch, claiming a right to cut down 


common, cuts . "Nn* . 4 
5 or 6 loads, ruſhes (without ſtint as to 2 on a certain waſte or com- 


which defen- Mon there, called Theberton Common or Home Common, and to take 
dants carry a 


away, trover lies, [See tbe Record pt p. 338. ] 


aug THE plaintiff Rackham being poſſeſſed of a ſmall tenement 


and 
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and carry away the ſame for his own uſe; employed Rudd and 
Farrow as his ſervants for hire to cut down ruſhes for him 
there; who accordingly did cut down and mow about five or ſix 
loads of ruſhes for the plaintiff; which ruſhes ſo cut down for 
the plaintiff 's uſe, and lying and being upon the waſte or com- 
mon, the defendants took, and, with carts and carriages, carried 
away the ſame, and converted them to their own uſe; where- 
upon the plaintiff qa trover againſt the defendants, who 

eaded not guilty ; and iſſue being joined, this cauſe came on to 
be tried before my Brother Waker, at the laſt ſummer aſſizes 
held for the county of Suffolk, when the plaintiff proved he was 
an inhabitant of Theberton, and that as ſuch, claiming a right to PlaintiFatthe 
cut and take away ruſhes on Theberton Common, he, by his ſer- * e, 
vants, cut down five or ſix loads of ruſhes, and that the defend- right — 
ants took and carried away and converted the ſame to their ruihes, &c. 
own uſe; whercupon my learned Brother, beg of opinion that ban the Judge 
the evidence given for the plaintiff was not ſufhcient to ſupport chout hear. 
this action, was pleaſed to order him to be nonſuit upon the ments, ing the de- 
without hearing counſel or any evidence for the defendants. ſendants. 


And in this term, upon producing an affidavit of the facts 
above, I moved for, and obtained a rule upon the defendants, 
to ſhew cauſe why the nonſuit ſhould not be ſet aſide, and why 
there ſhould not be a new trial, for that the plaintiff had given 

evidence of his property 1n the ruſhes, and = 1 a converſion b 
the defendants, and that my Brother Whuaker ought to have left 
it to the jury; and that he might make his report to Mr. Juſ- 
tice Nares, in order for him to ſtate the ſame to the court, which, 
at another day he accordingly did, as follows ; 


Mr. Juſtice Nares—My Brother Whitaker reports, that this is The reore 
an action of trover for ſix loads of ruſhes, which upon the general of the judge. 
iſſue, came on to be tried before him at the laſt aſſizes for the 
county of Suffolk, when the plaintiff called ſeveral witneſſes in 
order to ſupport and maintain this action. 


The firſt witneſs was 7ohn Rackham, who ſwore that the 
plaintiff rented a ſmall tenement or cottage at Theberton ; that 
about a year ago he went to help the plaintiff to mow ruſhes 
upon the common called Home Common; but theſe (ſays my 
Brother Whitaker } I underſtood, not to be the Car 2 in 
queſtion. | | 

That Rudd and Tarrou mowed the ruſhes in 2 — 
for the af , about five or fix loads, which were all about 
the value of ten ſhillings a load. He further ſaid, upon croſs 
examination, that the ruſhes were mowed in the night, and = 
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bis uncle (meaning the plaintiff) kept a hog and no other flock 


upon his tenement. 


The ſecond witneſs was Henry Scarlet, who proved that the 
defendants Fſup and Thompſon, who were farmers, having or 
claiming ſome right of common upon the place where the — a 
were cut, came with their carts, and carried away the ruſhes 
which had been cut down for the plaintiff by Rudd and Farrow, 
and that all poor people had a. right to cut ruſhes. That this 
was all the evidence upon the fact. | 


The third witneſs was John King, who ſwore to right of 
common upon the place in queſtion, and that any one may cut 
ruſhes from the common without ſtint at any time, as well as 
every body in the pariſh ; that every body in the world may cut 
ruſhes on the common. - 


The fourth witneſs was John Woolnoth, who ſwore to the 
ſame effect, that every one cut what ruſhes he thought fit, and 
fold them to whom he pleaſed. 


The fifth and ſixth witneſſes were Stephen Goodwin and Wik. 
tam Foſter, who ſwore to the ſame general right of common in 
every body to cut ruſhes on the common. | 


Upon my aſking the plaintiff 's counſel if they had any more 
evidence upon any other matter, they ſaid they had ſeveral more 
witneſſes, but all to the ſame purpole with the laſt. 


Upon which, I thought the plaintiff had not made out a 
caſe proper to be left to the jury, becauſe I conceived that in 
this action, the plaintiff ought to make a title by direct or pre- 
ſumptive evidence. 


There being no direct evidence, the witneſſes who ſpoke to 
the poſſeſſion of the ruſhes, proved it was either obtained by - 
fiealth, or under a pretence of right of common, which I 
thought was illegal and void, upon which the plaintiff was 
nonſuit This is the report + my Brother Whitaker ver- 

m. 


— this report being made to the court, Serjeant Forfter 
for the defendants ſhewed cauſe why the nonſuit ought not to be 


| ſet aſide, by inſiſting that the plaintiff had not proved that he 


had any legal property in the ruſhes, for that it appeared by the 

report, the plaintiff had cauſed them to be mowed down, 

cut in the night-time, and that the plaintiff obtained the _ | 
3 | Y 


Micnaxluas Tem 13 Geo. III. 1772. 335 


by ſtealth, or under a pretence of a right of common, which Ser- 
jeant Wintaker, before whom the cauſe was tried, thought was 
illegal and void, and therefore nonſuited the plaintiff very pro- 
perly, he having proved no legal property in the ruthes. 


Serjeant Wilſon for the plaintiff, in ſupport of the tule to ſet 
aſide this nonſuit, inſiſted that it appeared by the report, that 
ſufficient evidence was given on the behalf of the plaintiff at 

the trial, to ſupport this action; it being proved that he was an 
- occupier of a tenement in Theberton, — (as ſuch occupier) had, 
or claimed to have a right to cut and take away ruſhes from and 
off this common, and that the plaintiff by his ſervants cut the 
ruſhes in the declaration, and the defendants afterwards took and 
carried them away ; this he inſiſted was ſuch evidence of pro- 
perty in the plainuff, and of converſion by the defendants (who 
appear to be mere ſtrangers), that the defendants, if they had any 
legal defence, ought to have made it at the trial, and the iſſue 
ought to have been left to the jury, for their verdict. 


It was further ſaid on behalf of the plaintiff, that ſuppoſing 
for argument's ſake, he had not any lawful right to cut ruſhes 
upon the common; yet as he claimed ſuch right, as an inhabit- 
ant of Theberton, and gave ſome evidence thereof at the trial, 
that was ſufficient to put the defendants upon their defence, and 
to have ſhewn, or juſtified by evidence, what right they had to 
take and carry away the ruſhes in queſtion, for the plaintiff 
claimed a right to cut ruſhes, had gained a property therein by 
cutting the ſame, ſufficient to have put the defendant upon 
ſhewing that they had a better property therein; but they not 
having ſhewn any right or property at all to the ruſhes, wrong- 
_ took them away; and the*plaintiff has been improperly 
nonſuit. X 


The caſe of Woad/on verſus Nawton. 2 Stra. 777. is ſomething A commoner 
like this caſe; that was treſpaſs, for taking and diſperſing a load RC 
of fern aſhes : the defendant pleaded that he was an occupier of ges ef fern 
land in A. the tenants whereof had right of common, and cutting cut and burnt 


fully cut fern and burnt it, whereupon the defendant came and 8 
ſcattered it about, prout ei bene licuit, demurrer inde—Strange for plaintiff had 
the defendant cited 1 Roll. Abr. 405. pl. 5. that a commoner _— 
ws Juſtify taking the cattle of a ſtranger damage fea/ant, or abate , — 
hedges, 9 Rep. 112. b. 2 Mod. 65. and the difference is where therein, 

it is the act of the lord, or the att of a ſtranger. Sed per totam 

curiam contra, for if the plaintiff did him any damage he has 

his action, but after the plaintiff had burnt the fern, and thereby 

converted it to his own ule, the commoner has no right to come 


aud 


fern in the locus in quo, and that the plaintiff came and wrong- Þy a ftranger_. 
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and diſperſe it; and judgment was given for the plaintiff; ſo in 
7 the caſe at bar, after the plaintiff had cut the >: ay they were 
5 his own property, and the defendents have not, by evidence, or 
leading, ſhewn any right to come and take and carry them away. 
he cafe at bar, indeed, is an action upon the — in trover ; 
& Thereae and the caſe cited from Stra. 777. is in treſpaſs ; but there are 
—_ many cafes where a man may have an action of {rover or treſpaſs 
ere one « . . . 
may have At his election; as if one takes my goods by wrong and con- 
C64) trover ortreſ. verts them to his own uſe, I can have trover or treſpaſs againſt him, 
BY _=— at his and ſhall recover damages in either of thoſe actions. So if a man 
| have wreck of the ſea by preſcription or by the King's grant, if 
oods be wrecked upon his lands, and another taketh them away, 
he who hath the wreck ſhall have an action of treſpaſs quare vi 
| et arms for thus taking away, without ſeiſure thereof before, 
1:18 F. N. B. gi. D. But in the very ſame caſe he might have had 
& trover for the goods; and ſo was the caſe of Biddulph Eſq. verſus 
Aller in C. B. Trin. 28 & 29 Geo. 2. 2 Wilſon 2g. The plain- 
tiff was lord of the manor of Lancing in the county of Sufſex ; 
and being ſo, was intitled by preſcription to wreck of the ſea 
thrown upon that manor, and a ſloop * wrecked and thrown 
upon it, he brought trover againſt the defendant who had taken 
it away as bailiff of the Duke of Norfolk, who alſo claimed to 
have wreck of the ſea in the ſame place, and ſome doubts ariſing 
upon the evidence . 18 at the trial before Mr. Juſtice Wilmot, a 
ſpecial caſe was made for the opinion of the court upon the point 
ol evidence only; and no * was ever taken or thought of, 
againſt the 8 of that action of trover, and judgment w 
given for the plaintiſfl. | | 


r — 


— 


The git of the action of trover is the wrongful detainer of 
goods which are the property of another; and the gi of treſ- 
paſs for goods, is the wrongtul taking and detaining them, ſo 
that wherever treſpaſs will he for taking goods of the plaintiff 
wn. it ſeems trover will lie for taking goods o plain 
wrong fully ; ſo that there is no very material difference between 


og the caſe in Stran. 777. and the preſent caſe. : 


One claiming There is a caſe in Cro. Eliz. 819. of Baſſet verſus Maynard, 
] ——— ogy and in 5 Rep. 24. S. C. very applicable to the — caſe cited 
cuts it down; by Serjeant We it was Zrover for certain loads of woods; 1 
although he a ſpecial verdict; the caſe was, Sir Thomas Palmer vas ſeiſe of 
——_—_— a great wood, and bargained and ſold to one Cornferd and his 
— yet by alligns, as many trees as would make 600 cords of wood to be 
cutting there- taken by the aſſignment of Sir Thomas Palmer. —Cornford aſſigns 
— gains over his intereſt to the plaintiff. —Afterwards Sir Thomas Palmer 
— . granted to the defendant ſo much of his wood as would make 
that trover ooo cords of wood, to be taken at the defendant's election. 
4 

lies againſt a —_—_— 
ſtranger who : 

takes it away. 
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he plaintiff afterwards by the aſſignment of Sir Thomas Palmer 
cut down the trees in queſtion to make 600 cords: and the de- 
fendant claiming them by virtue of his grant took them.—And it 
was found that there was ſufficient wood left for the defendant 
to take his 4000 cords. Et A, &c.—And upon this verdict it 
was moved that here was not ſufficient title found for the plain- 
tiff, —For firſt, it is not found that the bargain and ſale was for 
any ſum of money nor upon any conſideration; ed non allocatur. 
For it is intended to be fo, being found by the verdict. But if it 
had not been ſo found, it might peradventure have been other- 
wiſe; as primo Mariæ. Dier gi. is. —Secondly, it was alleged 
that this grant to the plaintiff is void ; for; until the aſſignment 
made by Sir Thomas Palmer, no intereſt veſted in Cornford him- 
ſelf, ſo that he could not make any grant thereof over. But all 
the court held the grant to be good : for, being made to him 
and his aſſigns, he may make an aſhgnee, which ſhall enure as 
a nomination to one, who 1s to have by the appointment of Sir 
Thomas Palmer. And it may well veſt in him, as the intereſt 
alſo. And here he hath an intereſt before the aſſignment made 
by Sir Thomas Palmer inſomuch, that if Sir Thomas Palmer 
will not aſſign it in convenient time, he himſelf may take them, 
and therefore he may aſſign his intereſt; as 44 Ed. g. 43. is.— 
But admitting the grant to the plaintiff had been — ; yet Pop- 
ham ſaid that the action was maintainable, becauſe by the cut- 
ting down of them he had pofſeſton, and a good title againſt the 
defendant and every ſtranger ; and being cut down it was not 
lawful for the defendant to take them : for it one ſell 1000 cords 
of wood, to be taken at the vendec's election, and afterwards the 
grantor himſelf, or a ſtranger, cuts down ſome of the wood, the 
vendee cannot take that which 1s cut down : but he ought to 
make his grant good out of that which is growing. As if effovers The grintee 
were granted unto him, to be taken in a great wood and the owner of eſtovers 
of the wood cuts down ſome of the wood, the grantee cannot cant rake 
take that which is cut down; but he muſt take his covers out —.— by the 
of the reſidue ; and if all be cut down, he hath not any remedy, grantor. 
but an action upon the caſe. So here, although the plaintiff had 
not a good r his * A e of them being cut down, 
ſufficeth. Quod Gawdy and Clinch conceſſerunt. herefore it 
was adjudged for the plaintiff. 


It was ſubmitted to the court by Serjeant Vilſon, that this caſe 
bf * verſus Maynard, was directly in point, or rather ſtronger 
than the caſe at bar, for it ſhews that although Baſſet had not a good 
title to the wood, yet that having cut it down, he thereby gained 

ſſeſſion thereof, and a good title againſt Maynard and every 

ranger. So in the caſe at bar, Rackham by cutting down the ruſhes 

Vol. III. ̃ 2 | | on 
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the value of fifty ſhillings, as o 
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on the common, gained poſſeſſion thereof, and a good title againſt 
the defendants" Haß and Thompſon, who have thewn no vile 
all to the ruſhes, but appear to be mere ſtrangers. a 


Curia. A cuſtom for all the inhabitants of Theberton to cut 
ruſhes on Theberton Common is a good cuſtom; the plaintiff 
proved at the trial that he was an inhabitant, and that there was 
à cuſtom for every body inhabiting there, to cut and take ruſhes 
on the place in queſtion, that he (by his ſervants) having cut 
down five or fix loads of ruſhes, the defendants took and car- 
ried the ſame away; this is ſuch evidence of property in the 

laintiff and converſion in the defendants, that they appear to 
bo wrong doers, for they have neither by evidence or pleading 
ſhewn any right or title whatever to theſe ruſhes, ot appear 
to the court to be mere ſtrangers. Indeed, if -a perſon hath no 
colour of right at all to cut down ruſhes, or to take any other 
thing; he cannot by cutting the ruſhes, or taking the thing, 
without any colour of right, acquire property therein ; but in the 
caſe at bar the plaintiff proved he had a right to cut the ruſhes, that 
he did cut them, and we are all of opinion that he thereby gained 
a property therein. As to what is reported by Brother Whitaker 
that the plaintiff's ſervants cut the ruſhes in the night-time, and 
the inference drawn from thence, that the ruſhes were cut, or ob- 
tained by ftealth; the court ſaid, that in ſummer, when ruſhes 
are generally cut, the night-time, or very early in the morning, 
is the moſt -proper time for that mar % the court alſo held 
the caſe of Stra. 777. and Cro. Eliz. 819. for good law, and 
feemed to think that the latter, was a ſtronger caſe than the caſe 


at bar. Whereupon per totam curiam, the rule was made ab- 


ſolute for aſide the nonſuit, and for a new trial; without 
colts on either ſide, the plaintiff having been nonſuited upon a 
miſtake of the judges in point of law. 


Rackham verſus Jeſup and Thompfon. C. B. 
THE record in this cauſe is entered of Trinity term laſt 

paſſed, Roll gya. thus, Suffolk (to wit) Daniel Feſup, late of 
Theberton in the county of Sufolk, gentleman, and Zo Impſon 
late of the ſame plage maltſter, were attached to anſwer Benjamin 
Rackham of a plea of treſpaſs upon the caſe, &c. and whereupon 
the ſaid Benjamin by Thomas Mulliner his attorney complains, 
that whereas he the ſaid Benjamin on the goth day of Fuly, in 
the year of our Lord 1771, at Theberton aforeſaid, in the ſaid 
county of Suffolk, was lawfully poſſeſſed: of five waggon loads 
of ruſhes by him cut down, ud being in and upon a certain 


common called the Home Common tying in Theberton —_— a 
his own proper s an 
proper g chattels ; 
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chattels; and being ſo 232 thereof the faid Nenjamin after- 
wards, (to wit) on the fame day and year at Theberton aforeſaid, 
in the ſaid county, caſually loft the ſaĩd goods and chattels out 
of his hands and poſſeſſion, which ſaid goods and chattels ſo 
loſt afterwards, (to wit) on the fame day and year at Theberton 
aforeſaid, came to the hands and joint poſſeſſion ot them the 
laid Daniel and John by finding; nevertheleſs the ſaid Daniel 
and Zohn, knowing the ſaid goods and chattels to be the proper 
goods and chattels of him the ſaid Benjamin, and to him the 
ſaid Benjamin of right to belong and appertain, but contrivin 
and fraudulently intending crattily and ſubtilly to deceive — 
defraud the faid Benjamin in this behalf, have not, nor hath either 
of them yet delivered the ſaid goods and chattels to him the 
laid Benjamin (although often requeſted) ; but the ſaid - Damet 
and John afterwards, (to wit) on the firſt day of Augu/t in the " 
year aforeſaid, at Theberton aforeſaid, jointly converted and dif- 
poſed of the ſaid goods and chattels to their own proper uſe and 
_ whereupon the faid Benjamin fays that he 1s injured, and 
th ſuſtained damage to the value of twenty pounds, and there- 
upon he brings ſuit, &c. | 


And the faid Daniel Feſup 2 Thompſon, by Peter Fermyn 


their attorney, come and defend the wrong and injury when, . 
Sc. and ſay that they are not guilty of the premiſes above laid 
to their charge, in manner and form as the Faid Benjamin Rack 
ham hath above complained againſt them, and of «his they put 
themſelves upon the country; and the faid Benjamin Rackham 
doth ſo likewiſe ; therefore the ſheriff is commanded that he 

_ cauſe to come here from the day of the Holy _ in three 
weeks, twelve, &c. by whom, Sc. and who neither, &c. to re- 
cognize, Wc. becauſe as well, Sc. 


Sutton verſus Fenn. C. B. 


— 


Where the 
the plaintiff declared in this manner, viz. — © Norfo — 


vas indebted to the ſaid Robert in ſuch a ſum of money, far proper wenxe 
ſo much money by the ſaid William before that time had and (N. is ſtated 
* received for the ule 


| . tion, and the 
venue in the body of the declaration is laid at D. in the county aforeſaid, when the next antecedent 
county is W. the reference ſhall b: to the venue in the margin. On a general demurrer, See Cre. Elizs 
465, Cra. Fac. 96.] < 
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1 988 There is a 

| great differ- 
ence between 
the words 

« the afore- 
% faid,” and 
the words 

«& the ſame,” 


wit) the ſame day and year, at Catton in the county 2 
a 


! 
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% he the ſaid William, in conſideration thereof, afterwards, (to 


„aid, undertook, and to the ſaid Robert then and there faith- 
fully promiſed to pay to the ſaid Robert the ſaid ſum of money, 
„ when he, the ſaid Milliam, ſhould be thereunto afterwards re- 
* queſted; (there were other counts in aſſumpit, in which the pro- 
* miſes were all laid to be at Catton in the county gforęſaid yet 
the defendant, not regarding his, ſaid promiſes, Sc. hath not 
* paid the ſaid ſums of money to the plaintiff, to his damage, 
Sc. upon a general demurrer tg this declaration.“ 


Serjeant Burland objected That this is uncertain from whence 
the jury are to come, for that. the venue is laid at Catton in the 
county aforeſaid, and the county laſt before mentioned is Wilts, 
but the county in the margin is Norfolk, ſo that it cannot be 
known from whence the jury are to come. In common ſenſe 


and grammar, the words in the county aforeſaid,” relate to the _ 


county 4ſt antecedent, which is the county of Wilts ; but the 
words * in the county aforeſaid,” may alſo relate to the county 
of Norfolk, which is alſo before mentioned in the margin, and 
therefore the denue is uncertain. If a man give lands to A. et 
keredibus de corpore ſuo, remainder to B. in forma prædidla, this 
is a good eſtate-tail to B. for that the words en forma prædidla, 
do include the other ; but if a man letteth lands to A. for life, 
remainder to B, in tail, the remainder to C. in * prædicla, 
this remainder is void for the uncertainty whether C. is to take 


for life or in tail; but if the remainder had been, the remain- 


der to C. in eadem forma, this had been a good eftate-tail, 
for IDEM Jemper antetedenti proximo refertur. Co. Lit. 21. 
b. So that in the caſe at bar, both the counties of Ao 
and Wilts, being counties afore/ard, it cannot be known from 
which county the jury ſhall come. The court CY 
this objection over- xuled the demurrer without hearing counc 


for the plaintiff. 


Curia. We have not the leaſt doubt, but that judgment muſt. 
be for the plaintiff; the county of Wilts is only mentioned in 
the declaration as part of the deſcription of the defendant, and 
the word 5 is not ſo ſtrong as the word ame. Iaſt. 20. 
b. the words “ county aforeſaid,” have a general reference to 
Norfolk in the margin, and not a particular reference to part of 
the addition of the t. name in the writ ; where a county 


is in the margin of a declaration, and the treſpaſs, or thing is 


alleged to be done at D. and he doth not ſhew in what county 

D. is, yet it is well enough, becauſe it ſhall be. igtended to 

be in the ſame county, which is in the margin, lor a. ge- 
| ner 


Ul 
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neral intendment ſhall, there ſerve. Cro. Jac. 96. And in the 
caſe of Hall verſus Walland, the plaintiff declared, that whereas 

. M. was poſſeſſed of ſuch land in Melton Mowbrgy pro ter. 
mino diverſorum annorim, &c. it was aſſigned for error, becauſe 

it was not ſhewn in what county Melton Mowbrey was, ſo it doth 

not appear where the land lies, nor where the 1 was 
made: /ed non allocatur + for Leiceſterſhire being in the margin, it 
is always intended to be the county Where the land lies, none 
other being mentioned. So in the caſe at bar we are all of opi- 
nion, that the promiſe being laid to be made at Catton in the 
county aforeſaid, muſt be intended to be made at Catton in the 
county in the margin. But if this had not been a right venue, 

it would have been cured after a verditt by the fat. 16 & 17 . 
Car. 2. c. 8./ed. 1. | 


Judgment for the plaintiff. Nares Juſtice abſent. 


Parſons verſus Loyd. C. B. 


T RESPASS and falſe impriſonment; the defendant One was ar- 
pleaded not guilty as to all but the impriſonment ; and r*ſtedby aca. 
as to the impriſonment he pleaded that the plaintiff ought not 2 . 
to have his action againſt him, becauſe he ſays, that on ſuch a ea in Trinity 
day in Trinity term 1771, he the ſaid Loyd ſued forth out of andreturn- 
the court of the Bench here a capras ad reſpondendum, directed to — 
the then ſheriff of M. whereby the King commanded the ſaid ing, the writ 
ſheriff that he ſhould take the ſaid — 5 ſo that he might was ſer aſide 
have his body before his juſtices at Weſtminſter in eight days of Tegan .. 
Saint Hilary, &c. (ſetting forth the writ) and that the ſaid ſhe- falſe imapri= 
riff ſhould have there that writ, which ſaid writ was then and fonment lies 
there marked and indorſed for bail by affidavit for ſo much mo- — 2 | 
ney, according to the ſtatute in ſuch caſe made and provided — writ, and 
and that the ſaid writ afterwards, and before the return thereof, he cannot 
was on ſuch a day. and year at ſuch a place, delivered by the ſaid 8 
Loyd to A. B. Eſq. who was then and there, and continually rn voce Wy 
from thenceforth until and at tbe return of the ſaid writ, ſheriff 2 Black. Rep, 
of the ſaid county of M. to be executed in due form of law ; by $45. -C, 
virtue of which ſaid writ the ſaid ſheriff made his warrant in 
writing to A. B., and C. D. his bailiffs, by virtue whereof 
they gently laid their hands on Parſons and arreſted him, and 
detained him in priſon at the ſuit of Loyd for want of bail, du- 
ring the time in the declaration, as it was lawful to do, which 
are the ſame treſpaſs and impriſonment above ſuppoſed to be 
done by the defendant Loyd, Sc. and this he is ready to verify: 


whercfore, GWS. 


2 3 | Tha 
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The plaintiff replied, and admitted that the capias was ſued 
* 5 out in Iiinity term 1771, and returnable in Hilary term 1772, 
. | and admitted all the facts alleged in the plea; but the plaintiff 
ith further ſays, that afterwards, this court, upon motion, dif. 
[ charged and ſet afide the ſaid writ of capias ad reſpondendum, for 
irregularity, the ſame writ bearing tefe in Trinity term, and be- 
ing made returnable in Hilary term following, ,(ſo that all Mz. 
chaelmas term intervened between the ie and return _— 
wherefore the plaintiff 8 ſays, that the defendant Loyd 
his own wrong committed the treſpaſs, and impriſoned the 
33 as in his declaration is alledged, and this, &c. wherefore 


e prays judgment and his damages, Sc. 


The defendant demurred to this replication generally, and the 
Plaintiff joined in demurrer. Serjeant Walker for the defendant 
firſt ;nſilted that the rephcation was frivolous, for it admitted all 
the facts in the plea, without traverſing or avoiding any one of 
them; and that what was done afterwards with reſpett to this 
court's ſetting aſide the capras ad reſpondendum was nothing to 
the purpoſe, nor any anſwer to the plea of juſtification under 
Poph. 205. the writ. That although the writ might be erroneous, (which 
pas cited he did not admit) yet he ſaid that erroneous proceſs is a good ex- 
for * . cuſe for an legal act done under it, while it ſtands unreverſed : 
poſe ? and the bailiff who arreſted Parſons at the ſuit of Loyd by virtue 
of this capias ad reſpondendum, might well have juſtified under it, 
and therefore he thought Loyd might well juſtify under it, not- 
withſtanding it was afterwards ſet aſide by this court ; for at the 
time of the arreſt, and during the impriſonment of Parſons the 
capias ad reſpondendum ſtood in full force unreverſed, not vacated 
or ſet aſide; and therefore he held, that no action whatever hes 
againſt the defendant upon the facts in this caſe, as they appear 
to the court upon the face of this record ; but he ſaid, that ad- 
mitting for argument's ſake, that the plaintiff is intitled to an 
action againſt the defendant, for damages ſuſtained by his im- 
priſonment under an irregular or void proceſs, ſued out by the 
attorney of the defendant at his ſuit, ö 
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Vet ſecondly, he inſiſted that a ſpecial action upon the caſe 
(and not reſpal vt et arms ) was the proper action; the ſuing out 
a capias ad reſpondendum by Loyd verſus Parſons teſted in Hh 
term, and returnable in Thin term following, was an irregu- 
| tarity, by which Parſons was 7 doo "er but it was no breach of 
. the peace; Loyd was not preſent when the bailiff arreſted Par- 
| ons: the bailiff himſelf is not liable to an action; why then 
| ſhould Loyd be anſwerable (eſpecially in an action for breach of 
the peace) when the bailiff who did the fact is not anſwerable, 
| but can Jufily under the writ? And in order to ſhew that the 


action (if any lies) in this caſe ought to have been treſpaſs __ 
tne 
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the caſe, and not tre/ſþaſs vi et armis, he cited Salmon verſus Per- 
cival, Cv. Car. 19b. pl. 7. which was treſpaſs of battery, 
wounding and impriſonment ; the defendant as to wounding 
leads not guilty, and as to the battery and impriſonment juſti- 
bes; becauſe being a ſerjeant of the mace in London, by cuſtom 
there upon a plaint of debt entered in any of the compters _ 
any, he may arrelt him 12 whom ſuch plaint is entered, and 
carry him to priſon until he find bail, and juſtifies by reaſon of a 
laint entered, Sc. The plaintiff replies, that after the arreſt 
* tendered unto him ſufficient bail, (to wit) J. S. and J. D. 
and, notwithſtanding, he detained him in priſon, c. et hoc, Oc. 
The defendant takes iſſue that he did not tender him bail, and it 
was found againſt him for both iſſues, and entire damages given; 
and moved in arreſt of judgment, that having juſtifed the arreſt 
and impriſonment, the tender of bail is not material; for he is 
not the party who ought to accept bail, but the judge in court: 
therefore the iſſue as to this point is frivolous. And —_— 
Germin for the plaintiff objected, that becauſe he refuſed to take 
bail, he was a treſpaſſer ab initio, as he who enters into a tavern 
and takes a cup away; or where tenant at will pulls down the If a ferjeant 
houſe ; 7 all the court conceived that when he juſtifies the ar. Inden in 
reſt and impriſonment, although he might have accepted bail refs one and 
(which they all agreed he — not, and refuſed, that doth not refuſes to ac- 
make the arreſt and impriſonment tortious, to have treſpaſs ; nn the 
but he might, upon the matter, have had an action u the caſe lies, per- 
caſe for detaining him in priſon, after bail tendered, — haps, but not 
when damages are given as well for the battery and impriſonment jar 54" 
as for the wounding, the plaintiff ought not to recover; Where. priſenment. 
upon it was adjudged for the defendant; Serjeant Walker, tortis 
virtbis, laboured that this caſe was ſtrongly applicable to the caſe 
at bar, and that if any action lies in thus caſe it is treſpaſs upon 
the caſe, and not treſpaſs vi et arms; tor he inſiſted a man can- 1 Sid. 138. 
not be made a treſpaſſer by relation. | 


Serjeant Glynn for the plaintiff— The capras ad 3 1 Ruſhw. 
bearing tee in Hilary term and being returnable in Trinity term 164, 464. 
following, was merely void, for every captas ought to be re- 
turnable the enſuing term; for the miſchief which otherwiſe 
might befal the priſoner, to be kept always in priſon. Cro. Ehz. 
467. Deer. 175. 4. The queſtion therefore in this caſe is, Whe- 
ther a plaintiff who hath ſued out a capras that is wholly void and 
—— irregular, can juſtify an arreſt under ſach void and 
irregular writ ? There is a very great difference between an irre- 
gular proceſs, and an erroneous procels ; the ſuing out an trregular 
proceſs is the act of the party himſelf, for which he ſhall be an- 
ſwerable; but the awarding erroneous proceſs, is the att of the 
court; treſpaſs vi et arms is the proper action in this caſe, 
which is like the caſe where an execution hath been executed 
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upon an irregular judgment, which is afterwards vacated and 
ſet aſide by the court; treſpaſs vi et arms lies againſt the plain. 
tiff in that judgment; ſee the caſe of Smith verſus Dr. Boucher 
and others, 2 Stra. 99g. and 2 Wilſon 385. where the ſame caſe 
is cited and commented upon by the court, in giving their judg. 
ment in the caſe of Perkins verſus Profor and — Trin. 
8 Geo. g. The caſe of Salmon and Percival, Cro. Eliz. 196, 


doth not apply to this caſe; that was the caſe of the ſheriff, and 


an officer is not anſwerable upon an regular writ ; the caſe in 
Poph. 205. was the caſe of the ſheriff ; But I do not ſee how it 
applies ta this caſe, | yk 


The caſe of Philips verſus Biron and another, Eaſter 7 Geo. 1, 
Stra. 509. is a caſe directly in point; it was treſpaſs and falſe 
impriſonment againſt two, who both pleaded jointly, that there 
was a judgment againſt the plaintiff at the ſuit of Brron, which 
was afterwards ſet aſide by the court, but that before it was ſet 
aſide a capias ad ſatisfactendum was proſecuted by the then plain. 
tiff Biron, under which he and the other defendant (who was 
the officer) juſtify the impriſonment. And on demurrer Wearg 
objected, that though an erroneous judgment is a juſtihcation, 
yet an irregular one is not, for that is a matter in the privity of 
the plaintiff or his attorney. Tho. Raym. 73. The officer in- 
deed, if he had juſtified ſeparately, might have made a better 
caſe than Biron the then plaintiff, but having joined with him he 
muſt take the ſame fate; and of that opinion was the court, 
(hefitante Eyre Juſtice) and gave judgment for the plaintiff, I 
rely upon this caſe, and Sith and Boucker, and pray Judgment | 
for plaintiff, 4 | | 

Lord Chief Juſtice De Grey—This is not a new queſtion ; the 
capias ad reſpondendum being teſted in Trinity term, and return- 
able in Hilary term next following is void, and a mere nullity ; - 
there 1s a lifferetce between writs of me/ne proceſs, and writs of 
execution; for in the caſe of writs of me/ze proceſs, if a term be 
omitted between the tee and return, the cauſe is out of court, 
but that is to be underitood in perſonal actions, for in real actions 
the law is otherwiſe, for in them there muſt be nine returns be- 


tween the /e and return in caſe of a writ of execution the 
cauſe is come to it's end. In cafes of me/ne proceſs, it would 


be hard to ſuffer ſo long a return, becauſe the body myſt lie in 
priſon, without having an opportunity to make a defence, when 
perhaps he is able to make a good "+ Ahn But in the caſe of 
a capias ad ſati gfaciendum, the detendant ought to lie in execution, 
and the ſheriff ought to have his body always ready to _ to 
the court when he ſhall be commanded by * corpus, Sc; 
theſe are the diſtinctions taken between writs of capias, _ re- 
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ſpect to real actions, perſonal actions, meſne proceſs, and execu. 
tions, by Holt Chief Juſtice, in the caſe of Shirley verſus Wright, 


2 Ld, Raym. 775, 776. which is good law. 
Parſons the now plaintiff has been illegally impriſoned under 


colour of a writ ſued out againſt him, which is a mere nullity: 
he has been unlawfully injured, and muſt have a remedy ; but 
he has none againſt the officer, who is not to exerciſe his judg- 
ment touching the validity of the proceſs in the point of law, but 
is obliged to obey the command of the courts at Weſtminſter, or 
other ſuperior courts _— eneral juriſdiction, and he m 
juſtify under the writ although it be void, 2 Keb. 708. pl. 69. 844. 
l. 81. g Keb. 213. 6 Rep. 54. 4. But where a court has no | 
jquriſdiction of the cauſe, the whole is coram non judice, as was | 
the caſe of Smith verſus Dr. Bouchier and others, 2 Stra. 994- 4 
which is cited by the court in giving their judgment in Perkins ; | 
verſus Proctor and Green, and is by the court well obſerved upon | 
in my Brother Wil/on's Reports, 2d part, g8 5. that Lord Hard- # f 
wicke was of opinion, that treſpaſs and falſe impriſonment well 8 1 
laid againſt the vice chancellor of Oxford, the judge, gaoler, of- 1 
ficer, and all of them, 10 Rep. 76. a. 6. That this action well 1 
lies againſt Loyd the party himſelf who ſued out this void writ, ' II 
is clear from the caſes of Turner verſus Felgate, 1 Lev. 95. 1 1 
Sid. 272. and many others which might be cited ; and to fa s 
now, that this action does not lie againſt the party himſell. | ; 
would be guieta movere. There is a great difference betwen er- $ 
roneous proceſs, and irregular (that is to ſay void) proceſs, the 
firſt ſtands valid and good until it be reverſed, the latter is an 9 
abſolute nullity from the beginning; the party may juſtify under 9 
the firſt until it be reverſed ; but he cannot juſtify _ the latter, | 4 
becauſe it was his own fault that it was irregular and void at | 
firſt, It is ſaid that 7 v2 et armis is not the proper action, 1 
and that a man cannot made a treſpaſſer Tod wi but 1 


- —_— 


relation is not at all applicable to this caſe, for Loyd who ſued Tr. Raym. 73. | 
out this void irregular writ, and cauſed Parſons to be unlawfully 2 a 125. +. 
arreſted thereupon, was the principal mover or treſpaſſer in this 22 — : i. 
caſe. The att of an attorney is the act of his client, and I am T. Jones 2:5. 9 
very clearly of opinion that treſpaſs vi & arms well lies, and 


8 
therefore the plaintiff muſt have judgment. | 1 3 j 
| 


Could Juſtice—I am of the ſame opinion. If a man be unjuſtly - 1 
impriſoned, it would be very ſtrange indeed, if the law did not | 
give him an action for falſe impriſonment ; therefore the queſtion 
efore the court is, who is the proper object againſt whom the 
action for falſe impriſonment ought to be brouglit? Certainly the 
now defendant _ who was the plaintiff in the writ which 


was a nullity, and which ſhe ſued out by her attorney; ſhe 
| IRE ſhould 


- "cp / 
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5 A . T . . F 
2 n 


340 Micnattmas Ter 13 Geo. III. 1772. 


[See Barker fhould have employed a more ſkilful and diligent attorney, for 
ve Brobam, the a of the attorney, in point of law, in this caſe is the act of 
Pn p. 368.] the arty, the client; and ſo alſo is the act of the officer who 
. arreſted Par/ons the now plaintiff; I conſider it to be the v 
fame thing as it the now defendant Loyd had been actually pre- 
ſent when the plaintiff was arreſted, and had ordered the ofiicer 
to make the arreſt, and am therefore moſt clearly of opinion 
that treſpaſs v2 et armis for falſe impriſonment well lies. 


Blackſtone Juſtice I am of the ſame opinion. 


Nares Juftice—lI am of the ſame opinion. E intiff ſues 
by” at his peril. In the caſe of Fohn/on — Norton, 
2 Noll. Rep. 442. ſpeaking of writs, it is there ſaid, that a 
plaintiff may purchaſe an onginal returnable two or three terms 
after the purchaſe, becauſe it is the delay of the plaintiff him. 
ſelf ; but if he purchaſes a capias it is otherwiſe, and he cannot 
have it returnable two terms after the purchaſe, or omit, or paſs 
over one term, for that would be a delay of juſtice, and contraty 
to the ſtatute of magna charta, which ſays null: deferemus 
juſtitiam. | | 

Judgment for the plaintiff, 


— 


2 Black.Rep. Young and Gill verſus Hockley or Hockcliffe. C. B. 


339. 8. C. 


Defendant ASE upon an afſumpſet, wherein the plaintiffs declared, 
Gras a bill of — That the defendant on the 25th of June 1769, at London, 
— 6 plain drew a bill of exchange upon the plaintiffs, whereby he required 
riffs, payable them to pay him (the defendant) or his order 37“. 5s. 4d. 
3 one man after the date thereof, and to place the ſame to his 

aintiffs at account; that afterwards, on the ſaid 25th of Zane 1769, in con- 

is requeſt, fideration that the plaintiffs would accept the ſaid bill, that the 
and on pro- defendant might negotiate the ſame for his own uſe and benefit, 


— dads the defendant promiſed he would pay the ſaid bill, or, ſupply 


=crept the the plaintiffs with property for payment thereof when it became 


bill, which due, and would indemnify and fave the plaintiffs harmlefs againſt 


Aer defend. all coſts, charges and expences which they would ſuſtain, by 


ant becomes reaſon of their acceptance thereof; and the plaintiffs in fact ſay, 
bankrupt, that the confiding in the ſaid promiſe, &c. of the defendant, 


41 Lag did afterwards on the ſaid 25th of June 1769, at London, at de- 


ſued. Plain- fendant's requeſt accept the ſaid bill, and which ſaid bill after- 
tiffs cannot wards, = wit) on the 26th of June 1769, was negotiated and 


—— indorſed away by the defendant for his own benefit ; and the 


the commilſ- 
fion, ſo the defendant cannot plead his certificate in bar of this action on the promiſe to indemnify, &e. 
See ante Geddard v. Varderbeyden, p. 262. + 

8 I plaintiffs 
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plaintiffs further ſay, that afterwards (to wit) on the 28th of 
July 1769, the ſaid bill became due; yet defendant, not regard- 
ing his promiſe, did not — the plaintiffs, and the plam- 
tiffs paid the ſaid bill to prevent ſelves from being ſued at 
law, to the damage of the plaintifls. The defendant pleaded 
two pleas, 1ſt; The general iſſue non-aſſumpfit. And 2dty, That 
on the 11th of Fuly 1769, he became a bankrupt, and on the 
12th of the ſame month a commiſſion of bankrupt iſſued againſt 
him, upon Which he was declared a bankrupt, and that he ob- 
taired his certificate on the ʒth of September 1769, which was 
allowed and confirmed on the 23d of October following. 


Thiscauſecameon tobe tried before Lord Chret Juſtice DeG 

at the ſittings in London after the laſt Eaſter term, when a verdi 
was found for the plaintiffs, ſubject tothe opinion of the court upon 
the following ſtate of the all, 072. it appeared in evidence at 
'the trial, that the defendant, on the hr of June 1769, drew 
a bill of exchange on the plaintiffs, who were then his attornies, 
payable one month after the date thereof, to the defendant's own 
order, for 57“. 55. x4. which was accepted by the plaintiffs the 
| fame day; that the plaintiffs at the time of — the ſaid 

bill, or at any time ſince, had no effects in their $ belong- 
ing to the defendant to anſwer the ſaid bill; that on the 12H 
of July 1769, a commiſſion of bankrupt was awarded and iſſued 
againſt the defendant, who was thereupon found and declared a 
bankrupt upon an aft of hankruptcy committed by him on the 
11th of the _ that the ſaid bill of exchange became 
due on the 28th of Jah 1769, when the ſame was paid by the 
plaintiffs, That the defendant obtained his certificate on the 5th 
of September 1769, which was allowed and confirmed on the 2gd 
of Odlober following. | 


Upon the debate of this caſe the whole court were clearly of 
opinion, that no debt was owing by the defendant to the plain- 
tiffs before the act of bankruptcy, and that the plaintiffs couſd 
not ſwear that the debt was due and owing to them before they 
had actually paid the ſame, which was not until the 28th f 
Fuly 1769, after the aft of bankruptcy, and therefore they would 
not come in for any dividend under the commiſfron ; and the 
court faid this cale was _ like Goddard verſus Vanderheyden, 
* d this court in _— _ eng And Ante, 263. 
therefore t ve judgment e plaintiffs, the 
len t0 be delivered to en. Es Es 


— — 2 — 4 2 — 
1 . 
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Morris, Aſſignee of the Sheriff ver/us Rees, an Attorney 
of C. B. one of the Bail of A. B. in C. B. 


The aſſignee THE original action brought by Morris verſus A. B. is in 


— the court of King's Bench, and bail not — put in 


action there. above in due time, the bail-bond hath been aſſigned to the 
upon in the plaintiff Morris, who hath brought this action thereupon in this 
ſame court court. And now it was moved to ſet aſide the proceedings, the 


_—_ * action being commenced in B. R. becauſe the act of 
action was parliament directing the aſſignment of the bail-bond, gives the 


| commenced; court, after ſuch bonds are put in ſuit, an equitable juriſdiction 


—— to ſtay proceedings, and to let a defendant in to try the merits 


have juriſf- of the original action upon reaſonable terms, which juriſdi&ion 
diction of the cannot be exerciſed, unleſs the original action, and the action 
_ Rep. upon the bail-bond be depending in the ſame court. Upon 
$38. S. C. hearing counſel on both. ſides, upon ſhewing cauſe, the whole 
court were of opinion the proceedings in this caſe were eg, 
and ſet them aſide; and would have given defendant his coſts, 
if coſts had been inſerted in the rule to ſhew cauſe; ſome of t 

Judges ſeemed to think that this court had not juriſdiction of this 
cauſe, the original action being in the King's Bench, and the 

aktion on the bail-bond being given by the all of parliament, 


Rule abſolute to ſet aſide proceedings, 


| Maſt verſus Goodſon. C. B. 


This record is entered of laſt Trinity term, in the Rolls 366 & 
| 367. in Ic verba. 


10, Sed Suffoll QPHOMAS GOODSON, late of Worlington in de 
A count upon (to wit) 4 county of Suffolk, yeoman, was attached to anſwer 
—— Thomas Maſ of a plea of treſpaſs upon the caſe, &c. 
that plainzif And whereupon the ſaid Thomas Maſt.by Marcon Braham his at- 
mould build torney complains, That whercas he the ſaid Thomas Maſt, on the 
a yard in de- ęyth day of Auguſt in the "Rr of our Lord 1762, was, and for di- 


dant' f <p 
—_— lay Vers (to wit ſeven) years before that time had been, and ſtill is a 


2 * trader, dealer and chapman in divers and ſundry kinds of goods, 
than 20l. Ju ' eg ; 
thereupon 3 Wares and merchandizes at Bury Saint Edmunds, in the ſaid 
and that 

Plaintiff ſhould enjoy it for his life; plaintiff avers that he did build the yard, &c. and enjoyed the ſame 
for ſome years as an eaſement, and affigns for breach that defendant wrorgtully and injuriouſly ob- 
Aructed him in the enjoyment of his ſaid eaſement, 


county 
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county of Suffolk, and during the ſaid time hath had frequent 
occaſion and been oftentimes uſed to ſend corn, ſeeds and other 
goods by water-carriage from Bury Saint Edmunds aforeſaid, down 
the river Lark otherwiſe Burn, to the port of King's-Lynn in the 
county of 5 and to receive by the like — by water 
from King's-Lynn aforeſaid, up the ſame river Lark otherwiſe 
Burn, to and at Bury Saint Edmunds atorelaid, coals, iron, deals, 


fir, timber and other goods in the way and uſage of his ſaid 


trade and dealing: and whereas the ſaid river Lark, otherwiſe 
Burn, ſometimes becomes and is ſo ſhallow by reaſon of the 
want of a ſufficient quantity and depth of water therein to na- 
vigate vellels, boats and lighters, freighted and loaded with coals, 


iron, timber, and other goods to be carried by water as afore- 


ſaid, from King's-Lynn to Bury Saint Edmunds aforeſaid, inſo- 
much that the ſaid Thomas Maſt hath been many times neceſ- 
farily obliged in the way of his ſaid trade in the carriage of his 
coals, iron, timber, and other goods by water, up the faid river 
Lark otherwiſe Burn, from King's-Lynn to Bury Saint Edmunds 


aforeſaid, to land. ſuch his goods at 8 in the 8 — joined with'a 
an count in de- 


Suffolk aforeſaid, and to convey the ſame from thence 
carriage to Bury Saint Edmunds aforeſaid, for the ſake of greater 
expedition in the carriage thereof; and alſo, whereas the ſaid 
Thomas Good/on on the ſaid 27th day of Augu/t in the year of 
our Lord 1762 aforeſaid, and long before, was and ſtill is law- 
fully poſſeſſed of and in a certain cloſe of ground, containing by 
eſtimation ſixty rods in length and ten rods in breadth, ſituate, 
lying and being in Worlington aforeſaid, in the ſaid county of 
Sul next adjoining to and abutting upon the ſaid river Larł 
otherwiſe Burn, on the ſouthward ſide of the ſaid river; and 
alſo, whereas on the ſaid 27th day of Auguſt in the year of our 
Lord 1762 atoreſaid at Vorlington aforeſaid in the ſaid county 
of Suffolk, a certain diſcourſe was had and moved by and between 
the laid Thomas Maſt and the ſaid Thomas Goodſon, of and con- 
cerning a yard to be made and built by the faid Thomas Maſt, 
in the ſaid cloſe of the ſaid Thomas Good/on, next the ſaid river 
Lark otherwiſe Burn, for the more commodiouſly carrying on 
the ſaid trade of the ſaid Thomas Maſt, and for the landing and 
lafe — his coals and other his goods there, by and with 
the conſent and agreement of the ſaid Thomas Goodſon; and upon 
that diſcourſe, and in conſequence thereof immediately after- 
wards, (to wit) on the ſame day and year laſt mentioned at 
Worlington aforeſaid in the ſaid county of Suffolk, a certain 
agreement was had and made in writing, by and between the 
ſaid Thomas vary and Thomas Maſt, ſigned by them reſpettively, 
in manner and form following, (that is to ſay) * Memorandum 
Y _ Auguſt 1762. 'An agreement made this day between Mr. 


may well be 


ver. 


omas Goodſon and Thomas Maſt, for the ſaid Thomas Maſt to 


build 


1 
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build a yard next the river, for the landing of coals and other 
goods as many as he pleaſe; but the ſaid Thomas Maſt doth en- 
* gage to lay out not leſs than dee, pounds on what he build, 
* for which reaſon the ſaid Thomas Goodſon have agreed, that tho 
„ ſaid Thomas Maſt ſhall enjoy the building with fregreſs eyree- 
* grels and regrels, for any goods he like to beſtow there dur. 
ing the term of his natural life, free from every charge what- 
„ ſoever, and within fix months after his deceaſe the buildin 
to become the property of Mr. Thomas Good/on, but the faid 
« Thomas Goodſan do . promiſe, that Thomas Maſt executor 
* ſhall have the firſt retufal of it at the rent it will then let for. 
As witneſs our hands, Thomas Good/on, Thomas Maſi,” as by 
the ſaid agreement in writing more fully appears. And the ſaid 
Thomas Maſt in fact further ſays, that in purſuance and in per- 
formance of the faid agreement on his part and behalf to be 
done and performed, he the ſaid Thomas Maſt as ſoon after 
the making of the ſaid agreement as conveniently might or could 
be, (to wit) on the firſt day of October in the year of our Lord 
—_ aforeſaid, did, with the approbation of the faid Thomas 
ood/on, make and build a yard in the faid cloſe of the ſaid Tho- 
mas Good/on next the river Larkotherwiſe Burn uſoreſaid, for the 
landing of his coals and other goods there, and did incloſe the 
fame with a ſtone wall of great heighth, (to wit) ſeven feet high, 
and with four doors for the ſafe keeping of his coals and other 
goods when and as often as the — ſhould be landed and 
placed there, and that he the faid Thomas Maſt did upon that 
occaſion lay out and pay a large fum of money, (to wit) the ſum 
of eighty pounds in what he built in and upon the ſaid yard; 
and that he the ſaid Thomas Maſi from the ſaid time of his makin 
and building the ſaid yard for the landing and ſafe keeping of 
his coals and other goods there, hath, in purſuance of the faid 
agreement, peaceably and quietly occupied and uſed the ſaid yard 
as an eaſement for the purpoſes aforeſaid, for a long ſpace of 
time, (to wit) from the time laſt above mentioned, until the 
26th day of March in the year of our Lord 1772; nevertheleſs, 
the ſaid Thomas Good/on, well knowing the premiſes, and not at 
all regarding the ſaid agreement, but contriving and wrongfully 
intending him the ſaid Thomas Maſ# in this behalf unjullly to 
aggrieve and damnify, and to hinder and deprive the ſaid Thomas 
Maſt of the uſe and occupation of the ſaid yard, as an eaſement 
tor landing, placing and ſafe keeping his coals and other 
there according to the agreement — he the ſaid Thomas 
Good/on afterwards, (to wit) on the 27th day of Marci in the ſaid 


year of our Lord 1772, and on divers other iy + and times be- 


tween that day and the day of ſuing forth the ſaid original writ 

of the ſaid Thomas Maſt againſt him the ſaid Thomas Goodſon, 

did by himſelf and ſervants wrongfully and injuriouſly gg" 
an 


Mrcu Aktas TRM 13 Geo. III. 1772. 


and hinder the ſaid Thomas Maſt from landing divers large quan- 
tities of his coals, iron and timber, (to wit) fifty — ot 
his coals, fourteen tons and fifteen hundred weight of his iron. 
and two hundred feet of his timber, at and upon the ſaid yard. 
contrary to the ſaid agreement, by reaſon whereof he. the ſaid 
Thomas Maſt hath been and is greatly damnified in his faid trade 
and dealings, (to wit) at Vorlington aforeſaid, in the faid count 
of Suffolk. Andalſo, whereas the ſaid Thomas Maſt on the goth 
day of May in the year of our Lord 1772, at Worlington afore- 
laid, in the ſaid county of Suffolk, was lawfully poſſeſſed of che 
goods and chattels following, that is to ſay, of forty chaldrons of 
coals, ten ends of iron, ten other pieces of iron, twenty ten feet 
battons, twenty other battons, ten wooden rails, and ten other 
rails of the value of 1000. of lawful money of Great Britain, as of 
his own proper goods and chattels, and being ſo poſſeſſed thereof, 
the ſaid Mona- Maſt afterwards, (to wit) on the ſame day and 
year laſt mentioned at Worlngton aforeſaid in the ſaid county aft 
Suffolk, caſually loſt the goods and chattels aforeſaid out of his 
hands and — which ſaid goods and chattels fo loſt after- 
wards, (to wit) on the ſame day and year Jaſt mentioned and 
at the place laſt aboveſaid, came to the hands and poſſeſſion of 
him the ſaid Thomas Good/on by finding, nevertheleſs, the ſaid 
Thomas Goodſon. well knowing the goods and chattels atorefaid 
to be the proper goods and chattels of him the ſaid Thomas Maſt 
and to him the faid Thomas Maſt of right to belong and apper- 
tain, but contriving and fraudulently intending eraſtihy — ub. 
tilly to deceve and defraud him the ſaid Thomas Maſt in this 
behalf, hath not yet delivered the goods and chattels atoreſaid, to 
him the ſaid Thomas Maſt (although by him often requeſted ſo 
to do), but the ſaid Thomas Goodſon afterwards, (to wit) on the 
ſame day and year laſt mentioned at Wortington atoreſaid, in the 
{aid county of Sufolk, converted and diſpoſed of the Taid $ 
and chattels to his own proper uſe; whereupon the ſaid Thomas 
Maſt Jays, that he is injured and hath ſuſtained: damage, to 
the value of gool. and thereupon he brings ſuit, &c. 


And the ſaid Thomas Good/on by Charles Le Grice his attorney 
comes and defends the wrong and injury when, Sc. and faith 
that he is not guilty of the premiſes above laid ta his charge, in 
manner and form as the ſaid Thomas Maſt hatli above thereof 
complained againſt him, and of this he puts himſelf upon the 
country; and the ſaid Thomas Maſt doth ſo likewiſe. There- 
fore the ſheriff is commanded that he cauſe to come here from 
the day of the Holy Trimty in three weeks twelve Sc. by 
* Sc. and who neither &c. to recognize Sc. becauſe as 
we Ce | 


. This 
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This cauſe came on to be tried at the laſt aſſizes held for the 
county of Suffolk before my brother Whittaker, when a verdict was 
found for the plaintiff, with forty ſhillings damages and forty 
fhillings coſts, taken intirely upon both the counts in the de. 
claration. ' 


And now it was moved in intereſt of judgment by my Brothers 
Sayer and Walker, that theſe two counts could not be Jong in 
one writ or declaration; becauſe (they ſaid) that the firſt count 


1s laid to be upon an expreſs agreement in writing, and ſounds 


wholly in contract, and the latter is incaſe for trover and con. 


verſion, which is a tort, And to prove that counts founded 


upon tort and upon contract cannot be joined, they cited 


1 Keb. 847. pl. 45. 2 Keb. 80g. 1 Vent. 366. for they not only 
require ſeveral pleas, but therein are different proceſs; in one, 
ſummons, attachment, &c. and in the other, attachment, &c, 
that actions upon contract lie for and againſt executors, but actions 
upon tort do not lie for or againſt executors. In the caſe of 
Bage verſus Bromuel, g Lev. gg. Paſch. 95 Car. 2. C. B. Tro- 
ver and afſumpjit were joined in one action, and upon not guilty, 
the jury quoad the trover find for the defendant, and quoad the af- 


fumpfit they find for the plaintiff, and it was moved in arreſt of 


judgment that theſe two things cannot be joined in the ſame ac- 
tion ; and that although the jury hath ſevered 2 the decla- 


ration being naught and bad at the firſt, the plaintiff cannot have 


any judgment; and ſo it was holden by the whole court, who 
gave judgment that the plaintiff ſhould take nothing by his writ ; 
this caſe being after a verdict, wherein the jury had ſevered one 


count from the other, ſhews that the writ was originally naught, 


and that .the declaration could not be helped, even after a ver- 
dict. And in 1 Keb. 795. Pl. 7. in the Exchequer Chamber 
judgment in C. B. was reverſed, trover and an afſumpit being 
joined in the ſame action, in regard they require ſeveral pleas, 
and aſſump/jit doth ſurvive to the executor or adminiſtrator, but 


trover doth not; ſo in Denton verſus Clarke, and Kowerdew verſus 


Kellett. My Brother Serjeants cited ſeveral other caſes to the 
like 8 not neceſſary to be ſet down here, becauſe they 
may be found in Viner. Abr. tit. Action | Joinder J. The court 


made a rule to ſhew cauſe why the judgment ſhould not be. 


Serjeant Wilſon, upon ſhewing cauſe for the plaintiff why judg- 
ment ſhould not be arreſted, ſaid, that it ſeemed not to be ne- 
ceſſary in the preſent caſe for him to ſhew that a count in 
efſumpfit and another in trover may well be joined in one rn 
e , . ; or 


MickAkratas Term 13 Geo. III. 1772. — 353 


or action; but that if it was neceſſary, he thought che caſe of 
Dickon verſus Clifton, 2 Wilſon 319. went a great way to prove 
that a count upon a-contrad, and a count in trover may well be 
joined in the ſame writ and declaration; for the Lord Chief 

uſtice Wilmot in giving his opinion in that caſe ſays, It is ob- 
jected that a count laid quaſt ex contradlu, cannot be joined with 
trover, yet [lays he] I lay no great ſtreſs upon old caſes to this 
point, at this = The true te/t- — he] to try whether two 
counts can be joined in the ſame declaration is to conſider and 
ſee whether there be the ſame judgment in both, and not whe- 
ther they both require the fame plea; and wherever there is 
the ſame judgment, I think, [ſays Lord Chief Juſtice Milmot] 
they may well be joined, that in af/umpftt and trover there is 
exactly the ſame judgment verbatim. 


In the caſe of the Duke of Bedford verſus Alcock, 1 Wil/on 250. 
Lord Chief Juſtice ze in giving the judgment of the court ſays, 
that the true way to judge whether two counts can be joined in 
one declaration is thts, wiz. that whenever the fame proceſs and 
judgment are in two counts they may be joined, otherwiſe they 
cannot ; debt on a judgment and mutuatus may be joined, ſo may 
debt on a bond and a mutuatus although there be different pleas 
required, becauſe there is the ſame proceſs and judgment. Debt 
and detinue may be joined. Bro. Foinder in Aclion, pl. 97. And 
ſo may debt for an amercement in a court leet, and a mutuatus, 


2 all. 772, N 
But ſuppoſing it to be doubtful whether a count in um 


or upon a contract can, or cannot be joined with rover which 
is a tort, yet [ Serjeant Milſon ſaid] that this was not the caſe at 
bar, and inſilled that the firſt count in this declaration is not 
founded upon the contra or written agreement therein ſet forth, 
but is chiefly founded upon the tort or wrong therein alledged to 
have been done by the — and his ſervants in wrong fully 
and injurioufly obllrafling and hindering the plaintiff from the uje and 
enjoyment of the farid yard as an eaſement, which he had quietly 
and peaceably enjoyed for about ten years before, under the ſaid 
agreement, and which he was intitled to enjoy for the term of 
his life; that it was neceſſary to ſhew the agreement in the de- 
claration by way of inducement leading to the g/ of the 
action, which was the tort, wrong, or obſtrutton above-men- 
tioned; fo that whatever may be the law with reſpett to join- 
ing Mum pit or contract and trover, yet this was not that caſe; 
but both theſe —_ Wilſon humbly inſiſted] were 
_— upon torts, therefore he prayed judgment tor the 
piantiff, . 


Vol. III. 44 Curia. 
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Curia. The giſt of this action upon the firſt count is this, wiz, 


that the defendant did by himſelf and ſervants wrong fully and in- 


[See Brown 
v. Dixon, 

T Term Rep. 
K. B. 274, 


Juriouſty obſtruct and hinder the plaintiff from landing divers large 
quantities of ks goods upon the yard, contrary to the written 
agreement before {et forth in that count; it was neceſſary for 
the plaintiff to ſet forth the agreement to ſhew himſelf intitled 
to the ea/ement of landing his goods upon the yard, which he 
had built and Jaid out a ſum of money thereupon, and had en- 
Joyed the ſame for about ten years accordingly ; and having done 
this very properly, the plaintiff goes on and alleges in this count, 
that the defendant well knowing the premiſes ob/trufed him 
in the enjoyment of his eaſement; this is certainly a migſeaſance, 
and ſounds wholly in tort, force and wrong, and not in contra; 
for the agreement or contract which had been for ſome years be- 
fore executed both by plaintiff and defendant is only introduRtory 
to ſhew the tort or wrong done by the defendant to the plaintiff 
in hindering him from the enjoyment of his ea/ement which he 
had an undoubted right to enjoy; ſo that we are of opinion the 
firſt count is ſounded upon a tort, and not upon contract; and 
that this is a ſtronger caſe than the caſe of Drckon verſus CH. 
ton; it, is ſaid in that caſe, ** That the true % to try whe- 
* ther two counts can be joined in the ſame declaration is 
to conſider and ſee whether there be the ſame judgment in 


277. and ante “ both, and that whenever there is the ſame judgment in 
2 Wi. 319-] both, they may well be joined.“ Now it is certain that in all 


actions upon the caſe, damages only are recovered, and the final 
judgment for the plaintiff in all of them, both upon contracts 
and 7orts, is the ſame, viz. that it is conſidered by the court that 
the plaintiff do recover Ins damages to fo much money, againſt. 
the defendant, and that the defendant be in miſericordia: and 
yet it ſeems to us from a variety of caſes in the books, that 
a count i goo a common afſumpſit for goods ſold, money lent, 
money had and received, and ſuch like counts which are mere 
nonfeaſances in non-payment of money, cannot be joined with a 
count grounded upon a tort or misfeaſance as trover is, and 
therefore we think the rule or e to try whether two counts 
can be joined, as laid down in Dicton and Clifton, is rather too 
large, and is not univerſally true; though it may be. one 
good rule or tft among others to try this point by. But without 
giving any opinion upon that matter until it comes in judgment 
before us; we are all clearly of opinion that the firſt count in 
this caſe at bar, is founded upon tort, and not upon contract, and 
that rod er may be well joined with it. 


Judgment for the plaintiff per lotam curiam. 


Lewis 
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Lewis Powell, Clerk wver/us Fraueis Milburn, Clerk. 1 r 
C. B. 1 


T HIS was an action of treſpaſs upon the caſe, wherein Declaration 
the plaintiff declared that the defendant was indebted to b. ang e 
him in a certain ſum of money, for the like ſum had and re- ceived tox 
ceived by the defendant to and for the uſe of the plaintiff, and be right to a 
being ſo indebted the defendant in conſideration thereof pro- Lon the rj 
miſed payment thereof to the plaintiff, which the defendant has of ſuch action 
not performed, to the plaintiff's damage; upon the general iſſue by the preſen- 
being pleaded, this cauſe came on to be tried betore the Lord 2 me 
Chief Juſtice De Grey at the ſittings after laſt Eaſler term, when nee4 not 

a verdict was found for the plaintiff, with two ſhillings and prove bis con- 
ſix-pence damages ſubje& to the opinion of this court upon = — 
the following caſe made at the trial, which ſtates in theſe, 12 26d 13 


words, 012. 14. C. 2. c. 4. J 


That Eleanor the wife of William Jolliſte Eſq. being e The eaſe re- 
age and by virtue of the marriage ſettlement of her grandfather f<rves __— 
and grandmother John Hedworth Eſq. and Suſannah Soplua Wome 
FHelſant, dated the 27 & 28th days of Augu/t 1714) ſeiſed in 

„ fee-tail of the advowſon or right of donation of the dona- 

five of Cheſter Le Street, which is a donative with cure of 

«* ſouls; the ſaid William Folhffe and Eleanor his wife, nomi- 

«* nated and appointed the plaintiff Leis Powell clerk thereto 


on or about the 17th day of June 1770. 


That the plaintiff Lewis Powell was in prieſt's orders at the 
time of the ſaid nomination or appointment, and ſubſcribed 
the thirty-nine articles, and the three articles in the thirty- 
* ſixth canon at the time of his ordination ; but did not prove, 
upon the trial of this cauſe (aithough he was required ſo to 
do) that he had ſubſcribed the articles in the preſence of the 
'* Biſhop of Durham, who is ordinary of the dioceſe within 
'* which the donative in queſtion is; nor that he had publickly 
read the ane in the church of Cheſter Le Street, with de- 
« claration of his unfeigned aſſent to the ſame ; nor that he had 
** ſubſcribed the declaration or acknowledgment- contained in 
the ſlatute of the 13 & 14 Car. 2. cap. 4. for the uniformity 
ol publick prayers and adminiſtration of ſacraments, and other 
* rites and ceremonies, Sc. ſince his nomination to the ſaid 
* donattve ; nor had any licence from the late or preſent * 
8 7 Durham to preach or officiate in the church of Cheſter 
* Le Street, 
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„% uære, Whether the plaintiff is in a ſituation to maintain 
this action? | 


« Signed by John Burland for the plaintiff, 
« Thomas Walker for the defendant.” 


This cauſe was argued at the bar in Trinity term laſt, by Ser- 
jeant Glynn for the plaintiff, and Serjeant Walker for the 
defendant. 


Argument for Serjeant G/ynn—lt was firſt objected at the trial of this eauſe 

the plaintiff. (and fo the cafe ſtates) that the plaintiff did not prove (though 

1it Objectione required to do ſo) that he had ſubſcribed the articles in the pre. 
ſence of the Biſhop of Durham the ordinary, nor had publiekly 
read the fame in the church of Cheſter Le Street, with declara- 
tion of his unfeigned aſſent to the ſame, according to the fat. 
13 Eliz, cap. 12. /ef. g. whereby it is enacted, That no perſon 
ſhall be thereafter admitted to any benefice with cure, except he 
then be of the age of three and twenty years at the leaſt, and a 
deacon, and ſhall firſt have ſubſcribed the ſaid articles in the pre- 
fence of the ordinary, and publickly read the ſame in the pariſh 
church of. that benefice, with declaration of his unfeigned 72 to 
the ſame; and that every perſon after the end of that ſeſſion of par- 
hament to be admitted to a benefice with- cure, except that within 
two months after his induttion, he do publickly read the ſaid articles 
in the ſame church where he _ bade the cure, in the time of 
common prayer there, with declaration of his unſergned aſſent there- 
unto, and be admitted to adminiſler the ſacraments within one year 
after his induction, i, he be not admitted before, ſhall be, upon 
every ſuch default, IPSO FACTO, immediately deprived. 


Anfwer to 1ſt In anſwer to this objection, I humbly inſiſt, (with deference to 
Obj.tion. the court) that this ſtatute doth not extend to donattves either 
with or without cure of ſouls; for donatives are not therein once 
mentioned; it only {peaks of benefices with cure, of benefices 
preſentative, of Ani Bon, inſtitution and induction, the * 
acts of the ordinary with reſpett to preſeutative beneſices; but 
doth not ſay one word with reſpett to a patron's donation, nomi- 
nation, or appointment to a donative, mpg | 
That a dona= A donative with cure of ſouls, hath never been taken or un- 
pun ey ra derſtood to be a benefice with cure of ſouls, within the meaning 
fice withcure, Of the flat. 21 Hen. 8. a 13. ect. g. of Pluralities, either by 
by the mean- the canoniſts or common lawyers; but on the contrary, it has 
ing of * always been held, ever ſince the making of that ſtatute, that any 


H. . . : 
= 3. 2 perſon having a donative with or without cure of ſouls, of the 


yearly 
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yearly value of _ pounds or above, may lawfully accept and 
take a preſentative benefice with cure of ſouls, and be inſtituted 
and inducted in poſſeſſion thereof; and that the donative with 
or without cure of ſouls, {hall not be adjudged in law to be 
void: this, I ſay, is univerſally agreed, both by the canoniſts 
and common lawyers, and thereupon I ground myſelf, that this 
donative is not a benefice within the /atute of 19 Eliz. c. 19. 
Indeed every word of this ſtatute of Eg. relates only to preſen- 
tative benefices or livings ; the laſt ſection thereof, et. 8. pro- 
vides that no title to confer or preſent by lapſe ſhall accrue upon 
any deprivation 1½%% fav, but after ſix months after notice of 
ſuch deprivation given by the ordinary to the patron. And that 
ſuch notice to the patron ought to be truly, properly and per- 


ſonally, and not feignedly given, the caſe of Bacon verſus Biſhop 


of Carliſle and Witton Clerke ſhews; which was a quare impedit by 
Bacon againſt the Biſhop of Carlifle and Witton Clerke, wherein the 
laintiff counted of a preſentation to one 7waytes by an abbot 
in the time of Hen. 8. and made his title by a grant of the next 
advowſon made by the abbot and his convent, and that the 
church was -then void by the deprivation of the faid Twaytes 
generally: and the biſhop as ordinary intitled himſelf by lapſe, 
by reaſon of the deprivation of Twaytes, becauſe he not bei 
miniſter according to the order made in the time of King Ed. 6. 
and in the time of the then Queen Ez. nor having ſubſcribed 
to the articles of religion according to the fat. 19 Ez. cap. 12. 
whereby the church was void, Sc. and Milton his clerk p eaded 
the ſame plea. And iſſue was joined upon the notice given by 
the biſhop to the patron of this deprivation (that is to ſay) 
whether the biſhop bad notified to the ſaid plaintiff the ſaid de- 
privation at the church aforeſaid, as the biſhop had alleged or 
not? And the jury gave a ſpecial verditt (to wit) Quod efrſcopts 
notificauvit non ſubſeriptum pradid” per Twaytes ad articulos pre- 
ditos apud eccleſrum prædidlam per quandam intimationem ſuam 
ſigillatam ſub tenore ſequente, videlicet R. epiſcopus C. umverſis 
redoribus, vicarits, curatts, non curatis, clericis et literatis gu- 
buſcunque infra dioceſin noftram Carliol ſalutem, cum R. Twaytes 
clericus vicarius 2 vicariæ perpetuæ eccigiæ parochualis 


de C. noſiræ diocęſie, non ſubſcripfit articulis, c. juxta ſtatutum, 


Sc. mandans eis omnibus et præcipue curato de C. ad declarandum 
in dicta eccleſia de C. dictum non: ſubſcriptionem, &©c. And the 
jury found further that the ſaid intimation was publickly 
read in Eugliſi by the curate in the pulpit in the faid church of 
C. in the day of the 

vine ſervice in the morning, &c. and that it was alterwards 
fixed in the porch of the ſaid church by a general apparitor &c ; 
and whether this matter was a ſufficient. notification to the ſaid 


plaintiff of the ſaid deprivation or not the jury were — 


AAS 


Epiphany of our Lord, in the time of di- 


357 


: 
* 
4 
; '* 
9 
44 
| , 
þ | 
: : 
U 1 . 
| 147 
* 5.9 
VI 
ar 
* 
11 * 
2 
1 
* 
5 * 
"hh 
14 
Fs 
11 
14 1 * 
9 : : 
* 


7 
0 Te er rr —„- — — — 4 2 
. = _ - * 

* 4 


358 


The ordinary 
cannot pre- 
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and prayed the advice of the juſtices. Nota, there was no men- 
tion of the patron or his name in the, intimation ; allo no 
expreſs mention was made of the deprivation according to the 
prouiſoe in the ſtatute aforeſaid. . Sed quod Iwaytes non ſubſcripfit 
arlicults, nor any matter of qualification of Twaytes that he ought 
or was obliged to ſubſcribe, but he is called in the inſtrument 
mcarius perpetuus, et non nupè r vicarius, lo then he was not 
deprived at the time of the date of the intimation, wherefore no 
deprivation was or could be notified. Alſo gquære of the matter 
in law of ſuch public notice to the church, &c. and not to the 
parſon the patron ? Et nota the favour of the jury to the defend. 
ants, who find in their verdict that Twaytes the laſt incumbent, 
non habens ordines ad divina celebranda ſecundù m for mam ſtatuti Ed. 
ward: ſexti vel uſita! tempore nunc, non declarat aſſenſum ſuum coram 
ordinario nec 1 &c. which is matter de/ors of their 
iſſue and charge, therefore no regard ought to be had to it. E 
nota, the opinion of the civilians that this intimation is not ſuf. 
ficient to prejudice the patron, becauſe it is upon a ſtatute penal 
to the incumbent, and penal to the patron to make him loſe his 
PENN and therefore ſuch notice to the 2 ought to 

e ver? propriè, et perſonaliter et non fidlè, and the intimation 
ought to notify that the ordinary had deprived him by a ſen. 
tence declaratory pro non afſenſu et ſubſcriptione articulis ſecun- 
dim flatutum. Otherwiſe it ſhall be intended that the ordinary 
was content to permit him, Sc. And on the laſt day of term, 
Fil. 18 Eliz. it was reſolved in the Exchequer Chamber by the 
opinion of all the juſtices and the Chief Baron of the Exchequer 
except Harper and Moun/on, abſente Gawdy, that the ſaid inſtru- 
ment was inſufficient for the cauſes aforeſaid. Et ſuherinde in 
banco eodem die judicium datum fuit pro Bacon. Thus caſe ſhews 
what notice is to be given to the patron by the ordinary, before 
he can confer or preſent by lapſe, after a deprivation 2þ/o fadlo 
of an incumbent of a preſentattve beneſice, for not ſubſcribing 
the articles according to the „al. 1g Eliz. cap. 12. and there- 
fore it was thought proper to ſet it down in this place at full 
length, as it is reported by the learned Chief Juſtice Dier, 


340. 


But with reſpe& to a donative it is univerſally agreed, the 
ordinary cannot preſent or collate thereto by lapſe, indeed he 
may compel the patron thereof to give it to ſoine proper clerk. 
Suppoling for_argument's ſake, that the incumbent of a donative 


. was bound to ſublcribe the articles, he might ſubſcribe them be- 


fore the patron or donor, for the ordinary cannot interpole ; a 


donaliue is out of his juriſdiftion, out of the duty of his. office, 


and if he was to interfere he might incur a premumre ; he can- 


not exerciſe any viſitatorial act with reſpett to a donative, he 
| | oes 


% 
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does, he violates or invades the rights of the patron thereof who 
is the ordinary, and ke only can deprive. If the ſtatute be con- 
ſtrued to extend to donatives the patron thereof muſt be the ordi- 
nary meant by the ſtatute, and he is the perſon before whom the 
articles are to be ſubſcribed, and therefore it was not neceſſary 
to prove at the trial that the plaintiff ſubſcribed the articles in 


the preſence of the biſhop of Durham the ordinary of the 


dioceſe. | 


edly, It was objected at the trial of this cauſe (and ſo the 
caſe ſtates) that the plaintiff did not prove (though required ſo 
to do) that he had ſubſcribed the declaration or acknowledgment 
contained in the ſtatute of the 19 & 14 Car. 2. cap. 4. for the 
uniformity of publick prayers, and adminiſtration of ſacraments, 
and other rites and ceremonies, Sc. ſince his nomination to the 
ſaid donative, nor had any licence from the late or preſent biſhop 
of Durham to preach or officiate in the church of Cheſter Le 
Street. | 
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21 Obje ion. 


What. I have ſubmitted, with great deference to the court, Anſwer. 


upon the flat. of Eliz. applies more ſtrongly to the 19 & 14 Car. 
Kg wi this muſt be done before the patron of the . this 
objection ought to come before the court from the donor. 


This /tat. of Car. 2. was made for the uniformity of the 
church of England, and to deprive all non-conformiſts; it is 
commonly called the Saint Bartholomew aft ; it enatts, That 
every parſon, vicar, or other miniſter whatſoever, who now hath 

or enjoyeth any eccleſiaſtical benefice or promotion within this 
realm of England, ſhall in the church, chapel, or place of pub- 
lick worſhip belonging to his ſaid benefice or promotion, upon 
ſome Lord's-day before the feaſt of Saint Bartholomew, which 
ſhall be in the year of our Lord God 1662, openly, publickly 
and ſolemnly read the morning and evening prayer appointed to 
be read by, and according to, the book of common prayer, at 
the times thereby appointed; and after ſuch reading thereof, 
ſhall openly and — ickly, before the congregation there aſ- 
ſembled, declare his unfeigned aſſent and conſent to the uſe of 
all things in the ſaid book contained and preſcribed in theſe 
words and no other: | diz. ] 


I 4. B. do here declare my unfeigned aſſent and conſent to 
all and every thing contained and preſcribed in and by the book 
intituled, The Book of Common Prayer and adminiſtration of the 
ſacraments and other rites and ceremonies of the church, ac- 
cording to the uſe of the church of England; together with the 
pſalter or pſalms of David, pointed as they are to be ſung ar 
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faid in churches ; and the form or manner of making, ordaining 
and conſecrating of biſhops, prieſts, and deacons. | 


And that all and every ſuch perſon, who ſhall (without ſome 

lawful impediment to be allowed and approved of by the ordi. 
nary of the place) negleft or refuſe to do the ſame within the 
time aforeſaid, or (in caſe of ſuch impediment) within one month 
after ſuch impediment removed, ſhall :p/o facto be deprived of 
all his ſpiritual promotions ; and that. from thenceforth it ſhall 
be lawful, to and for all patrons and donors of all and ſingular the 
ſaid ſpiritual promotions, or any of them, according to their 
— rights and titles to preſent or collate the ſame, as 
though the perſon or perſons ſo offending or neglecting were 
dead. And by the ſame att, every perſon thereafter to be pro. 
moted to any eccleſiaſtical benefice, is to conform in like 
manner. ; 


If this conformity and declaration, as in the caſe ſtated, was 
neceſſary to be made by the plaintiff, I contend he muſt do it 
before his donor, who is his ordinary; but if I am miſtaken in 
that point, yet I humbly inſiſt, that it was not incumbent upon 


.him at the trial of this cauſe, to prove that he had ſubſcribed 


the articles before the biſhop of Durham, and 8 read 
the ſame in the church of Cee r L Street, with his unfeigned 


-alſent to the ſame, and that he had ſubſcribed the declaration or 


acknowledgment, contained in the ſtatute of the 19 & 14 Car. 
2, cap. 4. for the uniformity of publick prayers, and admini- 
ſtration of ſacraments and other rites and ceremonies, Sc. ſince 
his nomination to the ſaid donative, He produced the mſtru. 
ment of donation at the trial, and all the title the patron could 


give; and as no ſubſequent deprivation appears, the court wall 


preſume that the plaintiff hath contormed himſelf properly be- 
tore the proper patron or ordinary. And to this purpoſe 1s the 
caſe of. vs 56 verſus Butler, 1 Roll. Rep. 8g. Monke ſued in the 
{p:ritual court for tythes againſt Butler, who there pleaded that 
he had not read the articles according to the ſtatute, and there 
the court conſtrained the defendant to prove that negative, that 
it is impoſſible to produce men to ſwear that he never read the 
articles, for there is no man who at all times hath been at 
prayers, and for this reaſon the defendant prayed a prohibition, 
but it was denied. Coke and Dodderidge ſaid the law preſumes 
that he read the articles ; for. no one will intend that a man will 
loſe the benefice rather than read the articles, and therefore 
where the law preſumes the affirmative, the law requires the 
negative to be proved; as if ne ungue accouple in loyal mat ri monie 
be pleaded, this negative ought to be proved; and Cole faid, if 


ſuch a matter ſhould come before him upon evidence, he would 


preſume 
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preſume (until it were proved to the contrary) that he read the 


articles. 


In an ejectment for a prebendal houſe tried at Saliſbury before 
Lord Chief Juſtice Wilmot, it was objetted the prebendary had 
not conformed and read the articles, and he was called upon to 

rove that he had; but it was preſumed by the Chief Juſtice 

that he had read the articles, &c. and he held it was not in- 
cumbent on the plaintiff to prove that he had read the articles, 
ſubſcribed, &c. 9 


In the caſe of Tamworth before the houſe of lords, which was 
a donative, this objection was not ſo much as mentioned. 


Donatives are mere private henefices erected by the King, or 
great lords, and are not within the ſtatutes mentioned which 
only concern preſentatiue benefices; for ad ea que frequentius ac. 
cidunt jura adaptantur, vi. benefices within of 
the — of the dioceſe; the now plaintiff is in poly 
ſeſſion derives his title wholly by the gift of the donor, not from 
the ordinary. * | 


In the latter end of this caſe it is ſtated, that the plaintiff had 
no licence from the late or oem biſhop of Durkam, to preach 
or officiate in the church of Cheſter Le Street. 


Lord Chief Juſtice De Grey—No ſuch licence is required or 
neceſſary to be had, but only for lecturers. . 


Serjeant Walker for the defendant—The church in queſtion is 
a donattve with cure of ſouls, being ſtated in the caſe, and found 
by the jury, to be ſuch a curacy ; upon thrs I ſhall ground my ar- 
gument ; the biſhop of Durham bas the cure of ſouls within and 
throughout his dioceſe ; Cheſter Le Street is within his dioceſe, 
therefore the biſhop has the cure of /ouls and eccleſiaſtical juriſ- 
dition in Chefter Le Street. The plaintiff muſt be in poſſeſſion 
of the church before he can ſay he has loſt the profits thereof, 
or can have this action for money received by the defendant for 
his uſe, he muſt ſhew ſome publick teſts to mark him out to 
teach, preach and adminiſter the ſacraments; theſe public teſts 
are given by all perſons who take livings with cure of /ouls ; when 
a man has got a proper certificate of his good morals, has been 
admitted into holy orders, and been preſented, admitted and 
inſtituted to a benefice, yet he cannot bring any paſſeſſory action 
touching the glebe or temporal profits of the benefice before he 
be indutted, the plaintiff is not in poſſeſſion of this church, ſo he 
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1 By the fat. 1 Eli. cap. 1. ſect. 19. All eccleſiaſtical 2 


whatſoever ſhall take the oath of ſupremacy, under pain of loſing, 
during life, all eccleſiaſtical and ſpiritual promotion ; and by 
blk” Je. 22. all perſons that ſhall be promoted to any eccleſiaſtical 
0 benefice, office or miniſtry, ſhall take the oath of ſupremacy; 

| this donative with cure of fouls is an eccleſiaſtical office or mi- 
My niſtry, therefore the plaintiff ought to have ſhewn that he has 
278 taken the oath of ſupremacy. 


BY Lord Chief Juſtice—This was not mentioned at the trial, nor 
Fl is any notice taken of it in the caſe ſtated for the opinion of the 
I court; we cannot go out of the caſe ſtated, 


þ 4 Serjeant Walker I cite the ſtatutes of 1 Ez. cap. 1. ect. 19. 
| +. and 1 Eliz. cap. 12. to ſhew that the act of donation is not a 
teſt of the plaintiff 's fitneſs for a benefice with cure of ſouls, 
but he muſt ſubſcribe the articles in the preſence of the ordinary, 
which can only mean the biſhop, for he has the cure of all the 
ſouls within his dioceſe. | 


In the flat. 13 & 14 Car. 2. cap. 4. ſed. 5. the word donors 
as well as patrons is mentioned, which ſhews this ſtatute extends 
to donative as well as preſentative benefices; and the word donors 
is again mentioned in ed. 6. of the ſame ſtatute: and in 

fea. 8. of the ſame ſtatute every perſon who ſhall have any ec- 
cleſiaſtical benefice, or ſhall have any promotion or Curate's place, 
T0 ſhall make the declaration there mentioned; and the 14th e. 
ws of the ſame ſtatute is very ſtrong to this purpoſe ; the moment 
| | that donatives are made benefices with cure of /ouls, the curates 
thereof ought to give the publick teſts preſcribed by the ſtatutes 
of their fitneſs to teach, preach and adminiſter the ſacraments, as 
well as all other incumbents of benefices preſentative with cure 


of ſouls. 
Lord Chief Juſtice De Grey—The caſe ſtates that plaintiff did 


not prove upon the trial, although he was required ſo to do, 

that he had ſubſcribed the articles in the preſence of the b:ſhop 

4 of Durham who is ordinary, Sc. now it is contended for the 

bY .- laintiff, that the onus proband: of this matter does not lie upon 

1. | Go but that it ſhall be preſumed he hath conformed, and done 

every act he ought to have done, if it doth not appear and be 

1 proved to the contrary; what ſay you to this, and to the caſes 

| | cited for this purpoſe, 1 Roll. Rep. 8g. Lord Harborough's caſe, 
X and the caſe of Tamworth ? 


— — — — — — 1 — — 
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5 Sexjeant Malter I fay the plaintiff has given no publick teſt 
that he is in poſſeſſion of this cure of ſouls, which he ought to do 
before he can maintain this action. 


Lord 
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Lord Chief Juſtice De Grey—l think the deed of the 


the donor, and his nomination of a perſon to his donattve, is, 
or amounts to the ſame, as preſentation, inſtitution and induction 
to a preſentative benefice. 


Gould Juſtice—l am of the ſame opinion with my Lord Chief 
Juſtice. 


Serjeant Walker The defendant is now in poſſeſhon and takes 
the profits of this cure; there ought to be ſomething like livery 
and ſeiſin to put one in poſſeſſion of a church with cure of ſouls, 
as induction is. 


Lord Chief Juſtice De Grey -The defendant's counſel at the 
trial did not object that the right might not be properly tried in 
this action; the requiſites mentioned were the only matters in 
queſtion at the trial; the caſe is ſettled and ſigned by my Bro- 
thers on both ſides, we cannot go out of it, but muſt conſider 
the facts ſtated therein as if found by a ſpecial verdict. 


Nares Juſtice—Is there any caſe in the books to be found, to 
ſhew that a donee of a donative benefice or cure, wants any pg 
more beſide a nomination to put him in poſſeſſion thereof ? 
think there is not. 


Serjeant Walker—If the King give and grant to a man a free 
chapel by patent, in that caſe the ſheriff of the county ought 
to put him in poſſeſſion of the chapel, and not the ordinary of 
the place; and if the ſheriff do not put him in corporal _ ion, 
the patron ſhall have a writ of quare impedit againſt the ſheriff, 
. permittat preſentare, becauſe there is no writ of guare impedit 
of any other form. 14 Hen. 4. 11. 6. this caſe ſhews it is ne- 
ceſſary that in the caſe of a donative the donee ought to be put 
into corporal poſſeſſion of the chapel or church. 4] 


Serjeant Glynn, in reply for the plaintiff—It was not inenm- 
bent on the plaintiff at the trial to prove he had ſubſcribed the 
articles, &c. as I have before ſhewa by the caſe in 1 Roll. Rep. 
83. and other caſes ; but my Brother Walker ſays the plaintiff is 
not in polleſſion, and therefore this action does not lie, and has 
cited the year- book of 14 Hen. 4, 11. 6. to ſhew that the ſheriff 
ought to put a man in poſſeſſion of a donative; it might be ſo 


antiently in the caſe of the King's donation to ſee that peace was 


kept, and the royal mandate executed; but in the caſe of a pri- 
vate donor, nothing but this act or nomination was ever required 
to put his clerk in poſſeſſion, and there is no caſe of a private 
donor to be found in any book, wherein the ſheriff hath at any 

time 
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time interfered ; it is moſt clear that the title and poſſeſſion of 


the plaintiff are perfett and compleat, and amount in effect to 
admiſſion, inſtitution and induction; and there is no caſe to be 
found to the contrary. 5 | 


My Brother ſtrongly infiſts, that this being a donative with 
cure of ſouls, is within the meaning of the ſtatutes of Elz. and 
Car. 2.; I have endeavoured to anſwer this before; a donative 
with cure is not viſitable by the biſhop, but in the caſes of all 


' donatrves the donor is the ordinary. And of the King's chapel 


the dean thereof is the ordinary, and not the biſhop of London; 
and in caſes of the King's donatives his commiſſioners have the 
ſame power as ordinary: ſo the Serjeant concluded by praying 
judgment for the plaintiff. The court took ſome ſhort time to 
conſider, and afterwards were unanimouſly of opinion that the 
plaintiff muſt have judgment. | 


Lord Chief Juſtice De Grey—IVilkiam Folliffe Eſq. and Eleanor 
has wife being ſeiſed of the advowſon or right of donation of the 
donative of Cheſter L Street {which is a donative with cure of 
ſouls) in right of the ſaid Eleanor, they nominated and appointed 
the plaintiff Luis Powell clerk thereto in June 1770, . v 


then in prieſt's orders and ſubſcribed the thirty- nine articles, and 


the three articles in the g6th canon at the time of his ordi. 
nation ; but he did not prove upon the trial that he had ſub. 
{cribed the articles in the preſence of the &1ſhop of Durham who 
is Ordinary of the dioceſe within which the donattve in queſtion 
is; nor that he had publickly read the ſame in the church of 
Cheſter L Street, with declaration of his unfeigned aſſent to the 
ſame; nor that he had ſubſcribed the declaration or acknow- 
ledgment contained in the ſtatute of 1 F & 14 Car. 2, cap. 4. for 
the uniformity of publick prayers and adminiſtration of ſacraments, 
and other rites and ceremomes, &c. ſince his nomination to the 
donative ; nor had any licence from the late or preſent b1ſhop of 
Durham to preach or officiate in the . of Cheſter L 


The general queſtion in the caſe ſtated for the confideration 
of the court is, whether the plaintiff is in a ſituation to maintain 


this action? 


nder this general queſtion, two particular queſtions have 
been made upon the argument at the bar (vz.) 1, Whether the 
laintiff as incumbent of this donative church is not within the 
utes of 13 Eliz. cap. 12. and the 13 & 14 C. 2. cap. 4- 
and obliged to comply with the requiſites therein? aaly. _ 
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ther it was not neceſſary for him to have proved upon the trial 
of this cauſe that he had conformed to thoſe requiſites. 


The judgment of the court will not be upon the 1/ queſtion j 
however we ſhall ſay ſomething concerning publick and private 
intereſt in advowſons, benefices and church-livings. bo the 
caſe of a 2 benefice the — has his private intereſt 
and right of preſentation, the biſhop or ordinary has the right 
of admiſſion, inſtitution and induction of the clerk. In the 
caſe of a donative, both the private and publick acts to be done 
are in the donor: nothing is in the biſhop : ſo that by the dona- 
tion the plaintiff in this caſe had induction to the church of 


Chefler Le Street: but ſtill a donative hath all the properties A donative 


of eccleſiaſtical benefices, eſpecially when it is with cure of ſouls, 
as this is. It is clear by the 23 E{z. c. 12. that the incum- 


bent of any benefice with cure mult be 2g years of age, in deacon's benefices. 


orders, ſubſcribe and read the thirty- nine articles: and by 13 & 
14 Car. 2. muſt read the Common Prayer, ſubſcribe, &c. and by 
other ſtatutes muſt take the oaths of allegiance and ſupremacy, 
&c. Theſe acts of parliament ſeem to extend to incumbents of 
donatives as well as to incumbents of all other eccleſiaſtical bene- 
 fices; no perſon is to be admitted to any benefice with cure of 
/ouls, unleſs he is 2g years of age and in deacon's orders; could 
the plaintiff have taken this donative if he had not been 23 years 
of age, nor in deacon's or prieſt's orders, and had not read and 
ſubſcribed the articles ? He certainly could not; and although 
there is the word induction in the latter proviſion in ſect. g. of 
the 19 Elz. yet that ſtatute extends to al livings with cure, as 
well donative as preſentative. So the ſtat. 19 & 14 Car. 2. ex- 
tends to both ſorts of livings, to all chapels and places of pub- 
lick worſhip; it ſpeaks of patrons and donors, it may mean con- 
ferring, giving, collating, preſenting ; lo alſo the following clauſes 
in the ſame act extend to deans, prebendaries, &c. fome whereot 
are of private donation. | | 


It was objefted in argument that the acts required to be done 
by theſe ſtatutes are againſt the right of the donor ; but there is 
no weight in the objettion, becauſe the intereſt of the donor or 
his right of donation is not affected thereby, for the acts re. 
quired to be done by theſe ſtatutes only concern the intereſt and 
good of publick policy; as the biſhop has juriſdiction over the 
moral characters of incumbents, ſo theſe ſtatutes have gon a 
check upon their political principles. If it were neceſſary for 
the court to give j ent upon this firſt point or queſtion, the 
caſe in g Lev. 82. of Carter verfus Pinkney ſhews that a ſtipen- 
— prieſt or a donative is within the ſtatutes of imony and of 
conformity, ; 

2dly. 
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2dly. Su poſing an incumbent of a donative church to be 
within the ſtatutes of the 19 Elz. and 13 & 14 Car. 2. and 


_ obliged to comply with and perform the requiſites therein, the 


ſecond queſtion or point upon which the court now give their 
zudgment is, whether it was not neceſſary for the plaintiff to 
have, proved upon the trial of this cauſe that he had conformed to 
thoſe requiſites. | 


It may be proper firſt to conſider the nature of the preſent 
action; it hath been introduced of late years to try queſtions of 
right, as a Kind of fictitious action, and in the preſent caſe it 
was brought to try who had a right to nominate to the donattve 
church of Cheſter Le Street; whether 3 in right of 
his wife, or the Crown, or any other perſon had this right ? 
There was no fact propoſed to be tried relating to the queſtion, 
whether the plaintiff had performed the requiſites in the before - 
mentioned ſtatutes of Eliz. and Car 2. 


We are all of opinion, that in this action it was not neceſſary 
for the plaintiff to have proved upon the trial of this cauſe, that 
he had conformed to the requiſites before-mentioned and ſtated ; 
we will preſume that he conformed to all thoſe requiſites, there 
having been no proof offered to the contrary ; and although it 
may be ſaid, that this is obliging the defendant to prove a ne- 
gative, yet the defendant might have eaſily brought theſe re- 
quiſites to be performed into queſtion, becauſe they are generally 
entered in publick regiſters, and if no ſuch, with reſpett to the 
plaintiff, are to be found entered in the proper regiſters, that 
might have induced a ſuſpicion that he had not performed the 
requiſites above, and might be fit for a jury to take into con- 
ſideration; however it appears by the caſe ſtated, that the plain- 
tiff hath complied with the moſt material requiſites, that he was 
in prieſt's orders, ſubſcribed the articles, Sc.; we think the 
plaintiff well intitled to this donative. And in ſupport of 
our opinion the caſe of Monke and Butler above ſtated 1s very 
ſtrong, beſides other caſes and opinions that have ſince been de- 
termined and given upon this point; there is a cafe in Clayton's 
Rep. Pleas of Aſſize, fol. 48. 1636. it was a caſe for tithes on 
flat. Ed. 6. the party was preſſed to prove admiſhon, inſtitution 
and induction; but ruled that he ſhould not be put to do this, 
and if it is otherwiſe let the defendant prove it | ſays the 
book.] 3 


In an ejectment before Lord Chief Juſtice Wilmot tried at 
Sahſbury ; a predendary brought an ejettment to recover an 
houſe built upon his prebendal ſite; the prebendary was called 


upon to prove the ſeveral requiſites before- mentioned; the 
b 1 6: Chief 
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Chief Juſtice ſaid * thoſe ſhall be preſumed upon ſound principles 


« of law.” 


It may be neceſſary to mention ſome caſes that ſeem to differ 
from our opinion in this point, as the caſe of Snow Lyfe of 
Dr. Crawley verſus Philips, 1 Sid. 229. in a trial at bar in 
ejectment for the rectory of Agmondeſham in Com. Bucks, the leſſor 
of the plaintiff was required to prove in evidence (after he had 
proved his admiſſion, inſtitution and induction) his reading of the 
art.cles and ſubſcribing the ſame, and his declaration in the church 
of his free and full aſſent and conſent to all things contained 
in the book of Common Prayer, and this ought to be proved to 
be done within the time limited by the ſtatute which appoints it. 
It is to be obſerved upon this caſe, that the expreſſion is, he was 
required to prove, &c. but it is not ſaid whether he was required 
by the court or the counfel, nor does it — to have been 
argued or debated upon, nor is the caſe of Monke and Butler in 
Roll. Rep. cited there. It is alſo to be obſerved that the ſame caſe 
is reported in 1 Keb. 720. where nothing is mentioned of this 

5 of evidence, ſo the matter did not paſs in argument. 
fn Comb. 202. Doctor Haſker's caſe in . for his poſ- 
ſeſſion, he proved his preſentation, inſtitution and induction, 
reading the articles, &c. ; it was objected it ſhould be proved he 
was in orders. Holt ſaid, If he is laicus the preſentation is not 
void, only voidable, that he was intitled to poſſeſſion having eſta- 
bliſhed his temporal title to the thing, and his religious or poli- 
tical title ſhall be preſumed. 


Judgment for the plaintiff per totam curiam, and the poſtea 
delivered to the plaintiff, - P 


HILARY 
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» Black, Rep. Barker Widow verſus Braham and Norwood. C. B. 


Treſpaſs wi et "DP RESPASS for falſe impriſonment ; the defendants pleaded 
armis for falſe the general iſſue not guilty, which was tried at We/tminfter, 
2 the ſittings after Trinity term laſt, before Lord Chief Juſtice 
vs an De Grey, when the jury found a verditt for the plaintiff, and gave 
attorney (a her 150/. damages againſt both the defendants jointly. | 
Ain 18 

od [See Parſons v. Loyd. ante p. 341. J.) who ſues out at the ſuit of bis client an illegal writ of 
capias ad ſatisfaciendum againſt a defendant, and cauſes ſuch de fendant to be impriſoned there upon. 


The Lord Chief Juſtice reported the ſubſtance of the evidence 
given at the trial as follows, v1z. 


; That NO Barker, late huſband of the plaintiff, at the time 
of his death (in 1768) was indebted to the defendant Pears | 
Braham upon bond in the ſum of 400l.; the plaintiff Mrs. Barker 
having obtained letters of adminiſtration to her huſband, Mrs. 
Braham employed the other defendant Norwood as her attorney 
to bring an action of debt upon the bond, in the King's Bench, 
againſt the plaintiff Mrs. Barker as adminiſtratrix to her late 
huſband, which he accordingly did; and upon the giſt day of 
. in Hilary term 1769, obtained judgment (by default for 

want of a plea) againſt her, whereby it was conſidered (by the 
court of B. R. Fat Braham do recover againſt Barker tht ſaid 
debt of 4ool. and ſo much for damages (or coſts) to be levied of 
the goods and chattels which were of the ſaid Zoſeph Barker at 
the time of his death, in the hands of (the then defendant) Mrs. 

Barker to be adminiſtred, if ſhe had ſo much in her hands to 
be adminiſtred, and if ſhe had not, then the damages (or coſts) 
only to be levied upon the proper goods and chattels of Mrs. 
Barker. Whereupon Norwood the next day, the 1ſt o Fe. 

- ruary, 
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bruary, ſued out a fieri facias againſt Mrs. Barker, and there. 
upon the ſheriff levied 164/. of the goods and chattels of Joſeph 
Barker at the time of his death in her hands, and returned 


that Mrs. Barker had no other goods of his in her hands to be 


adminiſtered. 


Afterwards on the laſt day of Hilary term 1769, the 19th of 
February, Norwood ſued out a capias ad ſatigfaciendum againſt * 
Mrs. Barker, (reciting the judgment, the fier: factas, and the 
return thereof,) for the reſidue of the debt and damages, and 
delivered the ſame to one Fames Armſtrong a ſheriff's officer, and 
gave him orders and directions to take and arreſt Mrs. Barker 
in execution; Armſtrong, accordingly, by virtue of the ſheriff's 
warrant upon the capias ad ſattsfactendum took Mrs. Barker in 
execution on the 15th of March, when ſhe was committed to 
priſon, and there remained a priſoner until the 18th day of No. 
vember following, when the court of King's Bench, upon motion, 
ſet alide the capias ad ſati faciendum, and ordered Mrs. Barker to 
be diſcharged out of priſon ; becauſe it was not ſuggeſted, nor 
did it appear to the court of B. R. that Mrs. Barker had been 
guilty of a devaſtavit, and therefore ſhe , an adminiſtratrix) 
had been taken in execution, and impriſoned contrary to law. 


This was the ſubſtance of the evidence given by ſeveral wit- 
neſſes for the plaintiff Mrs, Barker, at the trial in ſupport of 
this action of impriſonment. The defendants called no witneſſes, 
inſiſted the plaintiff had made no caſe, and ought to be nonſuited ; 
but the Lord Chief Fuſtice thought otherwiſe, the defendants 
not having pleaded ſpecially, nor juſtified themſelves under the 
judgment and execution, however he recommended moderation. 
to the jury in giving damages ; for there was no evidence of any 
conſpiracy to oppreſs; and he thought it was a mere miſtake of 
Mr. Norwood (who 1s a youn — in ſuing out the ca. /a. and 
cauſing the body of Mrs. Barker to be taken in execution there. 
upon, without firſt ſuggeſting or ſhewing ſhe had been guilty of 
a devaſlart; and he ſaid that it was in ſome meaſure Mrs, 
Barker's own fault that ſhe was detained in priſon ſo long as eight 
months; for that if ſhe or her attorney had applied to the court 
of King's Bench, or to any judge of that court, at his chambers, 
the might have been 2. out of cuſtody within a day or 
two after ſhe was arreſted, upon laying her caſe properly 
before the court, or a judge; but notwithflanding this com- 
paſſionate recommendation to the jury in reſpect to damages, 
they found for the plaintiff, and gave her 150. as æforeſaid. 


in the beginning of Michaelmas term laſt, my Brother Sayer 
moved, firſt in arreſt of judgment, inſiſting that tre/pa/s and 
I | BB 
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falſe 
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alſe impriſonment doth not lie againſt an attorney for 
— 4 reves in ſuing x proceſs for his client; but 
that if he is guilty of any miſtake, negligence, irregularity, or 
gther mis-feaſance or A. in his office of an attorney, 
whereby his client, or other perſon or perſons, is, or are dam- 
nified and injured; the proper remedy againſt him is either in a 
ſummary way of complaint to the court againſt him, or by a 
2 action upon the caſe for the wrong and injury done by 

im; and therefore although treſpaſs and fall 1mpriſonment 
perhaps, might well lie, in this caſe, againſt the defendant 
Braham alone, (which he did not admit) yet as both ſhe and her 
attorney are now ſued jointly, and intire damages given againſt 
them, if this action doth not well lie againſt them both, the 
court will arreſt the judgment, becauſe they cannot ſever the 
damages. Secondly, If the court ſhould be of opinion that this 
action of impriſonment well lies againſt both the defendants, 
the attorney and his client; then my Brother Sayer deſired he 
might have leave to move for a new trial for exceſſiveneſs of 
damages. Upon which the court made a rule to ſhew cauſe, 
"TE | and ordered both the matters to be ſpoken to, at the ſame time, 
5 upon ſhewing cauſe. | 


U ; Serjeant Davy for the plaintiſ.—Fiyſt, It is objected that this 
action doth not lie againſt either of the defendants, but more 
eſpecially that it doth not lie againſt Mr. Norwood the attorney, 
ſo judgment ought to be ſtayed. | 


And 2dly, If the action doth well lie againſt both, yet the 
2 are exceſſive, and therefore a new trial ought to be 
granted. | 


Ws |: ; | In anſwer to the firſt matter, it is certain the plaintiff Mrs, 
1 Barker hath been wrongfully impriſoned from the 15th of Marei 
18 until the 18th of November 1769, contrary to the law of England; 
it is as certain that both the defendants are guilty of, and cauſed 

that impriſonment ; Braham by employing Norwood to ſue forth 

the ca. /a. ; and Norwood as a mere — by delivering that 

19 writ to the ſheriff's officer Armſtrong, and ordering him to take 
8 the body of Mrs. Barker in execution and carry her to priſon; 
they. have both pleaded not guilty, and have been both found 
guilty; if they had any legal juſtification or excuſe for what 
they have done, they ought to have pleaded it ſpecially ; the only 
fact which the jury had to conſider on the plea of not guilty 
was, whether: the *defendants impriſoned the plaintiff at all? 
and not whether the impriſonment was lawful; hat is a matter 
beſide, and not within the iſſue or plea of not guilty, which only 
denies the fact of impriſoning the plaintiff's perſon, Whoever 
Has es of impriſons 
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mpriſons another (except in ſome cafes under particular ſtatutes) 
muſt juſtify himſelf by pleading and ſhewing ſpecially to the 
court that the impriſonment was lawful; and this is a poſitive 
rule of law founded upon good reaſon ; for if it was not ſo, a 
defendant, in an action like this, might aſſign various reaſons 
and cauſes of impriſoning a plaintiff which he never heard of or 
imagined, whereby a plaintiff would be always ſurprized, and 
never be prepared or able to meet the defendant at a trial upon 
the = of not guilty, on fair and equal terms with reſpett to 
evidence and proofs of facts; but it is ſufficient to ſay that this 
is a poſitive rule of law; and before the /lat. 4 & 5 Ann. (for 
pleading ſeveral pleas) ſuch ſpecial plea was confined to one 
ſingle matter or point. 


It is objected that Norwood the attorney ought not to have 


been joined with his client Brakam; but I anſwer that all the 
parties who, in any wiſe, cauſe or procure the treſpaſs or im- 
priſonment to be done are principals; Braham had a judgment; 
Norwood her attorney carried the writ to the officer, and gave 
him orders to take Mrs. Barker's body in execution; he did fo, 
and the marſhal of the King's Bench detained her in priſgn by 
virtue of. a commitment thereupon ; Brakam, Norwood; Arm- 
firong, and the marſhal, are all prinapals in this treſpaſs; it's 
true the officers of a ſuperior court may juſtify under the writ of 
execution and commitment whether the proceſs be good and 
lawful or not; but Brabham and Norwood, if they would have 
juſtified themſelves, they muſt have ſhewn both the judgment 
and execution to be good and lawful ;. which was impoſſible for 
them to have done, becauſe there was no devaſlavit by Mrs. Bar- 
ker ſuggeſted or recorded to have been committed, and there- 
fore ſhe, as an adminiſtratrix to her huſband, was unlawfully 
taken in execution. Or if Norwood had thought it any legal ex- 
cuſe that he was acting only in his office of an attorney, he 
ought to have pleaded that matter fpecrally; but, with deference 


to the court, that plea would not have been of any ſervice to 


him; for he afted as a volunteer in the treſpaſs, and was prin- 
pally concerned therein; ſo that it would be contrary to na- 
tural juſtice to ſay that ſuch a party ſhoula not be joined in this 


action. 


2. If the action be right as againſt both the defendants, the 
damages are not exceſſive; I will conſent that the damages ſhall 
be 500. if my Brother pleaſes, and he ſhall move for a new 
trial for the exceſſiveneſs thereof if he thinks fit ; the printer's 
devils were unlawfully impriſoned for a week only, pl. during 
that time lived well upon beef-ſteaks and porter; and the jury 
gave them goo!. a- piece damages: here the court ſaid — 
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could not interfere or meddle with the damages in the preſent 


caſe. 


- Serjeant Burland for the plaintiff—It is objetted that treſpaſs 
vi et arms for falſe impriſonment, doth not he againſt either of 
the defendants; but eſpecially that it doth not lie againft Mr. 


Norwood the attorney. 


In anſwer to this; it never was queſtioned, or in the leaſt 
doubted but that, if a perſon ſues out and cauſes another to be 
arreſted and mans Pd under 1llegal _—_— treſpaſs vi et arms 
the perſon ſuing out ſuch 
illegal proceſs : ſo that this action certainly well lies againſt the 
defendant Mrs. Braham. - 


But it is ſaid by my Brother Sayer, that ſuppoſing tre/þa/s for 
falſe impriſonment might well lie in this caſe againſt the defend. 
ant Braham alone, yet if it will not lie againſt both defendants, 
the court will arreſt the judgment, becauſe intire damages are 

iven againſt both, which cannot be ſevered ; and my Brother 
inſiſted that this action doth not lie againſt Mr. Norwood, but 
that he is only anſwerable in an action upon the caſe to his 
client for a miſlake mis-feaſance or negligence in his profeſſion; 
or in a ſummary way of complaint to be made to the court againſt 
him, by his client, or the perſon whom he has injured, by his 
acting irregularly or unlawfully in his profeſſion. 


In anſwer to this ; it appears by your lordſhip's report of the 
evidence given at the trial, that Norwood was the principal adlor 
fe. that on the 19th of February 1 69, he ſued out the 

illegal fier: facias, and was the hand that delivered it to Arm- 
rong the ſheriff's officer, and was the very perſon who gave 
that officer orders and directions to take and arreſt Mrs. Barker 
in execution, which he accordingly did, on the 15th of Marck 
following, when ſhe was committed to priſon, and there remain. 


ed for the ſpace of eight months. 


Suppoſe Mr. Norwood the attorney, not having ſued out any 
writ of eri facias at all, had gone to Armſtrong the officer, and 
iven him orders and directions to arreſt Mrs. ; fart at the ſuit 
of Mrs. Braham, and Armſtrong had purſued his | Norwood's] 
orders, and arreſted Mrs, Barker, without any writ, or any other 
authority; there can be no doubt but both Norwood and Arm- 


flrong would, in ſuch caſe, have been guilty of treſpaſs and falſe 


impriſonment ; in the preſent caſe Norwood had no writ of ca. 


fa. againſt Mrs. Barker, for an illegal writ is as no writ, it be- 


ing void. So Mr. Norwood, in the preſent caſe, of his own mere 
; | | authority, 
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authority, without any other, ordered Mrs. Barker to be arreſted ; 
and I humbly inſiſt, that whether Norwood did this wrong wil- 
fully or ignorantly he is anſwerable in this attion ; and more 
eſpecially as he has pleaded not guilty, and hath not attempted to 
juſtify or excuſe for he has done as an attorney ; it muſt be 
taken that he has acted without the authority or proceſs of the 
court, becauſe he has not pleaded it ; he did not plead jt, becauſe 
if he had pleaded it, he muſt have ſet forth the judgment in his 
lea, and then it would have appeared clearly to the court that 
he had done wrong. 


The court cannot take notice of any damage or injury Mrs. 
Braham hath ſuffered, or may ſuſtain by the - mis-feaſance or 
miſconduct of Mr. Norwood her attorney, that matter not bein 
the ſubject of this action; and whether Norwood did this rel: 
paſs as the attorney of Mrs. Brallam or not, is wholly unknown 
to the plaintiff Mrs. Barker, ſhe _ knows that Norwood is a, 
principal treſpaſſer, by putting an illegal writanto the hands of 
Armſtrong, and giving him orders to arreſt and impriſon Mrs. 
Barker the plaintiff, : | 


As to the damages given by the jury I ſhall ſay nothing, be- 
cauſe 1 this caſe they certainly are the only proper judges 
thereof. | 


Serjeant Sayer for the defendants—I humbly inſiſt, notwith- 
ſtanding what has been ſaid by my Brothers, that this action doth 
not lie againſt Mr. Norwood for a mere flip or miſtake which 
he hath committed in acting as an attorney for his client; I call it 
a mere ſlip or miſtake, becauſe the court of * Bench thought 

it amounted to nothing more, when they ſet aſide the capras ad 
ati gfaciendum and diſcharged Mrs. Barker out of priſon, without 
ordering Mrs. Braham "=, Norwood to pay any coſts. 


If I am right in this point of law, viz. that an action of treſ- 

paſs vi et arms will not lie againſt an attorney for a mere ſlip or 
miltake in his office of attorney, and it r by the evi- 

dence reported by your lordſhip that Norwood a 

an attorney in this caſe, that evidence deſtroys the plaintiff's 

action; and whatever matter deſtroys the plaintiff's action may 
be given in evidence upon the general iſſue. 


If gentlemen in the profeſſion of the law are to be anſwerable 
for mere {lips or involuntary miſtakes, no wiſe man would prac- 
tice the law ; for humanum eft errare; and the barriſter and ſer- 
Jeant at law, as well as the attorney, would be equally liable to 
actions of this ſort for mere ſlips or miſtakes in judgment and 
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opinion; and I know not, (if this be ſo) whether it may net 
affett ſome of your lordſhip's on the bench. FT; 


An attorney and his client are conſidered in law as one perſon, 
his power is unlimited in the cauſe, and his client is ablolutely 
concluded and bound by every att which he doth in the cauſe. 
In Carth. 412. an attorney in a cauſe ſubmitted to an award 
without the direction or conſent of his client; one of the queſ- 
tions in that caſe was, whether the award ſhould not be ſet 
aſide, becauſe the attorney ſubmitted and conſented to it with- 
out the direction or conſent of his client; but the court held, as 
to that point, that the client was bound by the acts of his at- 
torney. In the caſe of Clfton verſus Grey, Mich. 341 Geo. 2. 


Z. R. the court was moved for a new trial becauſe the defen- 


dant's attorney neglected to appear and make defence at the trial; 
but a new trial was refuſed ; for they held the client was bound 
by the verdict, that the attorney was anſwerable to his client 
for negligence, and that the attorncy is conſidered as the 
party himſelf. The connection between attorney and client is 
conſidered in law, as nearer than that between baron and feme # 
the former being conſidered only as one ſingle perſon ; the latter, 
as two ſouls in one fleſh, 


It is ſaid by my Brother Davy, that Mr. Norwood is to be 
conſidered in this caſe as a mere volunteer; but T deny it ; for, 
with deference to the court, every attorney, by his oath, is 
bound to act as an attorney according to the beſt of his know- 
ledge and ability for any of the King's ſubjects by whom he 
may be retained, in caſe he be not firſt retained on the contrary 
ſide; and he 1s not totally at liberty or a volunteer whether he 
will act as an attorney or not while he continues upon the 
roll of attornies; and after a client has retained an attorney to 
ſue or defend for him, he cannot change (ſuch) his attorney 
without leave of the court. | 


My Brothers have not produced one caſe to ſhew that an at- 
torney in a caſe like this is anſwerable in treſpaſs . et arms; 


but as none ſuch as this have been brought, I may well ſay tus 
action doth not lie againſt. Mr. Norwood; and if it doth not, 
judgment mull be arreſted. a 


As to damages, if the jury have miſtaken the ground a 
went upon in that matter, they have done wrong in giving ſuc 
large damages for a mere flip or miſtake committed by an at- 
torney, without any malice whatever proved; any judge of B. 
R. at his chambers, would have ordered Mrs. Barker to - ve 
f | een 
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been diſcharged out of priſon the next day, and fo your lordſhip 
told the jury at the —— 


Serjeant Glynn on the ſame ſide for the defendants—I ſubmit, 
with deference to the court, that the facts given in evidence at 
the trial did not ſupport this action againſt Norwood one of the 
defendants ; if ſo, the verdict againſt both defendants whereby 
intire damages are given againſt them jointly 1s erroneous, 


The a&tion is not maintainable againſt an attorney; I reſt my 
objection upon this, v:z. that it doth not appear that Norwood 


was an actor as in his own perſon. It is true he ſued out the 


capias ad ſali faciendum for his client, and delivered it to Arm- 
Arong the ſheriff's officer who executed it, and I own that in 


treſpaſs all are principals; but Norwood's acts as attorney are the 


acts of his client in conſideration of law; the orders or direttions 
he gave to Armſtrong to arreſt and take the plaintiff in execution, 
| were the orders and directions of the party his client, the ſheriff 
or the court. : 


It is objected that Norwood ſued out the writ; I anſwer, that 
fact doth not make him liable in an action of treſpaſs vi et ar- 
mis; but only in an action of treſpaſs upon the caſe; and in 
delivering the writ to Armſtrong he only atted as a med;um or 
inſtrument by the direction of his client or the command of the 
court; his act may be compared to the act of a letter- carrier or 
meſſenger from the poſt - office, who delivers a letter directed to 
J. S.; if what is contained in the letter be a treſpaſs, certainly 
the meſſenger is not liable in treſpaſs; his conveying the com- 
mand of the principal is nothing, he muſt do more to become a 
treſpaſſer. 


So, Norwood being a mere officer, acted rightly in accepting a 


retainer, and is not a mere volunteer; having accepted a retainer, ' 


the law acts upon him, and he then becomes bound to do all 
acts in the cauſe for his client, to whom only he is anſwerable 
for negligence or mis-feaſance in an action upon the caſe; and 
this follows from the nature of an attorney's office, his duty to 
the court and his client ; I ſay, with great deference to the court, 
when a man acts as an attorney, he is only anſwerable to his 
elient for ſuch conſequences of his acts as are injurious to his 
client. In no caſe is an attorney anſwerable for a mal ill found- 
ed attion, the client only ſhall be amerced for falſe clamor ; 
amercements and fines always fall on the client, not on his at- 
torney. | 


As to the damages; I confeſs the meaſuring thereof is the pro- 
per province of the jury; but in this caſe the jury ſeem to — 
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miſapprehended your lordſhip, and have been miſled ; for it is 
plain there was a time when the impriſonment became the volun- 
tary impriſonment of the plaintiff herſelf, 


Lord Chief Juſtice De Grey—This argument has produced 
a queſtion of great e 2g Fray ſo let the caſe ftand over for a 
few days to be conſidered ; the caſe did accordingly ſtand over 
until the latter end of laſt Michaelmas term, and was then fur. 
ther adjourned until this term, when the judgment of the court 
was given for the plaintiff to the following effect 


Lord Chief Juſtice De Grey—After having ſtated the caſe; and 
the evidence given for the plaintiff at the trial of this cauſe, as 
reported above, proceeded to give the judgment of the whole 
court for the plaintiff. | ! 


The queſtion is, Whether an action of treſpaſs vi et armis 


can be maintained againſt Mr. Norwood the attorney as well as 


againſt Mrs. Braſtam his client, for wrongfully and illegally 
cauſing the now plaintiff Mrs, Barker to be impriſoned ; — if 


' ſuch action cannot be maintained againſt him, as well as againſt 


his client Brakham, judgment ought to be arreſted, becauſe 15o!. 
intire damages are given againſt them both, which cannot be ſe. 


vered by the court. 


But we are all of opinion that treſpaſs vi et arms well lies 
againſt both the defendants. It is certain the plaintiff hath re- 
ceived great injury in her perſon and liberty, becauſe ſhe hath 
been impriſoned by and under colour of a capras ad —— 
dum illegally taken out againſt her, which is the ſame thing as 
if ſuch writ had never been taken out at all. A man had a 
judgment, and execution executed; and afterwards the judg- 
ment was ſet aſide for being unduly obtained and reſtitution 
awarded, and afterwards the defendant brought treſpaſs againſt 
the plaintiff in the firſt action for taking the goods, and it was 


—_ that it well laid g—_ the party, for by the vacating 
O 


the judgment, it is as if it had never been; and not like a 


judgment reverſed by error, ſo is 1 Lev. 95. Turner verſus Fel- 


gate. T. Raym. 7g. S. C. Carth. 274. Salk. 674. 12 Mod. 
178. 2 Wilſon 385. 1 Stra. 309. T. Jones 815—A ſheriff, or 
his officers, or any acting under his or their authority, may 
juſtify themſelves by pleading the writ only, becauſe tat is 
ſufficient for their excuſe, although there be no judgment or 
record to ſupport or warrant ſuch writ ; but if a ſtranger inter- 
poſes and ſets the ſheriff to do an execution, he muſt take care 
to find a record that warrants the writ, and mult plead it; ſo 


mult the party himſelf at whoſe ſuit ſuch an execution is * 
| | 3 | 
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No treſpaſs can be excuſed but what is inevitable ; ſee the caſe of 
Par/ons verſus Lloyd, adjudged in the laſt term ante 341. 


Mr. Norwood has pleaded not guilty; he could not juſtify by 
a ſpecial plea, becauſe there is no record to warrant a capias a 
ſaligfaciendum againſt Mrs. Barter; nor could he have juſtified 
himſelf by pleading that he ignorantly ſued out the writ, for 
ignorance is no excuſe ; but Mr. —— ac; ag is, that 
whatever remedy there is againſt him, it is not treſpaſs vi et 
armis. 
It is true there may be circumſtances which will excuſe in 
treſpaſs vi et ar mis, as where a man goes peaceably into the houſe 
of another to demand a juſt debt; or goes to make a viſit to 
another where he is not forbidden to go; but in the preſent caſe, 
the acts done by Mr. Norwood, cannot be qualified, excuſed or 


9 — in any way whatſoever, no man can ſay that Mrs. Barker 


as not been 11legall impriſoned, or that Mr. Norwood was not 


an actor in cauſing ſuch impriſonment. 


But it is ſaid, here is no injury done by Mr. Norwood the at- 
torney ; for he acting as ſuch, is only a ſervant to his client ; 
and by ſuing out the ca. /a. and delivering it to Armſtrong the 
ſheriff's officer, and ordering him to take and arreſt Mrs. Barker 
thereupon, he only acted as a medium or inſtrument by the 
direction of his client, or the command of the court; in anſwer 
to this atl the books ſay, that all are principals in treſpaſs. 
Co. Lit..57. a. 2 Inſt. 18g. procuring, commanding, aiding or 
aſſiſting makes one a — 2 er. Bro. Irejpeſs, a 148, 232, 
dh. 1 Salk, 409,——A ſervant keeping the key of a room 
cnowing that a man is impriſoned therein is a treſpaſſer ; one 
aſſenting to a treſpaſs after it is done is a treſpaſſer. Bro. Treſpaſs, 
Hl. 133. 256, 265. 2 Hawk. Pl. Coron. 312. 


To apply what is ſaid and laid down in the books upon this 
ſubject to the preſent caſe ; they ſay, whoever procures, com- 
mands, aſliſts, aſſents, &c. is a treſpaſſer; here, the client com- 
mands the attorney, the attorney aftually commands the ſheriff's 
officer; the real commander is the attorney, the nominal com- 
mander is the plaintiff in the action, ſo attorney and client are 
both principals. f 
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It is clear that a writ of deceit will lie againſt an attorney for Cro. Jac. 
acting wrongfully in his character of an attorney to the damage 694. pl 7. 


of another. F. N. B. 4to edit. 217. Writ of Deceit. 


Clanvil in his eleventh book throughout, treats of appointing 
attornies in the places of their clients, ad lucrandum * 
um 
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dum in depending in courts of juſlice. Notandum preterda; 
" 3 ok 11. Cap. 1 7 38. quod poteſt 3 curia 
* domint Regis ponere loco ſuo alium ad lucrandum vel perdendum 
* pro eo etiam in placito quod in alia curia habet. Et præcipietur 
„ quod idem in curia ipſa recihiatur loco altefius per tale breves 
« (cap. 2.) Rex vicecomiti, vel alio prefidenti curiæ illius ſalutem: 


* ſcias quod N. poſuit coram me vel juſticiariis meis N. loco ſuo ad 


lucrandum vel perdendum pro eo in placito illo quod eft inter eum 
« et B. de una carucata terre in illa villa, vel de alia aligua re 
* nommata ; et ideo tibi præcipio quod prædictum R. loco iſſius 


« N. in placito illo recipias ad lucrandum vel perdendum pro eo. 


% Teſte, &c.“ 


The ancient books of Britton and Bracton alſo treat of at-. 
tornies; and various ſtatutes, rules, and regulations, have been 
made touching attornies from ancient time down to the prefent, 
not neceſſary to be particularly taken notice of, but it is re- 
markable that in the reign of Hen. 4. (nearly 400 years ago) at- 


tornies were not fo learned in the laws as before that time, for. 


there is a ſtatute of the 4 Hen. 4. cap. 18. intitled, the puniſhment 
of an attorney found in default, which ſays, That tor ſundry 
damages and miſchiefs that have enſued before this time to 
divers perſons of the realm, by a great number of attornzes 
ignorant and not learned in the law, as they were wont to be 
before this time: It is ordained and eſtabliſhed, that all the 
* attornies ſhall be examined by the juſtices, and by their diſ- 
* cretivns their names {hall be put in the roll, and they that be 
" good and virtuous, and of a good fame, ſhall be received and 
* {worn well and truly to ſerve in their offices, &c. &c. 


An attorney has authority by his being conſtituted attorney 
to remit 3 found by a jury. 1 Salk. 89. his client 18 
bound by his acts. 15 


If land was loſt by default, by negle& of the attorney, the 
only remedy the party had was againſt his attorney in a writ of 
deceit. 17 Ed. g. 12. and many other books. 


An attorney is protected from maintenance; for a writ of 


maintenance doth not lie againſt him. 34 Jen. 6. 26. but 


maintenance may lie againſt his client. 


An aftion was . againſt four men, viz. two attornies 
and two ſolicitors for being attornies and ſolicitors in a cauſe 
againſt the plaintiff in an inferior court fal/o et malilioſè. knowing 
that there was no cauſe of action againſt him: and alſo for that 
they ſued the plaintiff in another court, knowing that he 


— 
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an attorney of the Common Pleas, and privileged there. Per ſolam 
curiam, there is no cauſe of action. For put the caſe as ſtrong 
as you will; ſuppoſe one be retained as an attorney to ſue for a 
debt, which he knows to be releaſed, and that he himſelf were a 
witneſs to the releaſe ; yet the court held that the action would 
not lie; for that what he does is only as ſervant to another, and 
in the way of his calling and — And for ſuing an at- 
torney in an inferior court; that (they ſaid) was no cauſe of 
action: for who knows whether he will inſiſt upon his privi- 
lege or not? And if he does, he may plead it and have it al- 
lowed. 1 Mod. 209, 210. 


Gib/on brought an action upon the caſe againſt Mudford, for 
cauſing him to be taken upon a captas ; the detendant ſaid that 
S. recovered in a certain action againſt the plaintiff, and that 
e was the lawful attorney of J. S. and took out a capias upon 
the judgment, Sc. upon which it was demurred ; it was moved 
that the plea was not good, becauſe it doth not ſhew by what 
warrant he ſued out the capras. Per Haughton, the plea is that 
he was his lawful attorney, ergo well enough. Per Dodaridge, 
an attorney need not enter his warrant, but it is ſufficient to 
file it, and that is the uſage. 2d point. The plea fays, that 
J. S. had judgment againft the plaintiff, but it doch 
recordum, &c. and therefore it was objected it is not 
good; but per G. Croke it ſeems good, for it is pleaded that there 
was a record of the judgment at the time of taking out the capras, 
which is now reverſed, and therefore we cannot plead prout 
recordum, ſo it ſeems well enough without pleadin — per 
recordum, quod fuit conceſſum per curiam. Croke — aug hton 
thought that if the attorney procures an erroneous judgment for 
his lent, the other cannot have an action upon the caſe againſt 
him for it, unleſs he hath procured it by practice. 1 Roll. _ 
408. Gibſon verſus Mudford. Trin. 16 5 Many other books 
may be ſeen touching this kind of injury, and wherein damages 
are recoverable by the common law, as F. N. B. writ of Diſceit, 


8 & 99 Comb. 2 Bro. tit. Attorney, pl. 76. Hutt. 125. flat. 


m. 1. cap. 29. 2 Inſt. 213, 214, 215, Sc. Sc. Sc. 


Upon the whole, Norwood in this caſe ſued out the capras, 
delivered it to the officer to be executed, and Mrs. Barker the 
now plaintiff has been injured by falſe impriſonment, tor which 
the law gives this action, in which all are principals; upon this 
ground we are all of opinion that judgment mult be entered for 
the plaintiff againſt both Norwood the real actor, and his client 


Mrs Braham the nominal actor. 


Judgment for plaintiff, per totam curiam. 
| Cooke 


not ſay prout 
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Black. Rep. i ini I "Vs 
1 FI Cooke widow, adminiſtratrix, verſus Coleraſt. 


[Onacove- Middleſex, ILLIAM COLCRAFT, late of C ue, 
3 [to wit) in the county of Middleſæx, Dyer, was ſummoned 

of a weekly to anſwer Ann Cooke adminiſtratrix of all and ſingular 
paywentto A. the goods and chattels, rights and credits, which were of Milliam 


aud his ex- Coole her late huſband deceaſed at the time of his death, who 


eculois, &c. 


for atem died -inteſtate in a plea that he render to her the ſaid Ann gool. 
certain) A. of Jawful money of Great Britain, which he unjuſtly detains 


. _ from her, &c.; and whereupon the ſaid Ann by Zo/eph Kaye her 
particular . ſays, that the ſaid Milliam Colcraft on the 7th ay of 
trade, the November 1761, at Weſtminſter in the ſaid county of Middleſex, | 


e bee of by his certain writing obligatory, ſealed with his ſeal, Became 
bound to ab- held and firmly bound to the ſaid William Cooke in his life-time 
Rain from ex- in the ſaid ſum of goo!. of good and lawful money of Great 


ercifiogit.) Britain, to be paid to the ſaid Willtam Cooke, or his certain at- 


This record Forney, executors, adminiſtrators or aſſigns, when he the ſaid 


is of Michael- William Colcraft ſhould be thereunto afterwards requeſted; never- 
mas tern» theleſs the ſaid MVilliam Colcraſt (although often . hath 


12 Geo. 3. . . : . . 
Rat & not paid the ſaid ſum of money, or any part thereof, to the ſaid 
"324  Wilham Cooke in his life-time, 3 the ſaid Ann ſince the 


death of the ſaid Villiam Cooke (to which ſaid Ann, ſince the 


— — death of the ſaid Milliam Cooke (to wit) on the 12th day of July 


in the year of our Lord 1769, (to wit) at Weſtminſter aforeſaid, 
in the fad county of Middleſex, adminiſtration of all and ſingu- 
lar the goods — chattels, rights and credits of the ſaid Wilham 
Cooke at the time of his death, by Frederick by Divine Providence 
lord Archbiſhop of Canterbury, primate of all England and me- 
tropolitan, was committed ;) but he the ſaid William Colcraft to 
pay the ſame hath hitherto altogether refuſed, and ſtill doth re- 

uſe to pay the ſame to the ſaid Ann, to the damage of the ſaid 
Ann of 20l. and therefore ſhe brings this ſuit, &c. And the 
ſaid Ann brings here into court, as well the writing obligato 
aforeſaid, which teſtifies the debt in form aforeſaid, the date 
whereof is the day and year in that behalf above-mentioned 
as alſo the letters of adminiſtration aforeſaid, to her the ſaid Ann 
as aforeſaid granted, which teſtify the granting of the adminiſtra- 
tion aforeſaid to the ſaid Ann in form aforeſaid, the date whereof 
is the day and year in that behalf above-mentioned, &c. 


2ſt Plea, And the ſaid William Colcraft by Philip Carter his attorney 
— 2 comes and defends the wrong and injury when, Sc. and faith, 
thereon, that the ſaid writing obligatory is not his deed,” in manner and 
form as the ſaid Ann hath aboved thereof complained againſt him, 
and of this he puts himſelf, upon the country, and the ſaid = 

do 
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ſoever, weekly and every week during the natural lives of the ,,q the ſur- 
above- named William Cooke and Ann Ris wife, and the life of vivor, 

the ſurvivor of them, the firſt payment of the ſaid weekly ſum 
of 85s. to begin and be made on Monday the 2gd day of Novem- 
ber inſtant, and the like ſum or weekly payment of 8s. on every 
Monday following during the lives of the ſaid Wilkam Cooke, and 
Ann his wife, and the lite of the ſurvivor of them, in purſuance 
and performance of certain articles of agreement bearing equal 
date herewith, and made or mentioned to be made between the 
above-named Wilham Cooke of the one part, and the above- 
bounden William Colcraft of the other part; and alſo if, the ſaid 
William Colcraft his heirs, executors or adminiſtrators, ſhall and 


And for the 
performance 
of articles of 


do well and truly obey, abide, perform, fulfil and keep, all and agreement 


every the covenants, clauſes, articles and agreements, mentioned, which are 
here fet forth. 


and contained in the ſaid articles of agreement in all things, ac- 
cording to the true intent and meaning of the ſaid articles of 
agreement, then this obligation to be void, or elſe to remain in 
full force: he alſo craves oyer of the ſaid articles of agreement 
in the ſaid condition of the aforeſaid writing obligatory men- 
tioned, and they are read to him in theſe words, (to wit) Articles 
of agreement indented, made, concluded and agreed upon this 
7th day of November, in the ſecond year of the reign of our So- 
vereign Lord George the third, by the grace of God, of Great 
Britain, France and Ireland, King, defender of the faith, &c. and 
in the year of our Lord 1761, between Milliam Cooke of the 
pariſh of Saint George, Hanover-ſquare, in the 2 of Middle. 
ſex, ſtationer and news- man of the one part, and Witham Colcraft 
of Goſwell-ftreet in the pariſh of Saint ——— Alder/gate, in the 
ſaid county of Middleſex, _—_ of the other part; whereas the 
ſaid Witham Cooke is intitled according to the agreements and 
regulations made by the proprietors of a certain news-paper 
called the Daily Advertiſer, and according to the cuſtom of news- 
men to have and receive daily of the ſaid proprietors go copies 
of the firſt impreſſion of the ſaid paper, and the ſaid Ii, 
folcraft hath agreed that the ſaid Milliam Cooke ſhall aſſign by 
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his executors and adminiſtrators, covenant, promi 
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ſaid right and title in and to the ſaid go — of the firſt im. 


preſſion of the ſaid paper, and all other his buſineſs as a news. 
man unto the ſaid Willam Colcraft, and the ſaid Wilham Colcraft 
has agreed, in conſideration thereof, to pay the ſaid Milliam Cooke 
the ſum of 85. weekly and every week, during the joint lives of 
the ſaid Milliam Cooke and Ann his wife, and the life of the fur. 
viver of them. Now theſe preſent articles witneſs, that the ſaid 
William Cooke, for the conſiderations aforeſaid, hath aſſigned, 


transferred and ſet over, and by theſe preſents doch aſſign, trans. 


ter and ſet over unto the ſaid William Colcraft his executors and 
adminiſtrators, all his the ſaid Milliam Cooke's right, title and 
intereſt in and to the ſaid go copies of the ſaid paper called the 
Daily Advertiſer of the firſt impreſſion, as ſoon as the ſame ſhall be 
publiſhed, and all his the ſaid Wi/kam Cooke's buſineſs as a news- 
man, ſubjett nevertheleſs to the proviſoand agreement herein after 
mentioned. And the ſaid Wilham Cooke doth hereby for himſelf, 
& and —_ to 
and with the ſaid Milliam Colcraſt, his executors, adminiſtrators 
and aſſigns in manner following, (that is to ſay) that he the ſaid 
Milliam Cooke, his executors and adminiſtrators, ſhall and will 
from time to time and at all times hereafter, ſo long as the ſaid * 
paper ſhall be publiſhed, procure the ſaid Wi/tam Colcraft to 
ave and receive daily and every day of and from the pro- 
prietors of the ſaid paper, go copies of the ſaid paper called the 
Daily Advertiſer, of the fl impreſſion of the ſaid paper ear] 
every morning as ſoon as the ſame ſhall be publiſhed ; and al/o 
that he the ſaid William Cooke ſhall not, at any. time hereafter, 
vend or ſell any news-papers, nor in any wiſe deal as a news-man 
in ſelling news-papers, magazines or other periodical papers which 
are generally deemed to belong to the bufineſ! of a news- man, exce 
ſuch magazines or other periodical papers as the ſaid William 
Coole ſhall ſell for the ſole benefit of the ſaid William Colcraft, 
his executors, adminiſtrators and aſſigns; and further, that he 
the ſaid Wilkam Cooke ſhall and will uſe his utmoſt endeavours 
to = for the ſaid William Colcraft all his the ſaid William 
Cooles cuſtomers in the buſineſs of a news- man. And the ſaid 
Wriliam Colcraft in conſideration of the premiſes doth ſor himſelf, 
his heirs, executors and adminiſtrators, covenant, promiſe and 
agree to and with the ſaid Wilkam Cooke, his executors, admi- 
niſtrators and aſſigns, that he the ſaid William Colcraft, his heirs, 
executors and adminiſtrators, ſhall and will well and truly pay 
or cauſe to be paid unto the ſaid William Cooke, his executors, 
adminiſtrators and aſſigns, weekly and every week during the 
natural lives of the ſaid Wilkam Cooke and Ann his wife, and the 
life of the ſurvivor of them, the weekly ſum of 85. of lawful 
money of Great Britain, clear of all taxes and deduttions what- 
ſoever ; the firſt payment of the ſaid weekly ſum of 8s. to be- 
| Sin. 


, 
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gin and to be made on Monday the 2 gd of November inſtant, and 


the like ſum or weekly payment of 8s. on every Monday follow- 
ing, during the lives of the ſaid Milliam Cooke and Ann his wite 
and the life of the ſurvivor of them; and alſo that he the ſaid 
William Colcraſt ſhall not, during his natural life, vend or deal 
in ſtationary ware, books or pamphlets, except magazines and 
periodical pamphlets, which are uſually eſteemed the buſineſs of 
a news-man, Provided always, and theſe preſents are upon this 
condition, and it is hereby declared and agreed to be the true 
intent and meaning. of theſe preſents, and of the parties here. 
unto, that if default ſhall happen to be made. in the ſaid weekly 
payments or any of them, ſo that there ſhall be at any time due 
to the ſaid William Cooke, his executors, adminiſtrators or aſſigns 
four pounds or upwards on account of the non-payment thereof, 
that then and in ſuch caſe, the aſſignment hereby made of the 
ſaid go copies of the ſaid firſt impreſſion of the ſaid Daily Ad- 
vertiſer ſhall be void; and the ſaid William Cooke, his executors, 
adminiſtrators or aſſigns ſhall be at liberty thenceforth to receive 
the ſame from the proprietors of the ſaid paper, and to diſpoſe 
of his right thereto, and to follow the buſineſs of a news-man 
as if theſe preſents had not been made, any thing herein con- 
tained to the contrary thereof in any wiſe notwithſtanding. 
Provided alſo, and it is further declared and agreed to be the 
true intent and meaning of theſe preſents and of the parties here. 
unto, that in caſe ſuch default ſhall be made in the ſaid weekly 
e- as aforeſaid, and the ſaid Wilham Cooke ſhall re- aſſume 

is right to the ſaid go copies and the buſineſs of a news- man, the 
ſaid William Colcraft, his heirs, executors or adminiſtrators ſhall 
continue to pay the ſaid weekly ſum to the ſaid MVilliam Cooke, his 
executors, adminiſtrators or aſſigns, during the lives of the ſaid 
William Cooke and Ann his wife, and the life of the ſurvivor of 
them, in the ſame manner as if the ſaid alhkam Cooke was to con- 
tinue and enjoy the ſaid go copies of the ſaid paper of the firſt 
impreſſion and the ſaid Wilham Cooke was to continue to be de- 
barred from exerciſing the buſineſs of a news- man. In witneſs 
whereof the parties fiſt above-named have hereunto ſet their 
hands and ſeals the day and year firſt above-written ; which Whereupon 
being read and heard, the ſaid William Colcraft ſaith, that the % — 
ſaid Ann ought not to have her aforeſaid action thereof againſt ent d de 
him, becauſe he ſaith that he the {aid William Colcraft paid and 8s. per week 
cauſed to be paid unto the ſaid William Cooke always during the cane 
life-time of the ſaid Wilkam Cooke, weekly and every week, and began 
from and after his death until the 16th day of July in the year andthe ar- 
1770, unto the ſaid Ann, weekly and every week, the weekly ſum ticles of 
of 8s. of lawful money of Great Britain, clear of all taxes and 
deductions whatſoever, the firſt payment whereof was began and 
made on Monday the 23d of November in the year of our _ 

2 | 1761, 


zd Plea. 


To the like 
eſtect, with 
little varia- 


tion, 
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1761, 1n the ſaid articles mentioned according to the tenor, true 
intent and meaning of the conditions of the ſaid writing obli- 
gatory and the ſaid articles; and that he the ſaid Milliam Colcraft 
ath not at any time ſince the making the ſaid writing obli- 
atory and the ſaid articles, vended or dealt in ſtationary wares, 
ooks or pamphlets, except magazines and periodical pamphlets, 
which are uſually deemed the buſineſs of a news-man ; but the 
ſaid William Colcraft further ſaith, that before and on the ſaid 
16th day of July in the year of our Lord 1770, and from thence 
hitherto (during all which time the ſaid news-paper called the 
Daily Advertiſer hath been publiſhed) ſhe the ſaid Ann as ad- 
miniſtratrix of the-goods and chattels, rights and credits of the 
ſaid William Cooke hath neglected and refuſed (although often re- 
queſted) to procure the ſaid Wilkam Colcraft or his aſſigns, to 
have and receive daily and every day, of and from the proprie- 
tors of the ſaid paper, go copies of the ſaid paper called the 
Daily Advertiſer of the ern impreſſion of the ſaid paper early 
_ morning as ſoon as the ſame was publiſhed, — therein 
wholly failed and made default, and he the ſaid Milliam Colcraft 
had not, not had his aſſigns or aſſignees during all that time, or 
during any part thereof by the procurement of the ſaid Ann or 
otherwiſe, go copies of the ſaid paper of the firſt impreſſion of 
the ſaid paper, early every morning as ſoon as the ſame was pub. 
liſhed, contrary to the tenor = effeft of the ſaid articles, 
whereby the ſaid Wilham Colcraft loſt and was deprived of the 
benefit of the ſale of the ſaid paper, which ought according to 
the tenor of the articles aforeſaid to have accrued to him (to wit) 
at We/tmnſter aforeſaid ; and this he the ſaid Milliam Colcraft is 
ready to verify: wherefore he prays judgment if the ſaid Ann 
ought to have her aforeſaid ion thereof againſt him, Sc. 
And for further plea in this behalf, he the ſaid Wilkam Colcraft 
by like leave of the court for this purpoſe firſt had and ob- 
tained according to the form of the ſtatute in ſuch caſe made and 
provided ſaith, that the ſaid Ann ought not to have her afore- 
ſaid action thereof againſt him; becauſe he ſaith, that he the ſaid 
William Colcraft paid and cauſed to be paid to the- ſaid Wilham 
Cooke, always during the life-time of the ſaid Wilkam Cooke, 
weekly and every week, and from and after his death until the 
16th day of July in the year 1770,, unto the ſaid Ann, weekly 
and every week the weekly ſum of 8s. of lawful money of Great 
Britain, clear of all taxes and deductions whatſoever, the firſt 
payment whereof was begun and made on Monday the 2gd day 
of November, in the year of our Lord 1761, in the ſaid articles 
mentioned, according to the tenor, true intent and meaning of 
the condition of the Paid writing obligatory and of the ſaid ar- 
ticles, and that he the ſaid William Colcraft hath not at any 
time ſince the making of the ſaid writing obligatory, and ber 
Y 1 Al 


Hitany TERM 13 Geo. III. 1773. 385 


ſaid articles vended or dealt in ſtationary ware. books or 
pamphlets (except magazines and periodical pamphlets which 
are uſually deemed the buſineſs of a news-man) but the ſaid But defand- 
William Colcraft further ſaith, that ſince the death of the ſaid A 
Millam Cooke (to wit) before and on the ſaid 16th day of July, plaintiff hath 
in the year of our Lord 177, and from thence hitherto, ſhe the done ſome 
ſaid Ann hath vended fold and dealt in magazines and other pe- _ * 
riodical pamphlets, which are generally deemed to belong to the peerage 
bufineſs of a news-man, and which were not, nor were, nor was agreement, 
any or either of them ſold or dealt in or vended by her the ſaid Ann, 
for the ſole benefit of him the ſaid William Colcraft, or his affugns 
or aſſignee, or in any manner for the benefit of him or them, an 
or etther of them (to wit at Weſtminſter afore/aid, contrary to the 
tenor and effet of the ſaid articles, whereby the ſaid Wilham 
Colcraft loſt and was deprived of the benefit of the ſale of the 
ſaid magazines and other periodical pamphlets, ſo by her the ſaid 
Ann fold as aforeſaid, — which ought ar ng to the tenor 
of the articles aforeſaid to have accrued unto him (to wit) at 
Weſtminſter aforeſaid ; and this he the ſaid William Colcraft is 
ready to verify: wherefore he prays judgment if the ſaid Ann . 
ought to have het aforeſaid action thereof againſt him, &c. 

. Wrm. Kempe. 


And the ſaid Ann as to the ſaid plea of the ſaid William by Replication 
him ſecondly above ꝓleaded ſays, that ſhe by reaſon of any thing ts the ſecond 
therein contained, ought not to be barred from having or main- — 
taining her aforeſaid 5 thereof againſt him the ſaid William the country. 
Colcraft, becauſe proteſting that the ſaid Wilkam Colcraft did 
not pay or cauſe to be paid unto the ſaid Wilkam Cooke always 
during the life-time of the ſaid William Cooke, weekly and eve 
week, and from and after his death until the 16th day of Juby 
1770, unto the ſaid Ann, weekly and every week, the weekly ſum 
of 85. of lawful money of Great Britain, clear of all taxes and 
deductions whatſoever, in manner and form as the ſaid William 
hath above in his ſaid ſecond plea alleged; yet for a repli- 
cation in this behalf the ſaid Ann ſays, that the ſaid Wilham 
Colcraft has had and received daily — every day, of and from 
the proprietors of the ſaid paper, 30 copies of the ſaid paper 
called the Daily Advertiſer, of the firſt impreſſion of the ſaid 
paper, early every morning as ſoon as the ſame was publiſhed 

y the procurement of the ſaid Ann, according to the tenor and 
effe&t of the ſaid articles; and this ſhe prays may be inquired 
of by the country. | | 
1 3 1 „ Plaintiff de- 

And the ſaid Ann ſays, that ſhe by reaſon of any thing in the ues gene- 
ſaid plea of the ſaid William by him thirdly above in pleading rally to the 
alleged, ought not to be barred from having or maintaining — 2 

Vol. III. Cc C er point of ab- 
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Defendant 
Joins iſſue to 
the replica- 
tion to the 
ſ-cond plea, 
and joints in 
demurrer as 
to the third 
plea. 
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her aforeſaid action thereof againſt him the ſaid N illiam Colcraſt, 
becauſe the ſays that the plea aforeſaid, and the matter therein 
contained, are not ſufticient in law to bar the ſaid Ann from 
having or maintaining her aforeſaid action thereof againſt the ſaid 
Wilkam, to which ſaid plea the ſaid Ann is under no neceſſity, 
nor is ſhe in any wiſe bound by the law of the land to anſwer ; 
and this ſhe is ready to verify: wherefore for want of a ſufficient 
plea in this behalf the ſaid Ann prays judgment and her debt, 
together with her damages by occaſion of the detaining that debt, 


to be adjudged to her, &c. 


And the faid William as to the ſaid plea of the ſaid Ann by 
her above pleaded, in reply to the ſaid plea of the faid Milliam 
by him ſecondly above pleaded, and whereof the ſaid Ann hath 
put herſeif upon the country, he the ſaid Milliam doth the like, 
Sc. And the ſaid Wilham inaſmuch as he in his ſaid plea by him 
thirdly above in pleading hath alleged ſufficient matter in law 
to bar the ſaid Ann from having her aforefaid action thereof 
againſt him, which he the ſaid William is ready to verify, and 
which ſaid matter the ſaid An doth not deny, nor in any man- 
ner anſwer the ſame, but hath altogether retuſed to admit the 


verification thereof, he the ſaid William as before prays judgment, 


and that the ſaid Ann may be barred from having her aforeſaid 
aftion thereof againſt him, &c. | 
| William Kempe. 


In this term, the demurrer upon the third plea was argued 


by Serjeant Walker for the plaintiff, and Serjeant Kempe for the 


_ defendant. 


Serjeant aller The third plea is no legal defence to this 
aftion, it is not within the terms of the agreement ; the covenant 
is in theſe words, via. That he the fad William Cooke ſhall 
not, at any time hereafter, vend or ſell any news- papers, nor 
in any wile deal as a news- man in ſelling news-papers, ma- 
% gazines or other periodical papers, which are generally deemed 
to belong to the buſineſs of a news-man, except ſuch ma- 
4 err or other periodical papers as the ſaid William Cooke 
© ſhall ſell for the ſole benefit * the ſaid William Colcraft, his 
* executors, adminiſtrators and aſſigns.”——This covenant only 
extends to William Cooke himſelf, not to his repreſentative, it is 
a mere perſonal covenant, and binds no body but himſelf; ſo 
that the allegation in the third plea by the defendant, wherein 
he ſays that after the death of the ſaid Villiam Cooke, ſhe the ſaid 
Ann 7s is his adminiſtrator] hath vended, ſold and dealt in 
magazines and other periodical pamphlets, which are — 
| ceme 
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deemed to belong to the buſineſs of a news- man, &c. is nuga« 
tory, and no anſwer to the plaintiff's declaration. 


But ſuppoſing there had been a covenant binding upon the 
repreſentative ot William Cooke, it could not have been pleaded 
in bar at this caſe, for damages in an action of covenant are un- 
certain, and in the breaſt of a jury; ſo tis impoſſible to plead 
an uncertain covenant (as camages) in bar of another covenant, 
as appears by 7 Rep. 10. b. Ughtred's caſe, which cites 48 Ed. g. 
3 & 4- for good laws, © where it appears that indentures were 
made between Sir Rafe Poole, Knt. of the one part, and Sir 
* Rickard Tolceſter of the other part, by which Sir Rafe cove- 
„ nanted with Sir Rickard to ſerve him with three Eſquires 
« of arms in the war of France, and Sir Rickard covenants for 
„it to pay him forty-two marks, in this caſe each party hath 
equal remedy.” If the preſent caſe had reſted upon a con- 
dition precedent to have been performed by Milliam Cooke or his 
repreſentative, it might 2 have required another conſider- 
ation, as appears by Ughtred's caſe, 7 uy. 10, 11. where divers 
points touching conditions Precedent and ſubſequent, and cove« 
nants are laid down and ſettled. 


Serjeant Kempe for the defendants—This caſe reſts upon the 
intention of the parties. The articles of agreement and the bond 
are to be taken together, as if both were contained in the ſame 
inſtrument, whereby William Coole, a ſtationer, being intitled to 
go copies every day of a news-paper called the Daily Advertiſer, 
agrees to aſſign the ſame to the defendant, who in conſideration 
thereof agrees to pay William Cooke 85. per week; I conceive it 
is a condition precedent, that the go copies ſhall be delivered 
every day to the defendant before the weekly payment ſhall be 
made; the conſideration to be paid is not a groſs ſum, but a 
weekly ſum which a poor news-man could only raiſe by ſale of 
the papers; and it is provided that upon failure of payment of 
the % per week, and upon 4/. being in arrear, the whole aſ- 
ſignment of the papers to be void; ſo that it ſeems to me very 
clear that it was a condition precedent that Cooke ſhould firſt de- 
liver the papers, and then the defendant was bound to pay, and 
not before. All agreements are executory or executed, this agree- 
ment is executory, and the caſe of Thorpe and Thorpe, 1 Lutw. 
245. applies to it, and ſo does 1 Burro. goo. Hob. 88. and many 
other caſes cited in Thorpe and Thorpe. 


It is objected this covenant doth not extend to the plaintiff the 


adminiſtrator. ——In anſwer, it is laid down in Cro. Eliz. 55g. 
Hyde verſus Dean and Canons of Windſor, that a covenant hes 
againſt an exegutor in every caſe, although he be not named, — 
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leſs it be ſuch a covenant as is to be performed by the perſon of 
the teſtator which they cannot perform; and here in this caſe 
the plaintiff may perform the covenant by not vending news- 
66d Sc. executors who are to reap advantage ſhould be bound 

y covenant of their teſtators. Qui ſentit commodum ſentire debet 
et onus; the demurrer admits that Mrs. Cooke has dealt in news- 

apers for her own benefit, and not for the benefit of the de. 
— Colcraft, ſo ſhe has broken her covenant, which is in the 
nature of a condition precedent, and ought to have been per- 
formed before ſhe can maintain this action, ſo I pray judgment 
for the defendant. | 


Serjeant Walker was ready to reply ; but the court ſtopped 
him, they being of opinion that this was a very clear caſe, and 
the plaintiff muſt have judgment. 


Curia,—The queſtion for our conſideration is, Whether the 
third plea is good? And we are of opinion that it is not an an- 
ſwer to this action; it appears by the articles that the covenant 
by William Cooke not to vend or ſell any news-papers, &c. was 
only a reſtriftion laid on himſelf, and muſt expire with his 
life; we think this action is well brought by Mrs. Cooke, for it is 
clear by the agreement that the 8s. per week was to be paid to 
Cooke and his wife, for their lives and the hfe of the ſurvivor : 
ſuppoſe Cooke had made a ſtranger his executor who was a 
news-man, ſhall that executor be hindered from being a news- 
man ? No certainly. | 


gong for the plaintiff on the demurrer to the third plea 
{abſent Lord Chief Juſtice De Grey.) | 


2 Black, Rep. Stephenſon verſus Hardy. C. B. 


872. S. C. 


An indebitatus ACTION upon the caſe upon promiſes; the declaration | 
ieee, for contained eight counts; the ſixth count runs thus, iz. 

che 4,005 2 That the defendant on ſuch a day and year, was indebted to 

the requeſt of the plaintiff in thirty pounds, for money before that time lent 

the hutband «© by the plaintiff to Ann the wife of the defendant in his ab- 

s a 800d « ſence, and at his ſpecial inſtance and requeſt, and being ſo in- 

debted he promiſed payment.” Iſſue being joined upon non 

aſſumpſit, this cauſe was tried at the ſitting after laſt term, when 

a general verdict upon all the counts in the declaration was 

__ for the plaintiff. ——It was proved at the trial that the 

efendant being about to ſet out _ a voyage to Ireland, de- 


ſired the plaintiff to lend his [defendant's] wife money if ſhe 


ſhould have occaſion for it in his abſence, the plaintiff accord- 
1 


ingly 
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ingly did lend her a certain ſum, for which this action was 
brought. 


It was objefted by Serjeants Davy and Walker in arreſt of 
judgment, that a huſband cannot be indebted for money lent to 
his wife, that ſhe cannot contract, or borrow money; but they 
ſaid, if it had been alleged that the defendant was indebted in 
ſo much money advanced by the plaintiff to Ann the wiſe of the 
defendant, at /ns inſtance and requeſt, it would have been right 
enough; but argued that the word bent is a technical term, the 
legal idea or meaning whereof is ſo certainly eſtabliſhed and 
fixed, that it is as impoſſible for the huſband to be indebted for 
money lent to his wife, as it is for A. to be indebted to B. for 
money lent to C. a third perſon, and cited Marioit verſus Lifter, 
1 Wilſon 141. and 1 Salk. 2g. 2 Vent, 6. 


Serjeant Burland for the plaintiff—In anſwer to the objection, 
ſaid, that money ent to a wife at the inſtance and requeſt of a 
huſband is the very ſame as if it was alleged to have been /ent 
to the huſband himſelf; a wife may make an inchoate contratt, 
which the huſband may afterwards confirm or diſaſfirm; here 
the contract is made at his requeſt before, ſhe is only the hand 
which he makes uſe of to take and receive the money; the caſes 
cited are very different from this, thoſe were caſes of money lent 
to a third perſon, this caſe is money lent to the huſband him- 
ſelf, at his requeſt [to the plaintiff ] to deliver it into the hands 
of the wife. 


Lord Chief Juſtice De Grey—This is a very poor ſhift of the | 


detendant to delay the payment of a juſt debt; if goods are de- 
livered to the with at the inſtance and requeſt of the huſband, 
he is bound by a contract expreſſed; if a huſband turns his wife 
out of doors unjuſtly, and ſhe buys neceſſaries of life, he is bound 
to pay for the ſame by.an implied premiſe ; he is alſo bound b 

all her contracts for neceſſary — during cohabitation, and al. 
though the goods be adually delivered to her, yet they are goods 
fold and delivered to him; you cannot make a contract with an 
infant, but you may plead that you lent an infant money to buy 
neceſſaries 2 to his ſtate and quality, and that the money 


was laid out in neceſſaries; it is admitted that if the word adeanced 


had been inſerted in the count inſtead of the word dent, it 
would have been good; I think [in this caſe] the word bent 
1s the ſame as the word advanced ; and that this is not like the 
caſes cited, which are good law; I think that a loan to the wife 
at the requeſt of the huſband, is the ſame, in law, as if the /oan 
had been to the huſband himſelf. And of the ſame opinion were 
all the other juſtices; and Blackſtone Juſtice obſerved, that it 

e e 3 | was 


389 


390 | Hitary Tzzxx 13 Geo. III. 1773. 


was truly ſaid by my Brother Burland, that a wife might make 
an inchoate contract, which the huſband might afterwards, con. 
firm or diſafhrm, and that here he had (if the expreſſion may be 
allowed) previouſly confirmed the contract for the loan. 


Judgment for the plaintiff, per totam curiam. 


2 Black. Rep. Murray verſus Harding junior, Clerk. C. B. 


859 S. C. 
[Purchaſe of HE defendant Harding in June 1766, being rector of 


e Grafton, and having occaſion to borrow 100. applied to 
che vendor one Markham an attorney to procure that ſum for him upon his 
(32 years od) perſonal ſecurity; Mqgrkham told him he might (perhaps) be 
— able to get him the money if he would grant an annuity out of 
not uſurious: his rectory and tithes for ſix years' purchaſe; Harding being in 
notwithſtand- diſtreſs, was willing to do this; Markham applied to the plain, 
ing it 1s me tiff Mrs. Murray, to advance to the defendant Harding 1200. 
the option of and told her that, in conſideration thereof, Harding propoſed to 
the Vendor grant her an annuity of 20l. per annum out of his rectory, during 
8 of his life, and that if he ſhould have any other benefice, the 
and bs mit. fame ſhould alſo be a ſecurity to her for the annuity ; with a 
take ofthe proviſo or on condition that if Harding ſhould pay the plaintiff 
nil Le 120, at the end of five years the annuity ſhould ceaſe ; and be- 
in the recital ſides, that Harding was willing to give her his bond in the 
of the deeds.] penalty of 240/. to pei form the terms and conditions aforeſaid, 
and a warrant of attorney to confeſs judgment thereon ; and to 

pay the expences of making the deeds and ſecurities; to this pro- 

poſal the plaintiff Murray agreed with Martham the defendant's 


attorney or agent. | 


On the 24th of June 1766, the propoſal, ſo agreed and con- 
ſented to as above, was carried into execution by a deed made 
between the parties, reciting, that whereas R. Harding had oc- 
caſion to BORROW 100. . propoſed to grant an annuity out of 
the ſaid rectory and tithes in conſideration thereof, and that 
Mrs. Murray had agreed to lend him the ſame; therefore the 
deed witneſſed that in conſideration of 1201. paid by Murray to 
Harding, he thereby granted her an annuity of 200. out of his 
rectory with power of diſtreſs; provided that if he paid her 
5 120l. at the end of five years, v:z. the 24th of June 177 1, chen 
*[and ſhe the annuity to ceaſe,* otherwiſe the deed to remain in force 
ſhould give quring Harding's life ; and that if he ſhould have any other be- 
2 nefice, the ſame ſhould be a ſecurity for the annuity; he alſo 
Kn Black. executed a bond in the penalty of 2 ol. conditioned for the 
Rep. 860.] performance of the premiſes ed in the deed, and alſo a 

warrant of attorney to confeſs judgment thereon, and paid - 
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for preparing the ſecurities, and two r. to Markham for 
commiſſion. The judgment upon the bond and warrant of at- 
torney was entered upon — in Trinity term, 6 Geo. g. 1766, 
and the annuity has been paid up till June 1771, but the 1200. was 


not then paid, ſo the deed is become abſolute; and two quarters 
of the annuity being due and unpaid at Lady-day 1772, the plain- 


tiff, in May 1772, took out a fier: ſacias againſt the defendant, 
and indorſed the ſame for the ſheriff to levy 1957. thereupon, 
which the ſheriff did; and Markham the attorney ſays in his 
affidavit, that the reaſon for levying the whole, was, becauſe he 
apprehended the judgment, being upon the bond, would be at 
an end, or elſe fe would only y marked the writ for the 
ſheriff to have levied what was due upon the annuity at Lady- 


day 1772, with poundage and coſts. 
Upon affidavits of the facts above tated, and ſuppoſing that 


this was an uſurious contract, it was moved, in Trinity term 
laſt, that the judgment might be ſet aſide, and the money levied 
upon the fieri facias in the hands of the ſheriff be returned to 


the defendant ; when the court made a rule to ſhew cauſe in 


Mickaelmas term laſt, and in the interim, ordered the mone 
levied to remain in the hands of the ſheriff, | 
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Serjeant Burland ſhewed cauſe for the plaintif—The ground of Michaelmay 
this application to the court to ſet aſide and vacate the judgment vm, 13 Geo. 


and execution, is, that this is an uſurious contract, as being a loan 
of money to be repaid to the lender in all events, with more 


than lawful intereſt tor the uſe thereof. 


I ſubmit to the court, that upon the face of this deed the 
contract is not uſurious ; ſix years' purchaſe is a good conſider- 
ation for this annuity, for the life of the vendor; but here, the 
ſecurity is not co-extenſive with the life of Harding the ven- 
dor; he may be deprived of, or reſign his benefice ; courts of 
juſtice do not wei in golden ſcales, what 1s the exact value 
of an annuity ; — in a contract of this kind, where the lender 
riſks the lots of the whole, every one has a right to make the 
beſt and moſt advantageous bargain he can. See the caſe of the 
— + 1 verſus Janſon. 1 Atkins 301. 1 Wilſon 
206. S. C. | 


The caſe of the King verſus Drury, 2 Lu. 7. is very like the 
eaſe at bar. Drury was indifted upon the ſtatute of uſury, for 
taking 70. 10s. for the uſe of gool. for a quarter of a year; 
upon not guilty, it was tried before Hale Chiet Juſtice at Guild, 


Hall; where, upon the evidence, the caſe appeared to be thus ; 
Brown had a leaſe of a houſe of the an of Suffolk for forty 
CC 4 years | 


3-1773. | 
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years at 5/. per annum rent. Brown agreed with one Drue ta 
aſſign the term to him for goof. but Drue not having the money, 
Drury by agreement with Drue paid the goo/. and took the 
aſſignment to himſelf; and then Drury demiſed the houſe to 
Drue for thirty-nine years and three-quarters of a year, at the 
rent of 35“. whereof 50. to be paid to the Earl of Suffolk, and 
the gol. reſidue to Drury to his own uſe, Drue covenants to 
pay the rent, and to perform the other uſual covenants in leaſes 
for repairs, &c. and Drury covenants, that if, at the end of four 
years, Drue pays to him gool. then the rent ſhall ceaſe, and 
that then he will convey the reſidue of the term to Drue. And 
by Hale Chief Juſtice this was not u/ury within the ſtatute ; for 
Drue was not obliged to pay the gool. to Drury; but at his 
election he might pay it if Fe would, and thereby determine the 
rent and have the term; ſo that, in effect, it is nothing but a 
bargain for an ANNUITY of god. no annum for thirty-nine years 
— three quarters for gool. to be ſecured in this manner, but 
determinable ſooner if the grantor pleaſed, but the grantee had 
not any remedy to have again the goo!. if it did not pleaſe the 
grantor to pay it at the end of the four ears, and ſo the taking 
of the 7. 10s. is not uſ/ury,——But it Drury had had any ſe- 
curity to be repaid the pool. or by any collateral agreement it 
was to have been repaid, and this manner of contract had been 

contrived to avoid the ſtatute, it would have been otherwiſe ; 
but as it is here, it is only a purchaſe of an annuity of gol. for 
thirty-nine years and three quarters for gool. determinable b 

the grantor, at the end of four years if he pleaſed. And — 
ingly the jury found the defendant not gulty. | 


So in the cafe” at bar, Harding was not obliged to pay the 
1207. but at his election he might pay it if he would, and 
thereby determine the annuity ; ſo that, in truth, it is nothing 
but a bargain for an annuity of 200. per annum, ſecured as above 
hon the re&tory and tithes of Grafton, but determinable ſooner if 

arding the grantor pleaſed, and 1s not a loan of money, to be re- 
paid in all events, and where there 1s not a /oan of money or ſome 
thing elſe to be repaid, or returned again, in all events, there can 
be no u/ury herever the principal money is at riſk and 
hazard, and not to be repaid in all events there cannot be uſury ; 
the grant of an annuity for lives not only exceeding the rate 
allowed for intereſt, but alſo exceeding the known proportion for 
contracts of this kind, in conſideration of a certain — of money, 
is not within the meaning of the ſtatute of u/ury, unleſs there 
were ſome underhand bargain for the ſecurity of the repayment 
of the principal conſideration- money. 1 Hawk, pl. coron. 247. 


fd. 15: 


Although 


Hilary Term 13 Geo. III. 1773. 


Although the original converſation was concerning a loan of 
money, yet, if that loan is not carried into execution, but in- 
ſtead thereof an annuity is granted in conſideration of ſo much 
money advanced and paid by the plaintiff to the defendant, and 
which he might never be obliged to repay, it is no /oan, but a 
fair contract tor the purchaſe of an annutty. 


The caſe of Tanfield verſus Finch, Cro. Eliz. 27. and 1 An- 
derſon 121. S. C. is very applicable to the preſent cale; Finck 
gave to Tanfield 3661. for an annutty of 1201. per annum, during 
twenty-three years, it was held that this is clearly no u/ury, 
when there was no communication between them to have any 
conſideration for the loan of the 366.; for this annuity was pur- 
chaſed bond fide, without any corrupt intent or bargain: and if it 
had been gol. per annum for forty years for 1001. it had been 
no i,, no more than if one. for 100/. — lands worth 
4ol. per annum. Another matter was in this caſe; that after the 
grant of the annuity of 1207. for twenty-three years for the 

66“. in hand paid, Tanfield for the aſſurance of the annuty, in- 
eoſſed Finch of land worth 1000. per annum, to the uſe of” Tan. 
eld and his heirs, upon condition that if the money were not 
paid, it ſhould be to the uſe of Finck in fee; and all the juſtices 
eld it was no u/ury, for the mortgage was only for the aſſurance 
of the annuity. 


It was holden by the whole court in Fuller's caſe 4 Leon. 208. 
that if one gives good. to another to have an annuity of gol. 
aſſured to him for one hundred years, if he, his wife and four of 
his children ſhall ſo long live, that this is not w/ury; ſo, if 
there had not been any condition; but care is to be taken that 
there is no communication of borrowing any money before. Cro, 


fac. 252. S. P. 


Although there is a recital in the deed, in the preſent caſe of 
a lending, yet it clearly appears, that it was a contract for the 
. of an annutty ; Harding the defendant, in his affidavit 
which has been read, ſays it was an annuty; he ſays, to the beſt 
of his remembrance, the agreement was that he might repay the 
principal to the plaintiff within five years, if he thought proper ; 
ſo that it certainly was in the option of the defendant whether he 
would pay the principal back again or not, 


It appears clearly from the caſes cited, that if the contract 
had been an abſolute grant of an annuity, it would not have been 
v/urious, and ſhall the proviſo which is for the grantor's benefit, 
make that contract uſurious which would not have been /uch 
without 


393 


Vide Pp Rep. 
69 Burton's 
caſe, 


394 


HiLART TERM 13 Geo. III. 1773. 


without the proviſo? Certainly not. This was not a loan, but 
a fair purchaſe of an annuity ; ſo the judgment ought to ſtand 


in force. 


Serjeant Glynn for the plaintiff—The judgment ought to ſtand; 
it ſeems problematic whether the plaintiff had a good or a bad 
bargain, and hard to ſay on which ſide the advantage was in 
this caſe; although there was ſome talk, at firſt, between 
Markham the plaintiff's agent and Harding the defendarit about 
a /oan, yet a loan was never carried into execution to be repaid 
in all events, this appears to be a bond fide ſale of an annuity, and 
it was only in the defendant's option to repay the principal in 
five years, not in the plaintiff's power to oblige him ſo to do. 


Serjeant Hill for the defendant—That the rule 3 to be 
abſolute; it ſeems to be admitted by my Brothers, that if this 
was a loan, the contract was uſurious.—It plainly appears to be 
a loan for the deed recites, that whereas N. Harding had oc- 
caſion to borrow, Sc. and that Mrs. Murray had agreed to lend, 
Sc. and actually did lend the money upon an annuty ;—* I will 
„not lend you the money unleſs you will grant me an annuit 
* of 20l. during your life :” ſhe tells him in the deed, he ſha 
have the liberty of redeeming it at the end of five years ; ſo, it 
is objected, that it is at his option whether he will redeem or 
not; and therefore is not a loan to be repaid in all events, —In 
anſwer to this objection; this is plainly a mortgage, and every 
mortgage implies a loan, although there be no covenant to repay 
the money; the perſonal eſtate 1s firſt liable to pay off a mortgage, 
ſo it is a 2 is alſo a bond recited, in the penalty of 
240. for ſecuring the payments in this indenture, and if he 
did not pay the principal money at the end of five years, that 
bond would reach the principal, therefore it is groſs u/ury. 


In the caſe of King verſus Drury, 2 Lev. 7, there was no 
converſation about a loan, if there had, it would have been 
u/ury in that caſe; and in Fuller's caſe, 4 Leon. 208, it is ſaid 
but care muſt be taken that there be no commumcation of borrows 
ing money EIn the preſent caſe there was fuch communication, 
Markham the attorney procured the money to be lent, the de- 
fendant paid him, for his trouble in procuring the loan, two 

uineas, and ſeven pounds for making the deed of indenture, 
ond, warrant of attorney, and entering up the judgment, 


In the caſe of Lord Cheſterfield and Janſen, 1 Wilſon 295. 
Lord Hardwicke ſays a man may purchaſe an annutty as low as 
poſſible, but if the treaty be about borrowing and lending, = 

the 
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the annuity only colourable, the contract may be uſurious, hows 
ever diſguiſed. - 


Lauley verſus Hooper, g Atkins 278. is a ſtrong caſe for the 
defendant.— Lord Hardwicke there ſaid, that he believed ninety- 
nine out of an hundred of theſe grants of annuities were only 
colourable to evade the ſtatute of uſury. 


* _ ——- _— -* 
2... A C7,þ7cqcaaca-cfcran r01Trcqrraa i.” Re 


It is ſaid, this is not a mortgage, becauſe there is no covenant 
in the deed for repayment ; I anſwer, ſuch covenant is not 
neceſſary ; all Welck mortgages, and moſt copyhold mortgages 
are ſo, but here is an expreſs power of redeeming in five 
years. 


4 
) 


Curia. The ground of this application to the court to ſet Hilary term, 
aſide the whole, is, that it is an uſurious contract. 13 Geo. 3. 


To make a contract uſurious, there muſt be a loan of money, 

wares, merchandize or other commodity, to be repaid and re- 

ſtored to the lender with higher intereſt than the ſtatute allows ; it 

is eſſential that the thing [ont is to be returned, for it cannot be 

a loan unleſs the money or thing borrowed is to be reitored ; the 

making illegal — precarious, if the loan of the principal 

money or thing is to be reſtored, will not take it out of the ſta- 

tute; nor will any other ſhift or contrivance whatever. In the caſe If the 

of Roberts verſus Trenayne, * Juſtice Dodderidge took theſe dif- ©A\yaity goen. 

* ferences in caſes of caſual ok Firſt, if I lend 100l. to have only, and not 

„ 1200. at the year's end upon a caſualty ; if the caſualty goes to the prin- 
to the intereſt only, and not to the principal, it is vſ/ury: for = * 

« the party is ſure to have the principal again, come what will! 

come; but.if the intereſt and principal are both in hazard, it 

is not then u/ury : and it was therefore adjudged in C. B. in 

« Dartmouth's caſe, where one went to Newfoundland, and an- 

other lent him 100. for a year to victual his ſhip, and if he 

returned with the ſhip, he would have ſo many thouſand of 

*« fiſh; and expreſſes at what rate, which exceeded the intereſt 

* which the ſtatute allows; and if he did not return, that then 

he would loſe his principal; it was adjudged to be no u/ury. 

« Secondly, It I ſecure both zntereſt and principal, if it be at the 

* will of the party who is the party to pay it, it is no w/ury; as 
it I lend to one 100. for two years to pay for the loan thereof 
gol. and if he pay the principal at the year's end, he ſhall pay 
* nothing for tereſt, this is not v/ury: for the party hath his 
election, and may pay it at the firſt year's end, and ſo 1 
* himſelf.” No inequality of price, merely as ſuch, can make 


a contract v/urtous ; if there be a wager betwixt two to have 
40l. for 20. if one be alive at ſuch a day, that is not any Carth. 67, 
| uſu ry: Noy 15t. 


bb. i ooo, 
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wary: for the bargain was bond fide; and not for a /oan. ce. 
2. 642, 643+ 


In the preſent caſe, the attorney for the defendant goes to market 
to borrow tlus money, the party lending the money knows nothing 
of the matter until the propoſal made to her by the attorney, that 
the defendant would grant her an annuity, upon the terms men. 
tioned ; whereupon a contingent purchale thereof is made; the 

rice 1s not material, whether it be a good pennyworth or not 
if it be a purchaſe and not a loan. | 


It appears from the affidavits read, the deed, Sc. that the de- 
fendant was in want of money, that the attorney adviſed him 
to ſell an annuity, that the plaintiff doubted about buying, that the 
attorney ſettled the terms, not for a loan but for a purchaſe, 
that the plaintiff was not ſpoken to about lending, but about 


Oro. Jas. buying and ſelling ; the power to redeem in five years inſerted in 
a the ; ry was he act of the attorney; we are ſatisfied that the 
37. 1 22 only treated for an annuity, and not about a loan, and 
Jac. 0 that ſhe ought not to ſuffer for the miſtake of the ſcrivener in 
18 Rep. the recital in the deed about a loan; we are ſatisfied from the 

affidavit of Markham that both the principal and intereſt were in 
| ar hazard, and that it doth not m—_ to be that colourable 


ind of contract or hazard that will make it uu. 


Reſolved, that the plaintiff muſt be paid out of the money in 
the ſheriff's hand, what is due upon the annuity, and the reſt of 
the money be reſtored to the detendant, dedutting the charges 
of poundage, &c. and the judgment muſt ſtand and remain in 
force, with liberty to the plaintiff to apply to the court from 
time to time to take out execution, if the annuity be not duly 
paid, | 


— ol Barker Adminiſtratrix, Sc. verſus Braham. C. B. 


A judgment T HE plaintiff Barker having recovered a judgment for 
in B. R. or- 106“. in this cauſe, and being intitled to execution thereof 
— againſt the defendant Mrs. Braham; and Braham having re- 
a judgment in Covered a judgment for 102/, in the court of King's Bench, and 
C. B. and the __ intitled to execution thereof againſt [the now plaintiff ] 
— rf Barker; Braham moved this court that execution might be 
tif tobe Maid in this cauſe upon her. being ready and willing to ſet off 
paid by the her judgment for 102“. in B. R. againſt the plaintiff Barker's 
-— r — here for 106“. and to pay to Barker 41. che ba- 
ance. i 


Curia. 


Q 
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Curia. If A. owed B. 100. and B. owed A. 100d. ſtoppage 


was no payment at law, nor in equity unleſs under ſpecial circum- 
ſtances and in caſe of mutual demands where the balance only 
was the debt, and then equity interpoſed to make ſtoppage a 
payment, to prevent circuity of action, and multiplicity of ſuits, 
which is not favoured at law, much leſs in equity. 2 Williams 
128,——By the Roman law a ſet-off might be, but not by our 


law.—By the at. 4 & 5 Ann. chap. 17. ſect. 11. and 5 Geo. 1. | 


_ 24. ect. 11. and 5 Geo. 2. concerning bankrupts, where it 
ſhall appear to the commiſſioners that there hath been mutual 
credit given by the bankrupt and any other perſon, or mutual 
debts between the bankrupt and any other perſon at any time 
before ſuch perſon became bankrupt, the commiſhoners or the 
aſſignees ſhall ſtate the account between them, and one debt 
may be ſet againſt another, and what ſhall appear to be due 


on either ſide on the balance of ſuch account (and on ſetting. 


ſuch debts againſt one another) and no more ſhall be claimed or 
paid on either ſide reſpettively. | 


By the * 2 Geo. 2. chap. 22. where there are mutual debts 
between the plaintiff and defendant, or if either party ſue or be 
ſued as executor or adminiſtrator where there are mutual debts 
between the teſtator or inteſtate and either party, one debt may 
be ſet againſt the other; and by the „lat. 8 Geo. 2. chap. 24. the 
clauſe relating to mutual debts is made perpetual, and mutual 
debts may be ſet againſt each other, notwithſtanding ſuch debts 
are deemed in law to be of a different nature, unleſs in caſes 
where either of the ſaid debts ſhall accrue by reaſon of a penalty 
in a bond or ſpecialty; and in all actions where either the debt 
for which the action hath been or ſhall be brought, or the debt 
intended to be ſet againſt the ſame hath accrued or ſhall accrue 
by reaſon of any ſuch penalty, the debt intended to be ſet off, 
ſhall be pleaded in bar, in which plea ſhall be ſhewn how much. 
is truly and juſtly due on either fide; and in caſe the plaintiff 
ſhall recover in any ſuch action or ſuit, judgment ſhall be en- 
tered for no more than ſhall appear to be truly and juſtly due 
to the plaintiff after one debt being ſet againſt the other, as 
aforeſaid; theſe laws are taken from the civil law and founded 
in juſtice. 


397 


In a late caſe in this court, where the plaintiff had a right to Trin. 12 Geo, 
debt and coſts againſt the defendant [in one cauſe] and the de- 3. „ B. 


fendant had a right to coſts only againſt the plaintiff [in an- 
other cauſe] the court narrowed the plaintiff's execution for the 
balance due to him. We are all of opinion that this application 
to the court to narrow it's own execution, is very reaſonable, and 
that there can be no real and ſolid objection to it in you of 

aw, 
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law, juſtice or equity. Therefore let one judgment be ſet 
off againſt the other, and the rule be made abſolute for that 


purpoſe, and for the defendant to pay the balance of 4/7. due to 
the plaintiff, | Fe 5 1 


Hodges verſus Atkis. C. B. 


A ftranger to FPPRESPASS for taking the plaintiſf s goods; the defendant, 
. a corporation 


home dba as ſervant to the corporation of Shreuſbury, juſtifies taki 
ware w the plaintiff's goods as a diſtreſs for to! through the fireets of 


— — Shrewſbury, which the plaintiff refuſed to pay. 


as it ſeems. ¶ See Talbot v. Villeboys, 3 Term Rep. K. B. 142. n. and Rex v. Allgoed, 7 T. R. K. B. 746.] 


[Such Inſpec- And before the plaintiff had replied, or any iſſue was joined, 
tion ſhall not Serjeant Burland moved on the behalf of the plaintiff for a rule 
be granted, i to have liberty to = the public books and records of the 


all events, till a 
3ve is joines corporation of Shrewſbury. 


2 Black. Rep. : ö 

377. 8. C.] Serjeant Walker for the defendant objected, that the 2 
being a ſtranger to the corporation, has no right to inſpect the 
books thereof, that iſſue not being joined, it is not known what 
will be the point to be tried, that the plaintiff has not yet applied 
to the corporation and been refuſed the liberty of inſpecting the 
books, therefore this motion is premature, and is the firſt of the 
kind, for it is a motion to furniſh the plaintiff with matter for 
his reply to the defendant's plea. 


Serjeant Burland for the plaintiff anſwered. That there are caſes 
where ſtrangers have had rules for liberty to inſpett the books of 
the adverſe party, and cited 2 Barnes 194. the e Company 

verſus * which was an action brought on bye-laws again 
the defendanꝭ exerciſing the trade of a — but no member 
ol the company. Per Curiam, bye: laws affecting ſtrangers in- 
Stran. 1223. tereſt them therein; the rule, there, was made abſolute for the 
defendant to inſpect the company's books and take copies. 


Lord Chief Juſtice Do you lay it down in general that a 
ſtranger has a right to inſpett the books of a corporation ? How - 
has a ſtranger to a corporation more right to inſpe& their books, 

See 1 Wilſon than the books of a private perſon? While Lond Camden fat 
—, — „ here, there was the like motion, in the like action of treſpaſs 
— where the defendant juſtified (under the corporation of Ip/wick) 
for diſtraining for a toll for repairing the Quay there, and the 

motion was refuſed, the plaintiff there, being a {ranger to the 
corporation ; and I am ſure, in many caſes like the preſent, the 

motion has been refuſed ; however, I ſhall give no abſolute 
opinion upon the preſent motion ; becauſe iſſue is not yet joined, 

3 nor 
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nor has the plaintiff applied to be permitted to inſpect the 
books of the corporation and been refuſed, and that is a tuthcient 
© reaſon for not granting the rule at preſent. 


So the rule was denied per totam curiam. 


EASTER TERM 


13 Geo. III. 1773. 


Harriot Pleaſance Fell an infant, by her next friend,, Buck. Reg. 
verſus Solomon Fell, Eſq. $33. 8. c. 


THIS caſe was ſent from the court of Chancery to be A caſe upon 
determined by the court of Common Pleas; which a will ſeat 
ſtates, that Thomas Fell Eſq. being ſeiſed in fee of and in ante 
ſeveral freehold and copyhold eſtates, ſituate in the pariſh Chancery, for 
of Bingley, and elſewhere in the county of York, on the 7th the opinion of 
day of December 1763, duly made and publiſhed his laſt wi// bis court. 
_ teſtament, in the words and to the effect following, (that is 
to lay,) | | 


I Thomas Fell of Minerfield in the pariſh of Bingley in the [Deviſe to A. 
county of York, gentleman, do make and ordain this my laſt for life, re-. 
will and teſtament, revoking former wills, in manner and form n B. and lig 
following; I reſign my ſoul into the hands of my moſt merci- beirs male 
ful Lord God, 5 of a glorious reſurrettion to life eternal, for everz 
through the merits of our bleſſed Saviour Jeſus Chriſt ; my par nert ba 
body to be buried at the difcretion of my moſt affettionate male, the 
wite; the expence to be borne by my executor herein after-men- _ before 
tioned. And as to my worldly eſtate and effetts, 1 pou and Tens 


queath iſſus left bes 


. 


4 — 


400 


bind A. the 
eſtate to de- 
volve to 
females; and 
if no females, 
then A. to 
give and diſ. 
poſe as he 
thinks fit, 
A. is tenant 
for life, re- 
mainder to 
his ſons in 
tail male; re- 
mainder to his 
daughters in 
tail; remain» 
der to A. in 
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bequeath the ſame in manner and form following: and fir/t, f 
give and bequeath to my loving wife, over and above what is 
ettled on her by jointure, all my perſonal eſtate whatſoever 
(except pittures;) and I alſo give her out of my real eſtate ſo 
long as ſhe ſhall remain my widow 20/. a year, to be paid b 
= executor herein-after and my truſtees herein- after ap inted, 
Alſo I give to my couſin Martha Fell during her life —2 a year 
for her better ſubſiſtence. And I give to all my ſervants that 
ſhall live with me at the time of my deceaſe 10l. each, and 
mourning, to be paid within one year next after my deceaſe, 
And I do appoint my couſin Solomon Fell junior of the Six 
Clerks Office, ſole executor of this my wil, and heir for life of 
all my eſtates (except as before bequeathed, and as ſhall be 
herein-after mentioned;) and after his death to his ſon Thomas 
and his heirs male for ever; but if the ſaid Thomas ſhould die 
without iſſue, then to his next heir male for ever, the elder to be 
92 1 the younger ; and rf no male iſſue left behind ſaid 
Solomon, then the eſtate to devolve to the temales; and if no 
females, then my ſaid couſin Solomon to give and diſpoſe of the 
ſame as he ſhall think fit, always remembering to have an eye 
to God's honour and glory and his own conſcience in the diſpoſal, 
thereof. And I do nominate and appoint the reverend Miles 
Burton now curate of Coverney in the /e of Ely, Mr. Thomas 
Lilie miniſter of the x . Gilſtead, and Jonathan Peele 
gentleman, of the ſame place in the pariſh of Bingley, truſtees, 
to ſee the due performance of the execution of this my will, and 
for their trouble therein I do give them 20!/, to be paid and re- 
ceived by them within one year next aſter my deceaſe, out of 
the rents and profits of my eſtate. And foraſmuch as I am con- 
ſcious that my debts, legacies and funeral expences will amount 
to a conſiderable ſum, I n, therefore, that my truſtees afore- 
ſaid, with the conſent of my executor, do fell and diſpoſe of 
my eſtate at Melton, in the Ea/t Riding of York, as alſo all 
thoſe eſtates in the pariſh of Hallſax and pariſh of Kildwick, late 
my ſiſter's, and now an undivided eſtate between the reverend 
Gregory Perkins of Netherton and myſelf, for the moſt —_ 
that can be got for the ſame; and the money to go towards 
the diſcharge of my debts, legacies, Sc.; and until my debts 
and legacies ſhall be fully paid and diſcharged, I u that my 
truſtees pay to my couſin Fell my executor only 100/. a year; 
and I do appoint William Murgatroyd of Micklethwaite receiver of 
the rents and profits of my eſtates, ſo long as he ſhall continue 
to pre in to my truſtees and executor a "a and fair account ; 
and he ſhall have a ſalary out of my eſtate of 1/. a year for 
collecting the ſaid rents. And if the ſaid William Murgatroyd 
ſhould be indebted to me at the time of my death in any ſum of 


money, 1 do hereby difcharge him from the ſame ; and I 5 


O 
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that he remain tenant upon the premiſes he occupies at the 
fame rent during life; if he pays his rent regularly. And I do 
give my truſtees aforeſaid 20!. apiece, over and above the 20d; 
already bequeathed for their trouble in the execution of the truſt 
repoſed in them. And I do give Obadiah Ramſbottom gol. 
having ſerved me faithfully, to be — as above by my truſtees, 
out of the rents and profits of my eſtates. | 


That on the 4th of Zune 1764, the teſtator Thomas Fell made a 
codicil to his ſaid will in the words and to the effect following; 
viz, This codicil dated the 4th of June 1764, annexed to my 
laſt will dated the 7th day of December 1763, I add firmly to 
eſtabliſh and lawfully to corroborete my aforeſaid will; for, for- 
aſmuch as I gave my eſtate at Melton to the uſe of my executor 
therein named, not having then ſurrendered the ſame in form 
that I might bequeath it to the uſe of my will (it being copy- 
hold) 1 having therefore ſurrendered the fame, do order it to 
be diſpoſed of according to the uſe of my ſaid will; that is to 
ſay, to be ſold as ſoon as conveniently it can be fold, towards 

ayment of my debts and legacies. And as to Mr. Wilham 
Mer eatroyd, leave it to my executor's choice whether he ſhall 
chooſe him as a ſteward or not to colle& his rents, &c. for I 
chooſe not to bind him in ſuch an affair. I defire my wife, at 
the expence of my executor, may give gloves and rings to twenty- 
tour perſons whom ſhe ſhall think proper, at or as — after my 
. poſſible; the price about 135. a ring. 


The ſaid teſtator died on the 11th day of Zune 1764 without 
iſſue, leaving Solomon Fell (father of the defendant Solomon Fell 
the deviſee named in the h. his couſin and heir at law, Who 
died on the 20th day of March 1770, leaving the defendant Solo- 
mon Fell his only ſon and heir at law. 


The ſaid defendant Solomon Fell, the deviſee named in the ſaid 
will, had, at the time of the death of the ſaid teſtator, and at 
the time the ſaid will and codicil were made, Thomas his eldeſt 
ſon and the plaintiff his only daughter and no other children 
living; but he had had another ſon named Solomon, born on 
the * day of Auguſt 176g, who died on the 7th day of Novem- 
ber following; though the teſtator at the time he made his un 
knew the defendant had had ſuch a ſon Solomon born, but did 
not know that ſuch ſon Solomon was dead. 


The ſaid Thomas Fell, the ſon of the defendant Solomon Fell, 
died in —_— 1765, and the plaintiff is now the only ſur- 
Viving child of the ſaid defendant. | 
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The ſaid defendant, upon the death of the teſtator, proved 
his ſaid will and codicil; and ſuch will and codicil have allo been 
proved in the court of Chancery by the ſubſcribing witneſſes, 
and the ſame have been declared to be well proved, and are eſta. 
bliſhed by a decree of the ſaid court. 


Upon the death of the ſaid teſtator the defendant entered upon 
and took poſſeſſion of ſuch of the teſtator's real eſtates as were 
not compriſed in his marriage ſettlement, and which unſettled 
eſtates are of the yearly value of 500. and the ſettled eſtates 
are of the yearly value of 1207. and are ſubje only to the in- 


' tereſt of the teſtator's widow therein for her life. 


The plaintiff filed her bill in the court of Chancery againſt the 


defendant for an account of timber trees and wood cut down 


by him, and for an injunction to reſtrain him from cutting down 
any timber or wood from off the ſaid eſtates, or any part thereof, 
or committing any other waſte or ſpoil thereon, . chat the 
defendant is only tenant for life of the faid eſtates. | 


The defendant by his anſwer inſiſted that he did, by virtue of 
the ſeveral limitations in the. ſaid will, become intitled imme- 
diately upon the death of the teſtator, or at leaſt upon the death 
of the defendant's ſons, to an eſtate in fee in poſſeſſion, or to an 
eſtate in tail in poſſeſſion, with the ultimate remainder in fee in 
the defendant in caſe of failure of his iſſue ; and therefore that 
he has a right to cut down what timber or trees he thinks fit 
from off the ſaid eſtate, and is not accountable for wafte. 


The cauſe came on to be heard on the 23d day of April 1771, 
before the right honourable the Lord High Chancellor of Great 
Britain, when his Lordſhip was pleaſed to order that a caſe ſhould 


be made for the opinion of this honourable court upon the wall 


of the ſaid teſtator, on the following queſtions, to wit ; 


What eſtate the defendant Solomon Fell takes in the premiſes 
in queſtion under the ſaid will ; and whether the plaintiff takes 
any and what eſtate in the ſaid premiſes under the ſaid will ? 

8 Thomas Walker for plaintiff. 
Fohn Glynn for defendant. 


This caſe was well argued at the bar, by Serjeant Walker for 
the plaintiff, and Serjeant Glynn for the defendant, in Milan 
term laſt; and by Serjeant Davy for the plaintiff, and Serjeant 
Burland for the defendant, in this term. | 


1 
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They who argued for the plaintiff, contended that ſhe took by 
the will a veſted remainder in fee, liable to be diveſted out of 
her by the birth of a ſon of Solomon Fell the defendant : and that 
Solomon Fell the defendant took only an eſtate for his life. 


This being a caſe of great difficulty, and many different opi- 
nions having been given thereupon by the moſt eminent counſel 
at the bar, before the commencement of the ſuit in Chancery, 
I think it would be rather tedious to the reader to ſet down the 
arguments at the bar in this court; 8s. * as the court did 
not publickly give their judgment upon thoſe arguments, but 

rivately. certified their opinion upon the queſtions put to them, 
bs the court of Chancery. The Lord Chief Juſtice in this term, 
acquainted the bar with the unanimous opinion of the whole 
court to the following effe&t, (and ſaid no more) oz. 


We are all of opinion that Solomon Fell the defendant took an [Se the certi- 
eſtate for life, and his ſon Thomas dying without iſſue, his Black. Rep. 
daughter the plaintiff took an eſtate in tail general, and that a 83g.] 
remainder in — is veſted in Solomon Fell the defendant; 


this is our certificate to the Lord Chancellor. 


To ſet down the caſes that were cited, would be nugatory, 
hecauſe there was not one to be found in point; the caſe of 
Loddington and Kyme was ſaid to come the neareſt to it, by the 
counſel ; but the court ſaid nothing to that. | 


Scott an infant by his next friend, verſus Shepherd 3 Black Rep. 
an infant by his guardian. C. B. Es 
Treſpaſs vi 


THIs is an action of treſpaſs and aſſault wherein the © r= main 
plaintiff declares, that the defendant on the 28th day of 1e bin 
Ofbober 1770, with force and arms, (to wal with ſticks, ſaves, who originally 
clubs and fiſts, made an aſſault upon the P aintiff at Taunton in _— * 
the county of Somerſet, and greatly bruiſed, wounded, and ill —— 
treated him, ſo that his life was greatly deſpaired of, and then been thrown 


and there threw, caſt and toſſed a lighted ſquib, conſiſting of bout in fer- 
fence by 


R and other combuſtible materials, at and againſt the „ther pesfons 
aid plaintiff, and ſtruck the ſaid plaintiff on the face therewith, a laf puts 
and fo greatly burnt one of the eyes of the ſaid plaintiff, that the ov the plain» 
plaintiff underwent and ſuffered great and excruciating pain and se 5%. 
torment for a long time, (to wit) for the ſpace of ſix months Edward: 5 
then next following, and afterwards wholly loſt his ſaid eye; Tn =p K. 
and the plaintiff hath not only been forced to lay out and ex. — pn 


pend a large ſum of money, (to wit) the ſum of gol. in and Ran, 6 TR. 
: D D 2 | about I 


2d Count. 


2d Count. 


Ples, 


tiff his damage o 
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about the curing his ſaid wound, but has alſo been prevented and 
hindered from following and tranſacting his lawful affairs and 
buſineſs, and is wholly deprived of the uſe and benefit of his ſaid 


eye and the ſight thereof. 


That the defendant afterwards, (to wit) on the' ſame day and 
year aforeſaid, with force and arms, (to wit) ſticks, ſtaves, clubs 
and fiſts made another aſſault upon the plaintiff at Taunton afore- 
ſaid, and threw, caſt and toſſed a certain lighted firework con- 
fiſting of gunpowder, at and againſt the ſaid plaintiff, and ſtruck 
the faid plaintiff on the face therewith, and ſo greatly burnt 
one other eye of the plaintiff that the plaintiff for a long. time, 
{to wit) for the ſpace of ſix months then next following, under. 
went and ſuffered great and excruciating pain and torture, and 
afterwards wholly loſt his ſaid eye, and the ſaid plaintiff hath, 
not only been forced to lay out and expend a large ſum of money, 
(to wit) other a0. in and about the curing of the ſaid laſt 
mentioned wound, but has alſo been prevented and hindered 
from following and tranſacting his lawful affairs and buſineſs, 
and is wholly deprived of the' uſe and benefit of his faid laſt 


mentioned cye and the ſight thereof. 


That the defendant afterwards, (to wit) on the ſame day and year 
aforeſaid, with force and arms, (to wit) with ſticks, ſtaves, clubs 
and fiſts at Taunton aforeſaid, made another aſſault upon the plain- 
tiff, and there again beat, bruiſed, wounded and ill treated him, 
ſo that his life was greatly deſpaired of, and other wrongs, &c. 
to the great damage, &c. and againſt the peace, Sc. to the plain. 

3 and therefore he brings ſuit, &c. | 


The defendant by his guardian pleaded not guilty, whereupon 
iſſue being joined, this' cauſe came on to be tried at the laſt 
ſummer aſhzes for the county of Somerſet, before Mr. Juſtice 
ares; when it appeared by the plaintiff 's evidence, that in the 


evening of the 28th day of October 1770, at Milborne Port in the 


ſaid county, it being the day the fair was held there, the de- 
fendant 'threw a lighted ſerpent, being a large ſquib, conſiſting 
of gunpowder and other combuſtible materials, from the ſtreet 
into the market-houſe, which 1s a covered building, ee 
by arches, and encloſed at one end, but open at the other end 


and on both the ſides, when a large concourſe of people were 
. then aſſembled; and that the ſaid lighted ſerpent or ſquib, 


ſo thrown by the defendant, fell upon the ſtanding there of 


one WWilliam Yates, who was then expoſing to ſale gingerbread ; 


cakes, pies, and other paſtry wares upon his {aid ſtanding ; 
that one James Willis inſtantly, and to prevent injury to him- 


ſelf and to the ſaid wares of the ſaid I/ilham Yates, took ay 
- ſai 
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ſaid lighted ſerpent or ſquib from off the ſaid ſtanding, and then 
threw 1t acroſs the ſaid market-houſe, when jt fell upon another 
ſtanding there, of one James Ryall, on which he was allo expoſing 
the ſame ſort of wares to ſale; that the ſaid James Ryall inſtantly, 
and to ſave himſelf and his ſaid goods from being injured, took 
up the ſaid lighted ſerpent or ſquib from off the ſaid ſtanding, and 
then threw it to another part of the ſaid market-houſe, and in fo 
throwing it ſtruck the plaintiff then in the ſaid market-houſe 
in the face therewith, and the ſaid lighted ſerpent or ſquib fo 
ſtriking againſt the plaintiff's face, and the combuſtible matter 
therein then burſting put out one of the plaintiff's eyes. 


Upon this evidence the jury found a verdict for the plaintiff | 


with 100. damages, ſubject to the opinion of this court; 


whether upon theſe facts this action is maintainable againſt the - 


defendant. | 
John Glynn for the plaintiff. 


Fokn Burland for the defendant, 


This-caſe was argued at the bar in Hila ferm laſt by Ser- 
— Glynn for the plaintiff, and Serjeant Burland for de- 
endant. 6 


Serjeant Glynn—It was objetted at the trial that the plaintiff 
had miſtaken his action, that treſpaſs vi et arms will not lie, 

becauſe the damage which the — received was not done 
immediately by the defendant, but was conſequential, and pro- 
bably might not have happened to the plaintiff, if the ſquib had 


not been ſecondly thrown by ig, and afterwards by Ryall ; 


therefore it is ſaid that the action ought to have been treſpaſs 
upon the caſe. | 


In anſwer to this, I inſiſt, that whoever does a fortious act is 
anſwerable in treſpaſs vd t arms for all the conſequences ; if a 
man turns an unruly ox, a lion or tiger looſe amongſt people; 
and miſchief enſues thereby to any one, the perſon injured ma 
have treſpaſs vi ef arms. If a man throws a ſtone over a wall 
and kills another it is manſlaughter, although he neither faw or 


aimed at any body, 


By the flat. 9 & 10 V. g. cap. 7. the throwing of any ſquibs in 
any publick ſtreet, houſe, ſhop, river, highway or paſlage ſhall 
be adjudged a common nuiſance, and every perſon: being con- 
victed thereof ſhall forfeit 20s. and if he doth not immediately 
pay the ſame, ſhall be committed to the houſe of correction, &c, 
ſo that the throwing the ſquib by the defendant was an unlawful 
act, and miſchief having enſued, this aftian of trefpals vi et arms 
well lies againſt him, . oh 

| d 4 ak; | Serjeant 
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Serjeant Burland for tlie defendant There muſt be an imme. 
diate aſſault, ſtroke or injury done by one to another, or an 
action of aſſault and battery will not lie; if the ſquib had not 
been touched by a ſecond man after it was thrown by the de, 
fendant it might have expired and done no harm ; but it is 
thrown by a third perſon, hits the plaintiff and puts out his 
eye. No act hath been done by the defendant to the plaintiff 
from whence the injury happened. 


I agree that the turning an ox looſe or any wild creature, lion, 
tiger, Sc. among people whereby miſchief is done to any per. 


ſon, is ſuch an att for which treſpaſs vi et arms well lies; for 


the turning the beaſt looſe is the very act of the perſon, and is 


| « caſe, 


as much an aſſault and battery as it he was to ſhoot a bullet 
out of a gun; the man who turns a wild beaſt looſe is as cu]. 
pable as a ſhooter. So if one ſtrikes a horſe and drives him 
over another man, treſpaſs vi et arms lies; for injury and hurt 
is the neceſſary conſequence of the act: but it is not ſo in the 

| * the 0 uib could not have hurt the plaintiff, un- 
eſs another perſon had taken it up and thrown it ; it was not 
neceſſary for a ſecond man to throw it croſs the market-houſe ; 
and I humbly inſiſt that an action of aſſault and battery would 
have laid againſt the man who laſt threw it at the plaintiff; as 
if one throws a ſtone, but hurts no body, and another takes it 


up and throws it again and thereby hurts a third perſon, the 


action muſt be againſt the perſon who threw it ſecondly, and not 
againſt the firſt perſon who did no harm. «hh 


Suppoſe an action had been brought againſt Ryall, it certainly 
would have well laid, and he could not have defended himſelf 
by any plea whatever; for pleading that he threw it caſuattter, 
et per infortunium et contra voluntatem ſuam it put out the 
2 eye, would not have excuſed him; like the caſe in 

ob. 134. Weaver verſus Ward, which was treſpaſs of aſſault 
and battery. The defendant pleads that he was a trained ſoldier 
in London, and he and the plaintiff were ſkirmiſhing with their 
company, and the defendant with his muſket caſualiter et per 


infortuntum et contra voluntatem ſuam in —— of his gun 


Salk. 637, 

4 Mod. 405. 
x Vent. 298. 
3 Lev. 172. 


hurt the plaintiff; and reſolved no good plea. So I fay, as 
Ryall is guilty of the immediate aſſault, the defendant is not; 
he is only guilty of a nuiſance, by firſt throwing the ſquib. 


Serjeant Glynn in reply Whether the act of throwing the 
ſquib by the defendant was criminal or innocent with reſpect to 
the publick, yet if damage be done thereby he is anſwerable in 
his action. In 1 Stra. 596. Underwood verſus Hew/on the de- 
ſendant was uncocking a gun, and the plaintiff ſtanding to ſee 
| g | It, 
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it, it went off and wounded him: and at the trial it was held T. Raym. 
that the plaintiff might maintain treſpaſs; every man is anſwer. 463. 1 Sie. 
able for any injury he does, although he do it without aß 
deſign, or by accident ; unleſs the injury done by him was 
inevitable. 


The court took time to conſider until this term, when judg- H 
ment was given for the plaintiff by three judges againſt one, _ 1 
wherefore they gave their opinions /erzatim. 


Nares Juſtice, for the plaintiff—The queſtion is, whether, | 
upon the facts proved at the trial, which have been reported, 1 
and before ſtated, this action of treſpaſs of aſſault and — | | | 
vi et arms doth not well lie againſt the defendant ? Or whether 1 
it ſhould not have been an action upon the caſe againſt him, upon 4 
a ſuppoſal that the injury done to the plaintiff was conſequential 
and not immediate? 


I am of opinion that this action of treſpaſs vi ef arms doth 
well lie againft the defendant—The nature of the att, the time | 
and place when and where it was done, make it highly probable | 
that ſome perſonal damage would immediately happen thereby 1 
to — then preſent in a crowded market houſe on the fair- K 
day; and I think the aft in itſelf was illegal at common law: th 
but the tat. 9 & 10 V. g. cl. 7. which makes the throwing _ 
of ſquibs in any publick ſtreet, &c. a common nuiſance, and | 
gives a forfeiture for ſo doing, puts it out of doubt that the att 
was unlawful. | 


It is objected that the plaintiff's eye was not put out by the im- 
me-liate act of the defendant but by the immediate act of Fames 
Nyalſ, and therefore this action will not lie againſt the defen- 
dant, but would well have laid againſt Ryal!, 


I anſwer, that the act of throwing the ſquib into the market- 
houſe was of a miſchievous nature, and beſpeaks a bad intention, 
and whether the plaintiff's eye was put out meZately or imme- 
diately thereby, the defendant, who firſt threw the ſquib, is an- 
ſwerable in this action: but ſuppoſing the defendant had no bad 
or miſchievous intention when he threw the ſquib, yet as the 
injury done was not znevtab/e, this action well les againſt him; 
for hs malus animus of a defendant is not neceſſary to he al- 
leged, proved or taken into conſideration in this action; „ but 
in felony it ſhall be conſidered, as where a man ſhoots [| with 
* a bow] arrows at butts and kills a man it is not felony, and 1 
it ſhould be conſtrued that ho had no intent to kill him; and = 
'* ſo of a tyler upon a houſe who with a tyle kills a man un- 1 

X p D 4 * knowingly, | 


- 
: 
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„ knowingly, it is not felony : but where a man ſhoots at butts, 
„and wounds a man, although that it be againſt his w/, 
* he ſhall be ſaid to be a trelpaſſer. 21 Hen. 7. 28. a.''—— lt 
the injury done be not inevitable, the perſon who doth it, or is 
the immediate cauſe thereof, even by accident, misfortune, and 
againſt his well, is anſwerable in. this action of treſpaſs vi et 
arms ; ſo is 1 Stran. 596. Underwood verſus Hewſon. Hob. 194. 
IWeauer verſus Ward. Sir Thomas Jones 205. Dickenſon verſus 
Malſon. 6 Ed. 4. 7, 8. Sir Thomas Raym. 422. 4 Mod. 404, 


* 5.—lf the att in the firſt inſtance be unlawful, treſpaſs will lie; 


8 Mod. 275 
S. C. and S. P. 
ot diſtinction 
laid down. 


2 Burro. 
1113, 14. 


3 Burro. 


1559. Hard, 


bg. Styl. 73. 


but if the act is prima facie lawful, and the prejddice to another 
is not immediate, but conſequential, it muſt be an action upon the 
caſe, and this is the diſtinction laid down by the Lord Chief 
Juſtice Raymond in Reynolds verſus Clarke. 1 Stran. 635. 2 Lord 
Raym. 1399. S. C. In the caſe at bar, the act in the firſt in- 
ſtance done by the defendant was unlawful, therefore treſpaſs 
vi et armis well lies againſt him; every ſubſequent act in throw- 
ing the ſquib by Yates, and Ryall, did partake of the nature of 
the firſt act, and was quai cauſa cauſata immediately and in- 
flanter. In the caſe of the Prior of Spalding in treſpaſs againſt 
defendants for putting earth and mud into his ſewer, whereby 
the water therein was ſtopped in it's courſe and ſurrounded 40 
acres of his land adjoining ; it was objettel that treſpaſs vi et 
arms did not lie, and prayed judgment of the writ ; but 1 
Thirning Chief Juſtice, although the ſurrounding the land wit 

water was not againſt the peace, * the putting the earih and 
mud into the ſewer may be againit the peace; and the defen. 
dants have done what they ought not to have done, wherefore they 
muſt anſwer. 12 Hen. 4. 3. 4. There are ſome caſes where 
one may have either treſpaſs vi et arms, or an action upon the 
caſe, as Hob. 180: Wheatley verſus Stone, Cro. Fac. 122. 43. 
Dent verſus Oliver. If a man be riding on the way, and 
another man ſtriketh his horſe by which the rider falleth and is 
hurt, he which is caſt off his horſe ſhall have treſpaſs againſt 
the other | whereby I ſuppoſe is meaned treſpals vi et arms | 
F. NM. B. 89. E. and go. K. 91. A. 89. Edit.——The ſtroke 
is given to the horſe, and not to tlie rider, but he is inſtantly 
hurt by the fall, in conſequence of the att of ſtriking the horſe. 


It is objected that the ſquib, aſter it was thrown by the de- 
fendant, had a new direftion given to it, whereby the plaintiff 
was 1njured, but was not hurt by the defendant's throwing it. 
I anſwer, that the defendant was the firſt actor, and the 
cauſe of the cauſe of the putting out the eye of the plaintiff, the 
act was not compleat until the exploſion; if a man turns out a 


-mad bull, ox, or any other wild or miſchievous beaſt towards A. 
ho turns the brute towards B. who turns it again towards C. 


whom 
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whom it hurts, he who-was the firſt actor and turned out the 
beaſt is anſwerable in treſpaſs vi et armis for the injury done 
to C.— But ſuppoſe the death of a man enſues from turning out 
ſuch a wild beaſt by the owner, who knows it to be miſ- 
chievous, the owner of the beaſt is guilty of murder, Rex verſus 
Huggins, 2 Ld. Raym. 1583.—If a man doth an unlawful act, he 
ſhall be anſwerable for the conſequences of it. 1 Id. Raym. 
480. per Holt Chief Juſtice, 5 Mod, 427. S. C. and S. P. 


I ſhall conclude with what the Lord Chief Juſtice Vilmot, and 
the court ſaid in the caſe of Slater verſus Baker and Stapleton, 
1 Wilfon 362. where it was objetted that the defendants ought 
to have been charged as treſpaſſers vi et arms, and not as treſ- 
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paſſers upon the caſe; the court ſaid, That the plaintiff in that 


* caſe ought to receive a ſatisfaction, ſeemed to be admitted, 
„ ſo we will not look with eagle's eyes to ſee whether the evi- 


„ dence applies exactly or not to the caſe, when we can ſee the 


« plaintiff has obtained a verditt for ſuch damages as he de- 
« ſerves, but we will eſtabliſh ſuch verdiR if poſſible :”* ſo I am 
of opinion the plaintiff ought to have judgment. 


Blackſtone Juſtice—1 am of a diffcrent opinion. I take it 


here is no verdict; the declaration and ſpecial caſe are ſtated 
for the opinion of the court, whether the facts in the caſe 
amount to an aſſault and battery vi et arms by the defendant 
upon the plaintiff? 


The declaration alleges that the defendant threw, caſt and 
tolt a lighted ſquib againſt the plaintiff, and ſtruck him on the 
face therewith, whereby he loſt his eye; this is laid as an im- 
mediate injury done by defendant to the plaintiff, which is the 
giſt of this attion of aſſault and battery; for if the injury re- 
ceived from the act of the defendant was not immediate, but a 
conſequence, treſpaſs vi et arms will not lie, but it muſt be an 
attion on the caſe; and my Lord Raymond in the caſe of Rey- 
nolds verſus Clarke, 2 Ld. Raym. 14092. puts the difference, where 
he ſays, „The diſtinction in law is, where the immediate act 
« itſelf occaſions a prejudice or is an injury to the plaintiff's 


„ perſon, houſe, land, Sc. and where the aft uſelf is not an 1 Stra. 634. 


injury, but a conſequence from that act is prejudicial to the 


8 Mod. 275. 


« plaintiff's perſon, houſe, land, Sc. In the firſt caſe treſpaſs _ 
di et arms will lie; in the laſt it will not, but the plaintiff's 3 Burro, 
proper remedy is by action on the cafe.” And this dif. 755% 


tinction runs through all the caſes which have been cited.. . 


The lawfulneſs or unlawfulneſs of an act is not the criterion 
between thele two actions, for a man may become an immediate 


treſpaſler 
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treſpaſſer vi et arms by doing a lawful act; as if a man in doin 
an att lawful in itſelf, hurts another by accident, misfortune, 


and againſt the wil! of the actor, yet he ſhall be anſwerable in 


treſpaſs vi arm: for immediate injury done; unleſs the injury 
was inevitable, 27 Hen. 7. 28. a. 1 ra. 596. and many other 
caſes in the books to this purpoſe. Treſpats on the caſe will lie 


for doing an unlawful act, if the damage ſuſtained thereby be 


not immediate but conſequential, 11 Mod. 108. The firſt act 
in the preſent caſe (I allow) was unlawful ; but the ſquib by the 
firſt act did not ſtrike the plaintiff, the ſirſt act was compleat 
when it lay on Yate's ſtall, afterwards Willis a bye-ſtander threw , 
it acroſs the market houſe, it fell on the ſtall of another man 
who threw it to another part of the market-houſe and ſtruck 
the plaintiff therewith and put out his eye. Millis who took up 
the iquib and threw it acroſs the market-houſe is not anſwer. 
able in treſpaſs vi et arms, for he did that act to prevent injury 
to himſelf, and did no harm to any body. Millis and Yates 
gave the ſquib two new directions, bing as free agents, not by 
the inſtigation, command, requeſt, or as ſervants of the defendant, 


but in defence of their perſons, ſo the injury which happened to 


the plaintiff was the conſequence of, and not done zmmedtately 
by the firſt act of the defendant. 


It is ſaid the firſt at was not compleat until the exploſion of 


the ſquib; I admit the ſquib had not power to do miſchief until 


the exploſion ; but it doth not follow from thence that the firft 
aft was not compleat, at the inſtant the ſquib received a new 
dir ion from a ſecond att. Suppoſe ſeveral perſons are playing 
at foot-ball, which is toſſed by many, and at laſt breaks wins 
dows; treſpaſs vi et arms will only lie againſt the man who ſtruck 
it againſt the windows.—The throwing the {quib againſt Yate's 
ſtall was the only act the defendant did. 


In the caſe of Slater verſus Baker and Stapleton, there was a 
compleat verdict, but the 2 caſe is reſerved for the opinion 
of the court; and although the court in that ca/e ſaid they would 
not look with eagle's eyes to ſee whether the evidence applied 
exactly or not when the — had obtained a juſt verdict; 
yet there being no compleat verdict in the preſent caſe, the 
court will not, like another ſort of birds, ſhut their eyes againſt 
the light. | 


Upon the whole I am of opinion that treſpaſs ti et armis doth 
not he in this caſe, becauſe I think the injury done to the plain- 
tiff was not immediate, but was a omega damage ; and 


therefore the proper attion upon the facts ſtated, is treſpaſs upon 


the caſe. 
| Gould 
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Gould Juſtice I differ with my Brother Blackflone, but with 
the utmolt reſpe& to his ſentiments, I think that neither Wilks 
nor Ryall are liable to an action in this caſe; if that be ſo, and 
this aktion will not lie againſt the defendant Shepherd who did 
the firſt act, which was unlawful, the plaintiff who has been 

reatly injured will be without remedy. The damage done did 
inſtantiy ariſe by and from the att of the defendant :. Wilks and 
Ryall in defence of themſelves and their goods, being in a ſtate 
of fear, without power of recollettion, Manch tolled and threw 
the ſquib away ee themſelves, what they did was znevitable, 
as it ſeemeth to me. Suppoſe a burning ſquib thrown into a 
coach paſiing along the ſtreet, and one of the perſons therein 
throws it out, and the like misfortune as his happens; ſurely 
the perſon throwing the ſquib out of the coach might juſtify or 


excuſe himſelf by pleading; though this is not ſo ftrong a cale 


I think as the preſent. The defendant 1s the only wrong doer; 
his act put Wilks and Ryall under an inevitable neceſſity of att- 


ing as they did, ſo neither of them is liable to an action: upon 


the whole I am of opinion judgment muſt be for the plaintiff. 


Lord Chief Juſtice De Grey—The diſtinttion between actions 
of treſpaſs on the caſe, and treſpaſs vi et arms ſhould be moſt 
carefully and preciſely 8 otherwiſe we ſhall introduce 
much confuſion and uncertainty ; this is that kind of injury where 


the diſtiattion is _ nice. It ſtrikes me thus; treſpaſs un et arms 


lies againſt the perſon from whom an injury is received by 
force. So the queſtion is, whether this perſonal injury was re- 


ceived by the plaintiff by force from the defendant? Or whether 


the injury was received from, or reſulting from a new force of 
another ? . | 


The real or true queſtion (I think) is not whether the firſt 
act of throwing the { 

for I ſee, that in doing a law ful act, treſpaſs vi et arms will, in 
ſome caſes, lie againſt the actor; and yet there are caſes where 
treſpaſs vi et arms will not lie —_—_ a perſon for doing an 
unlawful act; legal acts may become treſpaſſes di et arms, b 
accident or inadvertency. If a man cuts his own thorns, whic 
by accident or through his inadverteney fall upon his neigh- 
bour's ground, his going upon at ground to take them away 
is a treſpaſs vi et arms, becauſe not inevitalle. So if one in 
ſhooting at a mark wounds or hurts another by mere accident; 
ſo if I aim a blow at one and by accident ſtrike another, treſpaſs 
vi et arms lies. And in ſome caſes where the act ſeems to be 


totally inevitable, you cannot plead a juſtification or excuſe, as in 


Cibbons verſus Pepper, 4 Mod. 404. * In aſſault and battery, the 
++ defendant pleaded that he was riding on a horſe in the high- 
3 40 way, 


quib by the defendant was lawful or not; 
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murder.“ Foſter 261. 
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« way, and that on a ſudden fright the horſe ſtarted and run 
upon the plaintiff, who continued in the way after he was 
called to go out, which was the ſame aſſault: to this plea 
the plaintiff demurred ; and it was moved for the defendant, 
„that what he had pleaded was a ſufficient excuſe; for it was 
no neglect in him, and the miſchief was inevitable: but it 
« was anſwered, that the battery was not anſwered, that de- 
« fendant ſhould have pleaded the general ſue, for if the horſe 
„ran away againſt his will, he would not have been found 
* guilty, becauſe it cannot be ſaid with any colour of reaſon to 
* be a battery in the rider. The plaintiff had judgment,” 


For doing an unlawful act, as by laying a log in the highw 
whereby another perſon 1s hurt, it 1s a ＋ 1 for Which 
treſpaſs vi et arms will not lie, but treſpaſs upon the caſe; 
whether the injury occaſjoned by the act be immediate and direct 


or not, is the criterion, and not whether the act be unlawful or 


not; if the injury be immediate and direct, it is treſpaſs vi et 


ar mis, it conſequential, it will be treſpaſs on the caſe. 


„If an action unlawful in itſelf be done deliberately, with 
intention of miſchief or great bodily harm to particulars, or 
* of miſchief indiſcriminately, fall where it may, and death enſue 
* againſt or beſide the original intention of the party, it will be 

$ where a blow, intended againſt A. 
with a malicious murderous intention, lights on B. and kills 
him, it is murder; although the blow was not intended at B. 


But to return to the preſent cafe of a civil aftion; I think it 
was admitted upon the argument of this caſe at the bar, that if 
a man turns a wild ox looſe amongſt people not with any intent 
to hurt any one, and he gores a man, bells vi et arms lies. 


The throwing the ſquib by the defendant was an unlawful 
act at common Ang the ſquib had a natural power and tendenc 
to do miſchief indiſcriminately ; but what miſchief, or where it 
would fall, none could know; the fault egred:tur 2 perſona of him 
who threw the ſquib, it would naturally produce a defence to be 
made by every perſon in danger of being hurt thereby, and no line 
can be drawn as to the miſchief likely to happen to any perſon in 
ſuch danger; the two perſons Wilhs and Ryall, did not act with, 
or in combination with the defendant, and their removal of the 
ſquib for fear of danger to themſelves ſeems to me to be a conti- 
nuation of the firſt 8 of the defendant until the exploſion of the 
ſquib ; no man contracts guilt in defending himſelf; the ſecond 
and third man were not guilty of any treſpaſs, but all the injury 
| | was 
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was done by the firſt ad of the defendant ; here I lay the ſtreſs, 

and here I differ with my Brother Blackſtone; for I conceive all 

the fats of throwing the ſquib muſt be conſidered as one fingle 

act, namely the asf of the defendant; the ſame as if it had 
been a cracker made with gunpowder which had bounded 

and rebounded again and again before it had ſuck out the 
plaintiff's eye, 3 of opinion that judgment muſt be for the 
plaintiff, and the poſtea was — delivered to him, by the 
opinion of three judges againſt one. 


Nota. The Lord Chief Juſtice cited the regiſter 95. a. A 
writ of treſpaſs de flagno fradto per quod inundavit vivartium 
querentis; and 95. b. de bladis inundatis, &c. and 108. b. de fimo 
et « editatibus poſitis juxta parietes guerentis, per quod partetes 
2 7 : putridi devenerunt, et alia enormia, &c. as ſomething like 

is caſe. 


John Jackſon verfus Harriot Ford, ſpinſter. 


T HE plaintiff declared in an action upon the caſe, upon Aſumpſit by 
ſeveral promiſes againſt the defendant, by the name of 3 vere 
Harriet Ford ſpinſter ; to. which declaration a plea in bar was RO” 


pleaded in the following words, v2. 


And the ſaid Ann White who is ſued by the name of Harriot Plea begins 
Ford, who is within the age of twenty-one years, by James mug. F. Fd 
Ford her next friend and guardian by the court here ſpecially pew White, 
admitted, comes and defends the wrong and injury when and fo &c. 
forth, and ſays, that the ſaid 7ohn Fackſhn ought not to have his 
atoreſaid action thereof maintained againſt her, becauſe ſhe ſays 
that the ſaid Ann Mute, at the ſeveral times of the making of 
the ſaid ſeveral promiſes and undertakings in the faid declaration 
mentioned, and each of them was within the age of twenty- 
one years, E wit) of the age of nineteen years and no more, 
that is to ſay at Weſtminſter aforeſaid ; and this the is ready to 
verify: wherefore ſhe prays judgment if the ſaid ohn Fack/on 
ought to have his aforeſai abion thereof maintained againſt her 


and ſo forth. 
Thomas Walker. 


And the ſaid 7okn Jackſon as to the plea of the ſaid Harriot Demurrer, 
Ford by her above pleaded. in bar ſays, that the ſaid plea and 
the matters therein contained, are inlafficient in law to bar the 
laid 7ohn from having his aforeſaid action thereof maintained 
againſt her the ſaid Harriot Ford; to which ſaid plea in manner 


and form as the ſame is above made and ſet forth, he — 
| 0 
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Jolin is under no neceſſity nor in any wiſe bound by the law 
ot the land to anſwer; and this he is ready to verify: wherefore, 
for want of a ſufficient plea in this behalf, he the ſaid John 
prays judgment and his damages by him ſuſtained on occaſion 
of the not performing the ſaid ſeveral promiſes and undertakings 
in the ſaid declaration men: ioned to be adjudged to him, &, 
and for cauſes in demurrer in law in this behalf; according to 
the form of the ſtatute in ſuch caſe made and provided, he the 
ſaid o ſets down and ſhews to the court here the cauſes fol- 
Speci-1 cauſe lowing (that is to ſay) for that by the ſaid declaration it ap- 
_ or demurrere pears that the ſaid 010 hath brought his action againſt Harriot 

Ford, and no ſuch perſon as Ann White is mentioned in the ſaid 


declaration, and yet the ſaid plea begins with theſe words, 


And the faid Ann White,” which is wholly repugnant to the 
ſaid declaration, and for that the ſaid plea 1s not any anſwer to the 
ſaid declaration, and is wholly uncertain, inſufficient, dubious 
and informal, &c. | 


Harley Vaughan. 


Thedefendant joined in demurrer, which was argued in this term 
by Serjeant Davy for the plaintiff, who inſiſted that the plea was 


bad, both in form and ſubſtance ; the plea begins, and 4% org Ann 


White, who is not named in the declaration, ſo the plea is no 
anſwer to it; who is /ued by the name of Harnot Ford ſpinſler, 
but the plea doth not ſay by whom ſhe was ſued, the plea ought 
to have mentioned that ſhe was ſued by the plaintiff, and of 
that opinion was the court. | | 


Leave to Walker Serjeant fer the defendant, ſaid the plea was well 

amend. enough, and that the words te ſaid were only ſurpluſage, but 
the court thought otherwiſe, ſo he moved for leave to amend 
the plea on payment of coſts, which was granted per curzam. 


2 Back. Rep. Frogmorton on the demiſe of William Wright wver/us 
hin Sarah Wright widow, and Sarah Kerſhaw widow. 


The following E JECTMENT for two meſſuages, two cottages, two 
words in the barns, two ſtables, three acres of land, two acres of mea- 
8 * dow, and three acres of paſture, and common of paſture, with the 
«As touching appurtenances in Seacroft, in the pariſh of Whitchurch other- 
all my tem- wiſe IN Hittirꝭ in the county of York; the defendants 3 
poral fate not guilty, whereupon iſſue was joined, which came on to be tried 


— at the laſt aſſizes holden for the county of York before Mr. 


_ as Juſtice Could, when it appeared in evidence as follows, v22. 
os,“ . ; ; 

— dente That Milian IWright being ſeiſed in fee of the premiſes in 
of houſes to queſtion, being {wo houſes in Seacroft, and a Croft, with the ap- 
A. without | purtenances, 


7% 


_ 
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urtenances, duly made his laſt will and teſtament in — 
Leaning date the 19th day of Marck 1728-9, in the words fol- 
lowing. In the name of God amen. I William Wright of Ka- 
croft ſenior huſbandman, and in the pariſh of Whitkirk in the 
county of York, being in good and perſett mind and memory, 
praiſe be therefore given to Almighty God, do make and ordain 


415 


further diſpo- 
fition of the 
ſame, to be 
conſtrued an 
eſtate in fee - 
ſimple, Ses 
Doe V. Spear 


ing v. Buckner 


this my laſt will and teſtament in manner and form following, 6 Tem Rep. 


that is to ſay, Firſt and principally I commend my ſoul into the 
hands of Aimight God, hoping through the merits, death 
and paſſion of my Saviour Jeſus Chriſt, to have full and free 

ardon and forgiveneſs of all my fins, and to inherit everlaſt- 
ing life; and my body I commit to the earth to be decently 
buried at the 2 of my executor hereafter named. And 
as touching the diſpoſition of all my temporal eſtate as it hath 
pleaſed Almighty God to beſtow upon me, I give and _— 
thereof as followeth. Imprimis, firſt of all, I will that my debts 
and funeral charges be paid and diſcharged. Iten, I give unto 
Henry Wright and Nathan Wright my nephews, two houſes ai 
Bank in s, with a croft and appurtenances belonging to 


them, to be equally dealt between them; Item, I give unto- 


William Wright my Nephew, two houſes at Scacroſt, with a croſt 


and appurtenances pelonging to them, now in the occupation of 
vet 


John Carter and Eliza Thernton; Item, I give unto Ann 
Wright my niece the ſum of twenty pounds, to be paid out of 
__ copybold eſtate at Morwick ; and item, I leave unto Dorothy 

right my niece twenty pounds to be paid out of the ſaid Mor- 
wick land; Item, I give unto Thomas Smith my nephew the ſum 
of ten ſhillings ; /tem, I leave to Mary Smith daughter of Tho- 


K. B. 610. 
and alſo ſee 


5 T R. K. B. 
13. 


mas Smith ten ſhillings; Item, I leave unto Thomas Smith junior 


ten ſhillings; Item, I leave unto George Smith junior ten ſhil- 
lings; Item, I leave unto Sarah Smith the ſum of ten ſhillings ; 
ſtem, I leave unto John Smith ſon of Thomas Smith ten ſhillings; 
[tem, I leave unto Wilkam Smith ſon of Thomas Smith ten ſhil- 
lings; Item, I leave unto George Smith my nephew the ſum of 
ten — Item, I leave unto John Smith ſon of George 
Smith ten ſhillings; Item, I leave unto Henry Wright my brother 
five ſhillings in the year as long as he liveth, to be paid at two 
ſet days in the year, that is, half a crown at the firſt half year 
after my death, and ſo every half year ſo long as he liveth ; and 
it ig my will further, that none of the houſes and land named above to 
be entered to 7 the abobe- named Henry Wright, Nathan Wright, 
and William Wright until the deceaſe of my executor ; Item, I leave 


unto Nathan Wright my own brother to be full executor of all 
goods and chattels whatſoever, and to be full executor of this 
my laſt will and teſtament; and I do hereby revoke, diſannul and 
make void all former wills and teflaments by me heretofore made. 


That 
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at the ſaid teſtator ſoon afterwards died ſeiſed of the pre- 


— 


miſes, without altering or revoking his ſaid will. 


That at the time of making the will he had two brothers, 
Henry and Nathan, and that Henry ſurvived the teſtator about 
three years, and died without iſſue. 


That Nathan, at the time of making the will, had three ſons, 
Henry his eldeſt, Nathan the ſecond, and William the youngeſt, 
all named in the w/l. 


That Nathan the teſtator's brother ſurvived the teſtator about 
ten years, and upon the death of Vai n, between thirty and 
forty years ago, Milliam his ſon entered upon the premiſes in 
gone and held them till Zune laſt, leaving by the defendant 


ra his widow a ſon now an infant. 


That Henry the eldeſt ſon of Nathan the brother died about a 
year ago, leaving Milliam the leſſor of the plaintiff his eldeſt ſon 
and heir at law, and who is alſo heir at law to the teſtator. 


Whereupon a verdict was given for the plaintiff, ſubjef to the 
opinion of this court upon the following queſtion, * Whether 
*.the plaintiff is intitled to recover.“ | 


James Wallace for the plaintiff. 
omas Walker for the defendant. 


This caſe was argued at the bar in this term by Serjeant Bur- 
land for the plaintiff, and Serjeant Fuller for the defendant. 


Serjeant Burland—The queſtion is, whether Milliam Wright 
the youngeſt ſon of Nathan Wright (the teſtator's brother) the 
nephew of the teſtator took an eſtate in fee, or for life only, in 
the two houſes at Seacroft, with a croft with the appurtenances, 
being the premiſes now in queſtion, by the — in the well ; 
which runs thus, z. As touching the diſpoſition of all my 
* temporal eſtate, I give and diſpoſe thereof as followeth, Im- 
« gHrimis, Firſt of all, I will that my debts and funeral charges 
« be paid and diſcharged; Item, I give unto Henry Wright 
„ and Nathan Wright my nephews, two houſes at Bank in 
« Leeds, with a croft and appurtenances belonging to them, 
to be equally divided between them,“ then follows the de- 
viſe whereupon the queſtion ariſes ; -** Item, I give unto Witham 


.+*: JVright my nephew two houſes at Seacroft with a eroft and 


« appurtenances belonging to them, now in the occupation of 
Jen Carter and Elizabeth Thornton,” then 4 ſeveral 
ſmall legacies, and to his brother Henry five ſhillings in the 

1 | year 
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year as long as he liveth; and then he goes on and ſays, And 

it is my will that none of the houſes and land named above 

to be entered to by the above- named Henry Wright, Nathan 

* Wright, and Nilliam Wright, | his three apts] until the 

«* deceale of my executor ; Item, I leave unto Nathan Wright 

« = own brother to be full executor of all goods and chattels 
wh 


10 


„ teſtament. 


I am humbly to contend that Niliam Wright the nephew of 
the teltator (and youngeſt ſon of Nathan nght the youngeſt 
brother and executor of the teſtator) took an eſtate for life only, 
after the death of his father Nathan the executor, who took 
an eſtate for life by neceſſary implication in all the houſes and 
lands. | 


I. expett it will be argued on the other fide that by theſe 
words, wiz. * As touching the diſpoſition of all my temporal eſtate 
as it hath pleaſed Almighty God to beſtow on me, I dt poſe thereof 
as followeth,” that Milliam the nephew took a fee in the pre- 
miſes in queſtion, by the intention and meaning of the teſtator. 


Lord Chief Juſtice—Then let us hear my Brother Walker, 


Serjeant WWalker—I humbly contend that William Wright the 
deviſce of the premiſes in queſtion took an eſtate in fee therein, b 
the intention of the teſtator, taking his whole w:// together; theſe 
words all my temporal eſtate as it hath pleaſed God to ”—=_ on 
me, carry all the feal eſtate in fee, and all the perſonal eſtate. 
So in Tanner and Wiſe, g P. Williams 295. The teſtator's will 
in that caſe was in this manner; ** In the name of God amen, 
As to all my temporal eſtate with which it hath pleaſed. God 
to bleſs me, 1 dilpoſe of the ſame as follows: I wil! that my 
* debts be paid;” after, he diſpoſed of ſeveral _—_— and 
other perſonal legacies, gave 45. a week to a relation for her 
lite, then came theſe words, All the reſt of my eſtate, goods 
and chattels whatſoever, real and perſonal, I give to my be- 
loved wife, whom I make my executrix ;” the teſtator died 
poſſeſſed of leaſes for years, and ſeiſed of lands of inheritance in 
lec-ſimple. And Lord Chancellor Talbot with great clearnels 
. that all the real eſtate did well paſs by che ul ro the 
teſtator's wife and her heirs. He alſo cited Bowdler verſus Smith, 
Prec. in Canc 264 ; Trott. verſus Vernon, ibm. 430. Beachcroft 
verſus Beachcroft, 2 Vern. 690. I deviſe all my land and eftate, 
carries a fee, theſe words carrying not only the land but alſo 
the teſtator's intereſt in the land. Salk. 296. the Duke of Bol- 
ton's caſe. 


Vol. III. 1 To 


atſoever, and to be full executor of this my laſt will n 
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To this, Serjeant Buriand was ready to have anſwered for the 
plaintiff, but was prevented by the Lord Chief Juſtice, who ſaid 
there was no diffculty in the caſe; and after ſtating the caſe as 
above, gave his opinion for the plaintiff the heir at law to the 
following effect. | 


Lord Chief Juſtice De Grey—There is no caſe where the 
teſtator makes uſe of theſe or the like words, As touching the 
« diſpoſition of all my temporal eſtate, I give and diſpoſe thereof 
** as tolloweth,” and immediately afterwards deviſes his ſeveral 
eſtates or his ſeveral lands to divers perſons, that ever was de- 
termined to carry a fee; All my temporal tate I give and diſpoſe 
* thereof as followeth,” and then he deſcribes the eſtate or land, 
and gives to his nephews Henry and Nathan two houſes and a 
croft at Bank in Leeds, and to his nephew Wilkam two houſes 
and a croft at Seacreft, which words are only deſcriptive of the 
8 or lands as to locality, not of the quantity of 


s eſtate in thoſe lands, ſo do not carry a fee. 


It may ſeem probable that the teſtator's intention was that 
his nephew Wham ſhould have a fee, but it is a clear rule that 
there muſt be expreſs words, or a neceſſary implication, to dil. 
inherit the heir at law ; neither of theſe appear in the preſent 
caſe, and therefore the legal operation of the words of the will 


muſt govern. | 
By the words all. my eſtate, he muſt be underſtood to mean the 


| thing, viz. his lands, and not the quantity of eſtate [a fee] which 
ke had in thoſe lands. There 1s a great difference between the 


'deſcription of the thingy eſtate, or lands deviſed, and the quantity 


bol intereſt or eſtate in the thing eſtate or lands deviſed. 


The word hereditaments may in a will be a fee; ſo if I make 
one my heir; or the word reverſion may give a fee; but all 
implied deviſes in fee are ſubject to reſtrictions; as, 1“ give all 
my eſtate in ſuch a place to A. B.“ or * I make ſuch a one my 
heir for life,” carry only an eſtate for life. Some words, as, I 
give all my tenements, lands, houſes, farms;“ of themſelves, ne- 
ver carry more than a deſcription of the ting per /e. It is true 
where there's a purpoſe or intention joined to ſuch words, as © I 
give my houſes to A. B. to pay_my debts,” thoſe words carry 
a fee, ſo a deviſe to ſell, is a fee; or a deviſe of houſes 
charged with debts which takes money out of the pocket of the 
deviſee, is a fee, It does not appear in this caſe that the teſtator 
has charged the lands in queſtion with any debts ; he defues his 
dehts to be paid, but doth not ſay out of what eftate; the caſe of 
Tanner verſus Wiſe, 3 Williams 298, is very different, and doth 

\ ao 
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not apply to the preſent caſe; iat was a deviſe of the refidue 

ol all his eſtate real and perſonal, and had relation to what went 

before in that will; where words taken by themfelves [in a u1· 

may only give an eſtate for life, yet by relation to other words 

in the u, they may carry a fee, Green verſus Armſteed, Hob. 65. 1 25. 
and in Salk, 294. The deviſe of the Beil Tavern would not Q Bales and 
have carried a fee, but by connecting it to what went before. Gave in 
Upon the whole I am of opinion that Witham the nephew Cane 1750. 
took only an eſtate for life, and that the leſſor of the plaintiff * 

who is heir at law to the teſtator is intitled, ſo the ofa muſt 

be delivered to the plaintiff, And of the Tame opinion was the 


whole court, 


Judgment for the plaintiff, 


Tiſſen Eſq. demandant verſus Clarke, gent. tenant. In; Black. Rep. 
| a writ of right patent. __ | 
; | | 4 b Den v. 
Middleſex, JPRANCIS John Tiſen Eſq. by John Vernon fis at. — 
(to wit) torney demands againſt George Clarke, gentleman, in a writ of 
ten meſſuages, ten gardens, one ſhop, two coach- houſes, right patent. 
three ſtables, and two acres of land with the appurtenances, if | 
the pariſh of Saint ohn — as his right and inheritance 
by writ of our Lord the King of right, and thereupon he faith, 
that Francis Tifſen Eſq. father of him the ſaid Francis Fohn, 
was ſeiſed of the tenements aforeſaid, with the appurtenances in 
Its demeſne as of fee and right in the time if eace in the 
time of our Lord George the firſt, late king of Great Britain, 
(to wit) within ſixty years now laſt paſt, by taking the 2xplees 
thereof to the value, &c. and from the ſaid Francis the father, 
the right deſcended to the ſaid Francis John, who now demands 
as ſon and heir of the ſaid Francis his father. And that ſuch is 
his right he offers, G ccc. he 


And the ſaid George Clarke by John Swale his attorney comes Plea the ge« 
and defends the right of the faig Francis John Tiſſen, and the ant fue 
ſeiſin of the ſaid Francis Tiſſen, when, &c. and the whole, Sc. wiſe is joined 
and whatſoever, &c. and moſtly of the tenements aforeſaid as 'uyon the | 
of fee and right, &c. and he puts himſelf upon the grand aſſize mere rights 
of our Lord the King; and he prays a recognition to be made, 
whether he the ſaid George Clarke has a greater title to hold the 
tenements aforeſaid with the appurtenances, to him and his 
heirs as tenants thereof, as he now holds the ſame; Or. whether 
the ſaid Francis John Tiffen has title to hold the ſame tenements, 
with the appurtenances, as he has above demanded the ſame, 
Sc. and the ſaid Francis John I en doth the like. TIE 
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The tenant by leave of the court pleaded another plea in bar, 
0 that a fine with proclamations was levied of the lands in queſtion 
in M:ichaelmas term, 16 Geo. 2. and non-claim. | 


Whereupon it was moved by Serjeant Burland for the deman- 
dant, that the tenant might ſhew cauſe why one of his pleas 
ſhould not be ſtruck out; becauſe upon the firſt plea [Which is 

The miſe the general iſſue} the m/e is joined upon the mere right, which 
joined upon can only be tried by the grand afſize, which mult conſiſt of four 
— knights of the ſaid county girt with ſwords, and twelve other 
the stand jurors, in all ſixteen jurors or recognitors ; but the iſſue to be 
aſſize. joined upon the plea in bar of a fine and non- claim, muſt be 
Booth 10t. tried by a common jury of twelve, and there cannot be one 
ſet. 41. de ire to try both iſſues, ; +8 


Upon ſhewing cauſe by Serjeant Walker for the tenant, 
Every thing why one of the pleas ſhould not be ſtruck out, the whole court 
2 be een ſeemed to be of opinion, that every thing may be given in evi- 
In evidence Par i 
upon this dence upon the m/e joined upon the mere right, except cbllateral 
iſſue except warranty, Brook Droit, pl. 48. but did not give any poſitive 
collateral opinion. . | | 
warranty. 
Whereupon the Serjeant for the demandant and tenant agreed 
that a rule ſhould be made by conſent, that the plea in bar of 
a fine and non-clatm ſhould be ſtruck out, and that upon the 
trial, the tenant ſhould be at liberty to give in evidence upon the 
firſt plea, a fine acknowledged to the uſe of the tenant in fee 
with proclamations, and that the demandant or his father never 
made any entry to avoid the fines; and that the demandam 
ſhould be at liberty to give in evidence, that the parties to 
the ne, or any of them at the time of levying the ſaid fine, had 
nothing in the premiſes the tenements in queſhon ; ſo the rule 
was drawn up accordingly. 


Nota. This cauſe was tried at the bar afterwards in Eafter 
term, in the fourteenth year of bis preſent Majeſty, when 
the grand afſtze found a verditt tor the demandant Tien, 


2 . 2 Thomas Miller's caſe. C. B. 


ha Ne Sts 25 ; 
—— "ay T HE King's writ of habeas corpus iſſued out of this court, 
tively recol- direfted to the warden of the Net, to have the body ol 
i a fatty, Thomas Miller in his cuſtody. before the juſtices here, together 
« but ſhould — a ap + « ; 4 
rather believe With the day and cauſe of his being taken and detained : the 
the affirma- tenor of which ſaid writ, the indorſement thereon, and the re- 
tive:“ is 2 35 , * 8 ” * 
n thereof are in the word: follow ing, Jr. 
factory anſwer bi a witneſs on a Cammillian of Bankrupt, ] 


George | 
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| Ceorge the third by the grace of God of Grent Britain, France The writ uf 


and Ireland. King, defender of the faith, &c. To the warden of P corpus 
our priſon of the Feet or his deputy there, greeting. We com- 1. 424 of 
mand you that yu have before our juſtices at We/tmnſter, upon Chules the 


by the ſtatute 


Tueſday the gt 
that day, the body of Thomas Muler in our ſaid priſon in your 
cuſtody detained as it is ſaid, by whatever name the ſaid Thomas 
Miller is therein called, together with the day and cauſe of his 
being taken and detained, to do and receive what: our ſaid juſ- 
tices ſhall then and there conſider of him in this behalf, and 
have you then there this writ ; witneſs Sir Wilkam De Grey 
Knut. at Weſtminſter the twenty-aghth day of April in the thir- 
teenth year of our reign, 


Thus indorſed Henry Townly Ward, 2gth _ 177. 
by H. T. Ward { By rule of court dated the 28th April 1773, 
Miller's attorney L By the ſtatute of the gad of Charles the ad. 
By virtue of this writ to me directed the body 
nr the within named Thomas Miller before 
Thus indorſed the juſtices of our Lord the King within 


by the warden written, at the day and place within contain- 
of the Fleet ] ed I have ready, as is to me within commanded, 
priſon. ; The anſwer of 


ohn Eyles Eſq. warden of the priſon of our 
rd the K:ng, of the Fleet, | 


The Fleet (to wit) I Jon Eyles Eſq. warden of the priſon The fcheduls 
he rin. 
b a taining the 
before the _— of the writ of our ſaid Lord the King to this return there- 
ſchedule annexed and to me directed, (that is to ſay) on the o. 


of our Lord the King of the Fleet. to the juſtices of our Lord 
the King at We/tminſter, moſt humbly certify and return, that 


twenty-ſeventh day of February in the year of our Lord one 
thouſand ſeven hundred and ſeventy-three, Thomas Miller in the 
ſaid writ named, was brought into the ſaid priſon of the Fleet, 
and is now detained under my cuſtody in the ſaid priſon by vir- 
tue of an order under the hands and ſeals of the major part of 
the commiſſioners in a commiſſion of bankrupt 'awarded and 
iſſued againſt one Samuel Cole the tenor of which ſaid order is 
in the words and figures following, (that is to ſay) at the Crown 
and Rolls Tavern in Chancery-lane, in the _ of Middleſex, 
the 26th day of February 1773, whereas the King's Majeſty's 
commiſſion under the Great Seal of Great Britain, grounded upon 
the ſeveral ſtatutes made and now in force concerning bank- 
rupts, or ſome or one of them, bearing date at We/tminfler the 
ſecond day of June, in the twelfth year of his preſent” Ma- 


E E g 


day of May next, at · the 7 of the court on. 3& 


jeſty's reign is awarded and iſſued againſt Samuel Cole, of the 


' 
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. pariſh-of Saint Paul Covent Garden, in the county of Middle 


become bankrupt, within the compaſs, true intent and meaning 


mas Miller of Gold/mith-ſtrect in the city of London, weaver, was 


ju 
that time by us put to him. And the faid Thomas 


- ©« twwenty-third day of February inſlant,” (which faid exami- 


- gn{wer was not + Full anſwer to their queſtion ; and being fur- 
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mercer, dealer and chapman, directed to John. Seare, Fauler 
Walker, Abel Moyſey Eſquires, Henry Barues agd Thomas Griffiths 
gentlemen, or any four or three of them. And whereas the ſaid 
commiſſioners in the ſaid commiſſion named, or the major part 
of them, having begun to put the ſaid commiſhon in execution 
upon due examination of witneſſes, and other good proofs upon 
oath before them had and taken, did find that the ſaid Samuel 
Cole before the date and ſuing forth of the ſaid commiſſion did 


of ſome or one of the ſtatutes made and now in force concern- 
ing bankrupts, and did adjudge and declare the ſaid Samuel Cole 
a bankrupt accordingly. And whereas on the twenty-ſixth day 
of February one thouſand ſeven hundred and ſeventy-three, Tho. 


ſummoned to appear before us whoſe hands and ſeals are here.. 
under ſubſcribed and ſet, being the major part of the commiſ- 
ſioners in the ſaid commiſhon named and authorized, at fix of 
the clock in the afternoon of the day laſt aforefaid at the Crown 
and Rolls in Chancery-lane, in the county of Middleſex. aforeſaid, 
in order to be examined touching the diſcloſure and diſcovery | 
of the ſaid bankrupt's eſtate and effects; and whereas we the 
ſaid commiſſioners met at the place aforeſaid, when and where 
the ſaid Thomas Miller, in obedience to our ſummons, appeared 
before us, and he being aſked npon oath ſeveral queſtions touch- 
ing the diſcovery of the ſaid bankrupt's eſtate, he did not in our 
gment and opinion fully make anſwer to ſeveral queſtions at 
Mitter beitig , 

aſked by us amongſt other queſtions, which were neceſſary for 
the diſcovery of the ſaid bankrupt's eſtate, © Whether or not lie 
% purchaſed by a broker two certain bales 4. china ſilk, of the value 
* of two hundred and ſeventy pounds or thereabouts, mentioned in 
„e latter part of lis examination, taken before us on the 


nation was then and there read to him) “ or whether he could 
* form guy belief, whether he bought them by a broker or not? 
The Cid Thows! Miller for anſwer ſaid, ** He could not poſ- 
© fatively recollect whether he had bought the ſame by a broker or 
* 20, 2 auld rather believe he had bought the ſame by a broker.” 
And the ſaid Thomas Miller being further aſked, * Whether or 
% nf he believed he had bought the ſaid two bales of filk by a 
« broker?” He ſaid, © He could not give another anſwer,” 
than the above-mentioned. And the ſaid Thomas Miller 
being told by the ſaid commiſſioners, that the above-mentioned 


% 


ther aſked, © Whether by the words [he ſhould rather belicve] few 
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« his ſaid anſwer above-mentioned he meant, that he did believe 
« the ſaid two bales of ll were bought by. a broker, or whether 
« he meant to ſay he did believe that the ſaid two bales of ſilk 
« were not bon kt by a broker?” He the ſaid Thomas Miller re- 
fuſed to anſwer ** whether he did believe that he had: bought the 
« /aid two bales 75 filk by a broker, or whether he did believe 
« that he had not bought the ſaid two bales of filk by a broker 9" 
And for that the ſaid Thomas Miller in other reſpects miſbehaved 
himſelf to us, we the major part of the ſaid commiſſioners in 
the ſaid commiſſion named, do therefore by virtue of the ſaid 
commiſſion, and of the ſeveral ſtatutes now in force concerning 
bankrupts, ſome or one of them herewith ſend to you the keeper 
or warden of his Majeſty's priſon of the Fleet, the body of the 
ſaid Thomas Miller; and do hereby command and require you 
the ſaid keeper or warden to receive him into your cuſtody, 
and him there ſafely keep, and there to remain without bail or 
mainprize until ſuch time as he the ſaid Thomas Miller ſhalf 
ſubmit himſelf to us the ſaid commiſſioners or the major part 
of the commiſſioners in the ſaid commiſſion named, and full an- 
{wer make to the ſaid commiſſioners to all ſuch queſtions as ſhall 
be put to him as aforeſaid, and according to the true intent and 
meaning of the ſtatute or ſtatutes in that caſe made and pro- 
vided ſome or one of them; and this ſhall be your authority for 


ſo doing. 
8 — Fare, L. F. 
owler Walker, (I. S. 
Thomas Gnffiths, I. &. | 


To James. Paris our meſſenger, and) \ 
William Staddon and Endymion Por- 
ter—To all-the conſtables and others 
his Majeſty's officers of the peace to 
whom thele preſents ſhall come, re- 
quiring and commanding him orthem { 
to be aiding and aſſiſting in the exe- h 
cution of this our warrant as occaſion 

| {hall offer; and alſo to the keeper or | - 
warden of his Majeſty's priſon of the |. 
Fleet in the city of London, or his | 
deputy or deputies, | p 


And this is the canſe of taking and detaining the ſaid Romas 
Miller, whoſe body I have ready according to the command of 
the ſaid writ hereunto annexed. 5 | S 


Miller being now brought to the bar, the habeas corpus and May the 4th, 


the return thereof being read and filed, Serjeant Burland too 
| EE4 - ſevera 


» 
„ 

* 
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ſeveral exceptions to the return, that it thereby. appeared the 


commitment was 1llegal. we 


iſt Objeftion. That the commiſhoners have not ſet forth 
that they took the oath to authorize: themſelves to execute the 
ſeveral powers and truſts repoſed in them, as commiſſioners in 
the commiſſion of bankrupt againſt Samuel Cole; that it ought + 
to appear that theſe three commiſſioners (particularly) who com. 
mitted Miller to the Fleet, did take the oath before they afted 
under the commiſhon. 


2d Objeftion. That they have not ſet forth that Samuel Cole 
was a trader, and the other requiſites neceſſary to make him 


liable to become a bankrupt. 


d Objection. That the commiſſioners have not conformed 


themſelves to the ſtat. 5 Geo. 2. ch. go. fed. 13. whereby it is 


enacted, that in cafe any perſon ſhall be committed by the com- 
miſſioners for refuſing to anſwer, or not fully anſwering any 
queſtion, the commiſſioners ſhall in their warrant of commit- 


ment ſpecify ſuch queſtion; they have not fully ſpecified the firſt 
pecify ſuch q y f Wil, 


queſtion, but the ſame refers to a former examination o 
on the 2gd of February, which examination, or any queſtion 
then put to Miller do not appear to the court; as the queſtion 


put to Miller on the 26th of February refers to a former exa- 


mination, they ought to have ſtated the guz/ton put to Miller on 
that former examination on the 23d of February in hec verba, 
that the court might judge whether the {ame was material or 

relevant for the By of the bankrupt's eſtate and effects; 
but as it ſtands upon this return of the * af corpus, the court 
cannot form any judgment what the queſtion related to, or how 
it was material; and they might as well have aſked Mer whe- 


ther the horſe which won the laſt match at Newmarket was 


bought by a hroker or not.—lt doth not appear to the court as 
it ought, that the queſtion was material, and that Mer was 
bound to anſwer it. 2 Sg. 880. ſo he ought to be diſcharged, 


4th Objection. But ſuppoſing the queſtion to be well enough | 
ſtated, I ſay Miller has ally anſwered it; as appcais by — 
ura, | | | 
5th Objeftion. It appears by the eoncluſion of the return, 
that the commiſſioners have committed Mer to the Fleet, 
there to remain without bail or mainprize until ſuch time as 
* he the ſaid Thomas Miller ſhall ſubmit himſelf to us the ſaid 
„ commiſhoners, or the major part of the ſaid commiſſioners 


in the ſaid, commiſſion named, and full anſwer to make to ber 
? 3 17 'B 46 al 
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« ſaid commiſſioners, to all ſuch queſtions as. all be put to iim ac 


« aforeſaid, and according to the true intent and meaning of 
* the ſlatute or ſtatutes in that caſe made and provided, ſome 
or one of them.” He is hereby committed until he {hall an- 
ſwer all juch queſtions as ſhall be put to him; here the commiſ- 
fioners have excceded their authority moſt clearly ; for no man 
can ſay that Aller can be lawfully detained in priſon until he 
ſhall anſwer all /uch gueſtrons, as {hall be put to him by the com- 
miſſioners. It ought to have concluded as it was in Perrott's 
caſe; mz. © until he ſhall anſwer to the queſtions ſo put unto 
„him, [as were ſpecified in that return] by us as aforeſaid.“ 
See Bracy's caſe, 1 Ld. Rayn. gg, 100. 


} 
| 
1 
b 
k 


In anſwer to the firſt objection it was Taid by Serjeant Davy, 
that it ſufficiently appeared to the court that the commiſhoners 
had authority to act under the commiſſion iſſued againſt Cole. 
becauſe it was ſtated they are commiſſioners, and had acted 


therein. 


To the ſecond objection, that it doth not appear that Cole 
was a trader and liable to become a bankrupt, he an{wered, 
that it appeared to the court by the return, that the commiſ- 
ſioners put the commiſſion in execution, and, upon due exami- 
nation of witneſſes, and other good proofs upon oath, did find 
that Cole, before the date and ſuing forth the commiſſion, did 
become bankrupt, which the Serjeant ſaid was ſufficient, without 
ſetting forth all the particulars requiſite to make a man liable to 
become a bankrupt. 3 the es 


To the third objection, that the queſtion referred to a former 
examination which was not ſtated, he anſwered, that, there was 
no occaſion to repeat it, becauſe it is ſtated that the ſaid former 
examnation was then and there read to him | Miller], and the 
queſtion being put to him, as above, touching his purchaſing the 

two bales of fl, he did not give an anſwer to the ſatisfaction of 
the commiſſioners. 5 


To the fourth objection he anſwered, by inſiſting that Miller 
had not given a full anſwer to the queſtion “ Whether or not 
he purchaſed by a broker two certain bales of Qina filk of 
* the value of 270l. or thereabouts, mentioned in the latter 
part of his examination, taken before the commiſſioners on 
* the 23d day of February inſtant, (which examination was then 
and there read to him) or whether he could form any bet: 
** whether he bought them by a broker or not ? his [Miller's 
** anſwer being, that he could not poſitively recollect whether 
he had bought the ſame by a broker or not, but ſhould rather 
** beheve he had bought the fas by a broker; the Serjeant — 
is 
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this was not a full anſwer to the ſatis faction of the commiſ. 
fioners, and therefore they committed him ; and he further ſaid 
he would put the cauſe upon this fingle point, viz. that the 
queſtion was not fully anſwered, 


To the fifth objection Serjeant Davy ſaid, he wiſhed it had 
not been mentioned in the warrrant, And for that the ſaid 
« Thomas Miller in other reſpects miſbehaved himſelf to the com- 
„ miſſioners; but inſiſted that if there was other legal cauſe 


until he ſhould anſwer all ſuck qugſtions as ſhould. be put to him 
by the commiſſioners, tending to the diſcovery of the eſtate and 
effects of the bankrupt. | | 


Serjeant Glynn for the commiſſioners anſwered the objections 
very much to the like eſſect Serjeant Davy had done before, and 
therefore I ſhall not make a needleſs repetition. 


Lord Chief Juſtice De Grey—By. the old ſtatutes of bankrupt 
of the 34 & 35 Hen. 8. and 13 Elz. ch. 7. the commiſſioners 
d no power to commit; but they had power to call before 
them perſons to be examined on oath for the diſcovery of the 
bankrupt's eſtate and effects; and if ſuch perſons upon exami- 
nation, did not diſcloſe the whole truth of ſuch — as they 
ſhould be examined of, or deny to ſwear, then ſuch perſons 
ſhould nk double the value of the goods and debts by them 
: concealed, 


The flat, 1 Fac. 1. ch. 15. gives the commiſſioners power to 
commit perſons refuſing to be ſworn, and make anſwer touching 
the bankrupt's eſtate — effects; this power is adopted by the 

ſtat. 4 & 5 Ann. . 17. And by the 5th of Geo. 2. ch. 30. ſect. 
16. which enacts (amongſt other things) that it ſhall be lawful 
for the commiſſioners to examine every perſon duly ſummoned, 
or preſent at any — of the, commiſſioners touching all 
matters relating to the perſon and effects of the bankrupt, and 
any act of bankruptcy committed by him, and alſo to reduce 
into writing the anſwer of ſuch perſon, which examination the 
party examined is required to ſubſcribe, and in caſe ſuch perſon 
{hall refuſe to anſwer, or ſhall not fully anſwer to the ſatisfaction 
of the commiſſioners all lawful queſtions put by them, Sc. it 
ſhall be lawful. for the commiſſioners to commit him to ſuch 
wag as they ſhall think fit, there to remain without bail until 
uch perſon hall ſubmit himſelf, to the commiſſioners, and 
full anſwer make, to the ſatisfaction of the commiſſioners, to all 
ſuch queſtions as ſhall be put to him, and ſubferibe ſuch exa- 
mination as aforeſaid. This ſtatute has decided the. mode to be 


purſued 


(beſides miſbehaviour) to commit him, he was rightly impriſoned. | 
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purfued. in this matter; in Perrott's cafe of commitment, the 
ueſtions put to him were in writing; and he was commitred un- 
ul he ſhould anſwer the ſame, which was right. 


In the preſent caſe, Miller had only two ways or means to en- 
able him to anſwer the queſtion put to him, either by recollefron 
or belief; the firſt is knowledge, and muſt imply con/ttouſne/3 ; 
but in ſame caſes no traces of a fa} remain in a man's me 
whereby he can recolled the faR, it is poſſible he may have ) 
all 4nowledge of it; and if he has, he can only anſwer that he 
doth not know, or cannot recol{ef the fath——A man may re- 
collect to a certain de and though he cannot recolietF at on 
time, he may at another: ſuppoſe I may not, or cannot recole, , 
yet I may and can believe 1 bid a certain fact, becauſe you tell 
me you ſaw me do it; then I believe 1 did it, becauſe I give 
credit to you as a perſon of veracity, How 1s it in courts 
of juſtice, when a man ſwears he neither recolketys nor believes” 
that he did ſuch a fact; or that he did or did net da fych 
a fact, to the beſt of his 4nowledge, remembrance and betef? Ir 
15 certainly a full anſwer.——A ſubſcribing witneſs to a hond 
may {wear he has totally forgot that he fubfcribed his name as 
a witneſs thereto, and that he cannot fwear pm that he faw 
the obligar feal and deliver the bond; but ſeeing his own hand. 
writing fubſcribed as a witneſs to the execution thereof, he 
{wear be believes he ſaw the obligor execute the bond; and fuck 
anſwer, would be  fatisfattory to the court. Suppoſe a banker 
was upon examination aſked whether he paid ſuch a bill by caſh 
or notes, and he anſwers he cannot tell, but his books may in- 
form him, or his books may be loſt, and his clerks gone ny 
from him; if on looking into his books he ſees by the hand- 
writing of his clerks that the bill appears to be paid by caſh or 
notes, he then ſwears to his belief accordingly ; but if his books 
be loſt or deſtroyed and his clerks are dead or gone, and he then 
{wears he cannot tell, or doth not know whether the bill was 
paid by caſh or notes, his anſwer is full, and ought to be taken 
as ſatis factory. So a merchant buying many goods may have 
torgot, and cannot recolle# or be able to fwear whether he 
bought a certain particular parcel and ſort of goods by himfelt or 
a broker. But, ; 


To come to the preſent caſe ; the examination was to find out 
whether the two bales of ſilk were or were not the property of 
Cole the bankrupt, ſo the queſtions put to Miller ſeem to be 
material, = . 


The iſt queſtion is Did you purchaſe by a broker the two 
bales of ſilk? His anſwer was, I cannot poſitively 8 mg 
Whether 
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„ whether I bought them by a broker or not; this is a ſuffi. 
cient anſwer, as it ſeems to me. IE 


The ad Queſtion—* Can you form any belief whether 
„you bought them by a broker or not?” His anſwer was, * I 
** ſhould rather believe I bought them by a broker.” I think 


this anſwer amounts to a degree of belref ſufficient to anſwer 


avil purpoſes. If an heir at law, in a court of equity, was to 

{wear in his anſwer that he rather believed his anceſtor made and 

left a will, the court would hold him to it.—I think in this 

caſe Miller would be liable to be convicted of perjury if it could 

be 2 that he bought the filk himſfelt, and not by a 
roker. | 


The gd Queſtion—* Whether or not do you believe you 
* bought the two bales of ſilk by a broker?“ His anſwer was, 


I cannot give any other anſwer,” (that is to ſay,) than I have 


now given, v2z. * I cannot poſitively recollef, &c. but I rather 


The 4th Queſtion—** Whether by the words I ſhould rather 


believe I bought them by a broker, you mean that you do believe 


* the two bales of ſilk were bought by a broker, or whether you 
* meant to ſay, you do believe that the ſaid two bales of ſilk were 
* not bought by-a broker? Miller refuſed to anſwer this 4th 
queſtion, and this is the only cauſe of committing him; I think 
in my conſcience he had before ſworn to a degree of belief ſuf. 
ficient to anſwer ciuil purpoſes, | | 


The concluſion in 'the warrant of commitment ſeems to be 
wrong, but as to this point I give no opinion; in Perrot's caſe 
the concluſion of the warrant was right. 


After Miller had ſaid, he rather believed he bought the fili by a 
broker, the commiſſioners might have proceeded to aſk him who 
was his broker, Sc. I am of opinion upon the whole, that 
Miller muſt be diſcharged out of cuſtody. The other. three 
judges were of the ſame opinion, and Miller was accordingly 
diſcharged. | 
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13 Geo. III. 1773. 


916. S. C. 


Golden verſus Manning and Peyton. C. B. 2 k. Rep. 


London SAMUEL MANNING late of the city of Lon- [A carrier is 
(to wit.) * don, inn-holder, and John Peyton late of the ſame — 
place inn- holder, were attached to anſwer Richard it be ia the 
Golden in a plea of treſpaſs on the caſe, Sc. and whereupon general courſe 
the ſaid Richard Golden by Richard Rudd his attorney com- i his trade fo 
plains, that whereas the ſaid Samuel and ohn now are, and for 
divers years laſt paſt have been, common carriers to carry 8, Declaration, 
wares and merchandizes from the town of Birmngham in the The record is. 
county of Warwick to the city of London, and the ſaid Samuel — 
and John whilſt they were and continued common carriers as 

aforeſaid, that is to ſay, on the 10th day of May, in the year of 

our Lord 1771, at Birmingham aforeſaid, did receive into their 

care and cuſtody two pieces of ſilk, conſiſting of divers, (to wit) 

119 yards of the value of gol. in good order and condition, 

being the property of the ſaid Richard Golden, to carry the ſame 

lately from the ſaid town of Birmingham to the city of London 

aloreſaid, and to deliver the ſame to the uſe of the ſaid Rickard 

Golden, at the houſe of one Samuel Ireland in Prince's-ſtreet 
Spittal-fields,” London, that is to ſay, at London aforeſaid, in the 

pariſh of Saint Mary le Bow in the ward of Cheap. And the 

laid Samuel and John on the ſame day and year at London afore- 

ſaid, in the pariih and ward aforeſaid, did undertake to carry 

and deliver the ſaid pieces of ſilk in manner aforeſaid, for a 
reaſonable reward to bs paid them by the ſaid Richard Golden: 
nevertheleſs, the ſaid Samuel and ohn have not, nor hath either Breach. 

of them taken care to carry and deliver the ſaid pieces of filk Negligenee in 
in manner aforeſaid, but have and each of them hath hitherto t 4er. 
entirely omitted and neglected ſo to do, ſo that the ſaid pieces of 


filk, nor any part thereof have ever hitherto come to the ſaid 
| Richard 
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2d Count. Richard Golden or to his uſe. And whereas the ſaid Samuel and 


For not £ar- Voln ſo being common carriers as aforeſaid, on the day and year 
Evering goods 12ſt aforeſaid, at Birmingham aforeſaid, did receive into their 
in good order Care and cuſtody two other pieces of filk conſiſting of divers, 
and =» 96a — wit) 119 yards of the value of gol. in order and con- 
able eime to dition, being the property of the ſaid Rickard Golden, to carry 
the plaintiff's the ſame ſafely from the town of Birmingham to the city of 
uſe for a rez= London, and to deliver the ſame in good order and condition, 
— tr and within a reaſonable time, to the uſe of the ſaid Richard 
paid to de- Golden, at the houſe of one Samuel Ireland weaver in Princes: Atreet 
fendauts. Spittal. fields London, that is to ſay, at London aforeſaid, in the 

pariſh and ward aforeſaid; and the ſaid Samuel and ohn on the 

ſame day and year at London aforeſaid, in the pariſh and ward 

aforeſaid, did undertake to carry and deliver the ſaid laſt men- 

tioned pieces of ſilk in manner aforeſaid, for a reaſonable reward 


Breach, to be paid them by the ſaid Rickard, Golden; nevertheleſs the 


Negligence, ſaid Samuel and John did not within a reaſonable time take care 


to carry and deliver the ſaid laſt mentioned pieces of ſilk in man- 

ner aforeſaid, but delayed the delivering of the ſaid laſt. men- 

tioned pieces of ſilk an unreaſonable time, (to wit) for the ſpace 

of a year, and behaved themſelves ſo negligently in the cuſtody 

and care gf the ſaid ſilks, that for want of \ care in them and 

P their ſervants in that behalf, the ſaid laſt mentioned pieces of 

34 Count. ſilk were damaged, and rendered of no value to the faid Richard 

In coovier- Golden. And whereas on the 10th day of May in the year of our 

Slaintiff de. Lord 1771, at London, (to wit) in the pariſh and ward afore- 

üvered goods ſaid, in conſideration that the ſaid Richard Golden, at the ſpecial 

1 inſtance and requeſt of the ſaid Samuel and John, had delivered 

— — be to the ſaid Samuel and John divers other goods and chattels, (to 

carried from wit) two otlier pieces of ſilk of the ſaid Richard Golden of the 

Birmingham value of gol. to be ſafely and ſecurely carried and conveyed from 

tofonion... Birmingham aforeſaid to the city of London, and there, (to wit) 

livered in a at London, to be ſafely and ſecurely delivered in a reaſonable time 
reaſonable to the uſe of the ſaid Richard Golden, at the houſe of one Samuel 

-=x+ 60g trelend in Princes-ſtreet, Spittal-fields, London, for a reaſonable re- 

ward, defend-_ ward to be therefore paid by the ſaid Richard Golden to the ſaid 


ants under- Snell and John, they the faid Samuel and ohn undertook and 


, wot @ carry faithfully promiſed the ſaid Richard Golden ſafely and ſecurely to 


and deliver 


"the ſame ac- carry and convey the laid laſt mentioned — and chattels from 
<ordingly. Birmingham aforeſaid to London aforeſaid, and there ſafely and 


ſecurely to deliver the ſame in a reaſonable time to the uſe of 

the ſaid Richard Golden, at the houſe of the ſaid Samuel Ireland 

in Princes-ftreet, Spnttal-fields, London; and although the ſaid Sa- 

Breach of mel and Fol, on the ſame day and year at Birmingham aforefard, 
— had and received the ſaid goods and chattels to carry, convey and 
traddas. deliver as aforeſaid, yet the ſaid Samuel and Folm, not New 


Haid s and 


at the b ſaid Samuel Ireland in Princes ſireet, Spittal- 
fields, London, or in any other manner to the ſaid Richard Golden 
or to his uſe; although a reaſonable time for the delivery thereof 
hath long ſince ela ſed, and although to do this the ſaid Samuel 
and John k 25 5 (to wit) on the firſt day,of November in the 
year of our Lord 1772, and very often both before and afterwards 
at London aforeſaid, in the pariſh, and ward aforeſaid, wererequeſt- 
ed by the ſaid Rickard Golden; but they, ſafely and ſecurely to car. 
ry, convey and deliver the —_— — to their promiſe and 
undertaking, have hitherto wholly refuſed and ftill doth refuſe; 
whereupon the ſaid Richard Goltlen ſays he has damage to the 
amount of 400. and thereof he brings ſuit, Sc. : 


And the ſaid Samuel and John, by Carey 


the firſt and ſecond counts in the ſaid declaration mentioned ſay 
that they are not guilty of the premiſes above laid to their charge 


in manner and form as the ſaid Rickard hath above thereof com- Did ne pro- 


plained againſt them, and of this they -put themſelves upon the — to the 


country, Sc. and the ſaid Richard Golden doth the like, &c. Andas 
tothe laſt count in the ſaid declaration mentioned, the ſaid Samuel 
and on ſay that they did not pr or undertake in manner and 
form as the ſaid Richard hath above thereof complained againſt 
them, and of this they put themſelves upon the country, &c. 
and the ſaid Richard Golden doth the like, Sc.; therefore to ti 

the ſaid ſeveral iſſues between the parties aforeſaid, the ſheri 

are commanded that they cauſe to come here on the morro of 
the purification of the bleſſed Mary twelve, &c. by whom, c. 
aud who neither, &c. to recognize, &c..becauſe as well, &c. 


A 4% 


Upon the trial of this cauſe a verdi& was given for the;plain- Cafe ſtated for 
tiff, with damages and coſts, ſubject to the qpinion of this court — — of 


. 


upon the following caſe, ſtated in thefe words, (viz.) It ap- 
pearing upon the trial of this cauſe that the defendants were 
common carriers from Birmingham to London; that on the yth 
day of Junc 1771, they received a box containing two pieces £ 
ſilk conſiſting of 119 yards, direfted to Mr. Samuel Ireland, 
Princes: ſircet, Spittal. fields, London: that the box came to the 
defendants' warehouſe in London, on the 8th of June following, 
with no legible directions upon it, where it remained for. the 
tu of a year; at which time the plaintiff and Ireland fettling 
t 


eir accounts together, diſcovered the miſtake of this box having 
: 


rmingham coach, and of it'snot being delivered; 


been ſent by the 
Os 3 upon 


their attorney, Plea, 
come and defend the wrong and injury, when, Sc. And as to oy 
ſecond counts 


c. 
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upon which, plaintiff and Ireland went to the warehouſe and 


found the box, and upon opening it, a letter of advice from the 
Plaintiff to him [ Treland] was found therein; and the ſilks then 
appeared to be damaged to the amount of 290. 145. and for that 
reaſon plaintiff and Ireland refuſed to take the box and ſilks upon 
their being offered to them, and the detendant Manning refuſed to 
make any ſatisfattion for the damage; that the rr; Fg before 
the ſaid time neither delivered the goods nor gave any intelli- 
gence to Ireland of the arrival of the box at the warehouſe ; that 
the name of Samuel Ireland, and place of his abode appears in a 
printed book, being a directory containing the names 7 laces of 
abode of merchants and traders, which book they the defendants 
had in their warehouſe, that the way-bill in the defendant's 
cuſtody and poſſeſſion contained the name of Samuel Ireland and 
no further directions, that no inquiry was made at the defend- 
ant's warchouſe at Birmingham of the plaintiff to know where 
Treland lived, nor was any inquiry made acagrding to the dt: 
reQory, and that defendants hire a porter at a ſtated ſalary. by 
the week tq carry out goods which come by their coach, and 


receive the porterage of ſuch goods as are ſent out by the ſaid 


porter. 
The queſtion for the opinion of the court is, whether under 
the circumſtances of this caſe the plaintiff is intitled to recover? 


T. Walker tor the plaintiff. 
J. Burland for the defendants. 


In the debate of this caſe at the bar, Serjeant Waller for the 
plaintiff inſiſted, that it was the duty of the defendants to liave 
carried and delivered the filks in a reaſonable time after they 
received the ſame at their warehouſe in B:nmingham, to Samuel 
Treland at his houſe in Princes-ſtreet, Spittal, fields, London, accord- 
ing to the direction; that when a carrier receives goods to car! 
and deliver them to any perſon at any certain place, he thereby 
undertakes to do what the owner of the goods himſelf was to 
do and intended to have done; and the carrier. is anſwerable if 
any damage or Joſs happen through his, or his ſervant's ne li. 
ence or want of due care, or doth not carry and deliver the 
ame ta the fper/on, or at the place, according to the direction, 


and this is by the rules and principles of the common law; the 


carrier is intruſted with the goods to carry and deliver them to 
the uſe of the ' proprietor thereof, in a reaſonable time, he con- 
tracts to execute that truſt for a reaſonable reward to be paid 
him, and if he be guilty of a breach of that truſt and contract, 


he is; by law, anſwerable to the owner in damages.—In this cafe 


the defendants have been guilty of great negligence, for they 
ern the ſilks to Samuel Tretand at his houſe, nor 
. * . G . "of . x gave 
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ave him any intelligence of the arrival of the box at the de- 
E warchouſe in London; and therefore Serjeant Walker 
prayed judgment for the plaintiff. 


Serjeant Glynn 2 contre, for the defendants, contended. That 
when they received the goods at their warehouſe in Brrymingham, 
they only undertook to carry them from thence to their ware- 
houſe in London and no further, and that it was the duty of 
Ireland the conſignee, upon the arrival of the goods at London, 
to have then ſent and inquired for the ſame, according to the ad- 
vice thereof which he muſt have received from his correſpon- 
dent the plaintiff at Birmngham, as is the conſtant and invari- 
able cuſtom and uſage amongſt merchants and traders, both in 
reſpect to foreign and inland trade and commerce. 


But if what is inſiſted upon for the plaintiff be law, every 
carrier of goods to London, mult not only provide porters for light 
— but waggons and barges for the carriage of heavy goods 

rom their reſpective warehouſes to all places within the bills of 
mortality, but this is not the uſage, nor is it practicable. That 
the defendant could not give intelligence of the arrival of the 
goods to Ireland, becauſe there was no legible direction on the 
box, as the caſe ſtates. So he prayed judgment for the 
defendant. 


Curia. We are to determine this caſe upon the fafts and par- 
ticular circumſtances therein ſtated, ſo there is no neceſſity for 
us to conſider of the laws in general reſpecting carriers, —=lt is 
ſtated to us, that theſe defendants hire a porter at a ſtated falary 
by the week, to carry out goods which come by their coach, and 
receive the porterage of ſuch goods as are {ent out by that porter ; 
therefore we oppretivnd we are bound to ſay, that the defendants 
were obliged to ſend the goods by their porter to bedelivered at 
Samuel Ireland's houſe in Princes. Street Spittal-fields, according 


to the direction, and the promiſe and undertaktng laid in the 


declaration; as the defendants conſtantly kept a porter for this 
purpole, they engaged and ſpecially undertook [in this particular 
caſe] to deliver the goods to Mr. Ireland, by their porter. 


There can be no doubt but carriers are obliged to ſend notice Owen. 37. 


to perſons to whom goods are directed, of the arrival of thoſe 
goods within a reaſonable time, and muſt take fpecial care that 
the goods be delivered to the right perſon. * It was by the neg- 
ligence of the defendants that the direction of the box was ob- 
literated. The maſter of a ſtage-coach takes a greater price for 
the — of goods than other carriers, ſo is certain by bound 
either to ſend out the goods from his warehouſe in London to be 
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delivered to the perſons to whom the ſame are directed, or to 
ſend notice of the arrival thereof within a reaſonable time ;— 
It the detendants in this caſe were to be aſked in what manner 
on ore deliver the goods-at London, they would anſwer, 
We always keep a porter at London by whom we ſend out the 
goods to be delivered to the perſons to whom the ſame are 

directed; our opinion is confined to this particular caſe only. 


Judgment for the plaintiff. 


3 


aeg R. Boſtock vers Saunders and others. C. B. 
912. 5. C. de. . 3 4 - 
Treſpaſs lies TR E SPASS w et armis, for breaking and entering the 
againſtan + * plaintiff 's dwelling-houſe, and continuing therein for the 
_ —— ſpace of twelve hours, without the leave and againſt the and of 
nd entering the plaintiff, and diſturbing him in the quiet zud peaceable poſ- 


and entering l 1 | 
the plaintiff 's ſeſſion thereof to his damage of 100l. Iſſue being joined upon 


* the general plea of not guilty, this cauſe was lately tried before 
one m. Lord Chief Juſtice De Grey, when a verdi&t was found for the 


commiliion- _— gy the - OY," 
ers of exciſe, Plaintiff, and 1000. damages, ſubject to the opinion of the court 
obtained upon this caſe. 8 ba & io | in 3 2 
upon the de- E | . 4 
fendant's own information that he ſuſpected tea were concealed in or about the plaintiff's houſe; 
where no ſuch goods are found, ¶ See Bett v Cooper & al. cited 1 Term Rep. X. B. 535. contra. ] 


The defendant being an officer for the duties of exciſe on the 
22d of Odtober 1772, upon oath made by himſelf before two 
commiſſioners of exciſe, that: he had cauſe to ſuſpect and that 
he did ſuſpect that tea was fraudulently hid and concealed in or 
about the houſe of the plaintiff . in Hatton-ſtreet, London, ob- 
tained a warrant from the ſame commiſhoners in the following 
words, vz. 5 | n 1 | 


Chief office of exciſe in London for the duties of exciſe, &c. 


« Whereas 7ohn Saunders one of the officers for his ma- 
10 — s duties of exciſe hath this day made oath before us com- 
« miſhoners-of exciſe that he hath cauſe to-ſuſpett, and that he 
* doth ſuſpect that zee is fraudulently” hid and concealed in 
. ** ſome place or places in or about the houſe of Henry Boſtock, 
of Hatton-ſlrect, merchant; within the limits of the chief 
. +. office aforeſaid; with an intent. to defraud his preſent majeſty 

of his duties thereon: ſetting forth in and by his ſaid oath-the 
. * ground of his ſufpicion, - and the ſame appearing to us t6 be 
. * reaſonable ground of ſuſpicion ; we therefore by virtue of the 
power and authority to us given. do judge it reaſonable, and 
by this preſent Warrant under our. hands and ſeals, do nutho- 
| -—" —_ 


The warrant. 
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* rize and impower the ſaid John Saunders to enter into all and 
« every room and place in and about the ſaid houſe, and the 
© pet Mir thereunto belonging, and to ſeize alk ſuch tea and 
other goods liable to the duties of exciſe, or inland duties 
upon coffee, tea, &c. as he ſhall find ſo fraudulently hid and 
* concealed, as forfeited to his Majeſty's uſe, together with all 
the caſks or other veſſels and things wherein the fame ſhall be 
contained; and all conſtables and other his. Majeſty's officers 
« are hereby authorized and required to be aiding and aſſiſtin 
„to him in the execution hereof, and for ſo doing this ſhall 
be to him and every one of them a ſufficient warrant. Gixen 
under our hands and ſeals this twenty-ſeventh day of Ofober, 
in the year of our Lord one thouſand ſeven hundred and 


„ ſeventy-two.” | | 
| A. Lucas. 


NR. Stonlewer. 


The officer Saunders by virtue of this warrant entered the 
laintiff's houſe, and ſearched, but found no tea or other goods 
fable to exciſe in the plaintiff's houſe, 


The queſtion' is, whether the plaintiff is intitled to recover, Serjeant Bur- 
and ariſes upon the ſtatute of the 10th of Geo. 1. ch. 10. ſect. 19. land = — 
whereby it is enatted that if any officer ſhall have cauſe to un 23 Gow 
ſuſpect that any coffee, tea, &c. is fraudulently concealed in any z. 
place, either entered or not entered, then, it ſuch —.— be within 
London or the bills of mortality, upon oath made by ſuch of- 
ficer before two commiſſioners for the duties, ſetting forth the 
ground of his ſuſpicion, the commiſſioners may, by warrant, 
authorize the officer, by day or by night, but it by night, in 
the preſence of a peace officer, to enter into ſuch places, and to 
ſeize and carry away all the coffee, tea, Sc. which they ſhall find 
ſo fraudulently concealed, as forfeited for the King's uſe, toge- 
ther with the bags, &c. and if any perſon ſhall hinder the of- 
ficers from entering ſuch places, or in ſeizing or carrying. away 


ſuch coffee, tea, &c. the offender ſhall forfeit 100/. 


Saunders the officer,. upon his own oath of ſuſpicion that tea 
was fraudulently concealed in the plaintiff's dwelling-houſe, ob- 
tains the warrant, and by virtue, or under colour thereof enters 
the plaintiff's houſe, together with the other defendants his 
aſſiſtants, they ſearch the houſe but without ſucceſs, for th 
found nothing, the ſuſpicion was groundleſs; and now the — 
tion is, whether the plaintiff ſhall have this action. 


| It was not proved. at the trial, nor is it ſtated to the court, 
| what the ground or cauſe of ſuſpicion was, that Saunders: had 


"1 FF @ 428 when 
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when he ſwore he had cav/c to ſuſpect that tea was fraudulently 
hid and concealed in the plaintiff's. houſe, that does not a 
to the court, they [at the exciſe-office] have printed forms of 
theſe informations and warrants with blanks always ready to be 
| Aled up occaſionally with the names of whatſoever perſons they 
are pleaſed to ſuſpett ; the form of the oath or information runs 
thus, 512. A. B. maketh oath that he hath cauſe to ſuſpett and 
| +. doth ſuſpect that Yea is fraudulently hid and concealed in 
4 | - + ſome place or places in or about the houſe of C. D.“ and 
| thereupon a printed blank warrant is fiiled up; then, away 
goes the officer with the warrant and his myrmidons with him, 
| and enter the houſe of C. D. by day or by night, with a peace- 
a officer (perhaps an ignorant drunken pt conſtable they ranfack 
4 the whole houſe, ſearch every room, cheſt, cupboard and drawer 
| in it. 


apprehend, all theſe ſummary juriſdictions given by aft of 

. parliament, are to be conſtrued and meaſured by the rules and 

principles of the common law. for /eges ipſæ cuprunt ut jure 
regantur. . | 


#3! | | How 1s the law, as to granting warrants by juſtices of the 
1:2. peace, to ſearch for ſtolen goods and ſeizing them? They are 
1 n not to be granted without oath of a felony committed, and that 

| the party complaining hath probable cauſe to ſuſpect they are in 
ſuch a houſe or place, and do ſhew his reaſons for fuck ſuſpicion, 
The execution of theſe warrants depends upon the event, v2. it 
is lawful if the goods are there; unlawlul, it not there; and 
although the juſtice of peace who granted the warrant and the 
officer who executed it may juſtify in treſpaſs, yet tlie perſon 
who makes the information cannot juſtify, 2 H. H. Pl. coron. 

150, 131. 2 Won, 291, 292. 


* = - 
w . * * 
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*** * — . 4 * 


Saunders, in this caſe is both the informer, and the. officer 
| who executes the warrant of the commiſhoners to ſearch, upon 
1 | a pretended ſuſpicion that ea was frauduiently concealed in the 

| plaintiff's houſe, but no ground or cauſe of ſuch ſuſpicion was 

roved upon the trial, or appears to the court, and therefore this 

informer and his afliftants, by law, mult anſwer for the treſpal 
they have committed, without any cauſe whatever. 


Ot 


Tue perſon whoſe houſe is ſearched muſt not reſiſt under the 

penalty of 100%. be he ever ſo ſure and certain that he has no 

; ſuch thing as any tea, coffee, &c. in or about his houſe ; but at 
the peril of this penalty, he muſt peaceably and quietly ſubmit 

to have every room, cupboard, cloſet and drawer in his houſe 

opened and renſaeked, and all his private affairs pryed into, by 
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any little exciſe - officer who is pleaſed to make ſuch an oath as 
in the preſent caſe; what a terrible condition are Enghſhmen re- 
duced to, if the plaintiff cannot, by law, recover ſaustaRtion for 
the injury which hatli been done to him! © 


The officer 1s the informer, to whom the warrant is to be 
granted, and by whom it is to be executed according to the att 
of parliament ; he is a mere volunteer, and is the perſon whom: 
the ſtatute has pointed out to make ſatisfaftion if he does 
wrong; he d6th not ſtand in the light or ſituation of a ſheriff 
or other law oflicers, who are bound to execute writs and proceſs 
iſſuing out of the King's courts, without knowing, or being 
permitted to examine whether the ſame iſſued legally and re- 
gularly or not. 


3 —— —— nes — — — — 


The /latute of 12 Car. 2. c. 19. to prevent frauds and con- 
cealments of the King's cuſtoms and fubiidies, was the firſt act 
which gave ſuch ow to enter houſes to ſearch, &c. but by 

| ſet. 4- it is provided that if the information whereupon =_ 
houſe ſhall be ſearched ſhail prove falſe, the party injured ſhall 
recover his full damages and coſts againlt the informer by action 
of treſpaſs, | 


| 


. . 4 
. 2 * 
* Pn — — oo A - 
— ** - 


The /tatute of 13 & 14 Car. 2. ch. 11. /@. 92. gives the writ 
| of aſſiſtance, and enatts that ail perfons aiding and aſſiſting, &c. 
7 {hall be ſaved harmleſs ; but it has been re{oived that whoever 
enters by ſuch writ of af/ſtance, if he finds nothing. he is a treſ- 
| paſſer 6 initio. This att of 10 Geo. 1. now under conſideration 
; {having followed one or other of the faid acts of Car. 2.) has 
] pointe out the perion Who ſhall be anſwerable in trelpals if his 
information proves falſe. The detendant's information in the 
preſent caſe has proved falſe, and it he is not, by law, anſwerable 
to the plaintiff in damages, the liberty of this country will have 
received a moſt fevere blow, and every man's houſe, from the 
higheſt to the loweſt, will be open to- exciſe and cuſtom-houſe 
officers; the defendant have done wrong, and there is no cafe in 
the law wherein a man ſhall take advantage of his own wrong. 


a HS » 


Serjeant aller for the defendagts It is a general principle of 
law that where any officer acts under the command of à court 
of juſtice, or of a Juoge or magiſtrate who has juriſdiction, the 
perſon commanded is juſtifiable. In treſpaſs againſt the ſheriff, it 
is enough for his juſtification to ſhew a writ; ſo it is in the caſe 
of his bailiff or officer; with this difference, that the ſheriff muſt 
ſhew the writ was returned, if returnable; the bailiff need not, | 
becauſe it is not in his power, 1 Salt. 408, 409. The ſame © -- 
rule holds in criminal caſes, Moore 408. Broughton. verſus = if 

FF 3 , 1 


P 


- 
- — — 


: 
2 4 a” b. = 
2 1 - _— 


: 
| 


av 
Y . * 
. A ²⁰ A a It 6 
* * 
. 


—— 
. 


438 


commiſſioners, with whom the 
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ſhoe, © Falſe impriſonment by Broughton againſt Mulſhoe, who 


« juſtified, becauſe the plaintiff being in the preſence of a juſtice 
of the peace, the . not having opportunity to examine 
* him, commanded the defendant to take him into his cuſtody 
and ſafeguatd until the next day, which he did, being conſtable, 
„ which is the ſame impriſonment : and this was held a good 
« juſtificatiþn without alleging the cauſe which the fuſtice had 
for impriſoning the plaintiff, and without ſhewing a warrant 
in writing, becauſe in the preſence of the juſlice; and the 
« juſtification is as proper for any other man, as it is for the con. 
„ ſtable.” I cite this caſe to ſhew that where the juſtrce has ju. 
riſdiction to command the conſtable, he might juſtify although 
the juſtice had done wrong, for he was bound to obey the com. 
mand of the juſtice whatever. was the cauſe ; ſo it is alſo with 
regard to the execution of warrants when the magiſtrate is ab- 
ſent. The officer muſt give credit to the command or warrant 
of the magiſtrate, and can no more diſpute his authority than 
the ſheriff can diſpute the authority of this court. 14 Hen. 8. 
16. a. 1 Vent. 273. 10 Rep. 76. b. The caſe of the Marjhalſea, 
S. P. Freeman 407. | | 


In the preſent caſe the warrant is directed to the officer Saun- 


ders the defendant,” who is bound to obey the commiſſioners who 


have given the ſame under their hands and ſeals : but it is ob- 
jected, why does not Saunders ſhew the information? I anſwer, 
it is not in his power, the commiſſioners have it, and their war- 
rant is ſufficient to juſtify him. 


But it is alſo objefted, that Saunders the officer gave the in- 


formation of his ground of ſuſpicion, and therefore ought to 


ſhew it; I anſwer, that when Saunders made the information 
upon oath, it then became the ſuſpicion of the magiſtrates the 
— have intruſted the 
authority to grant the preſent warrant thereupon to ſearch the 
plaintiff's houſe for concealed tea, Sc.; the warrant is com- 
pulſory, and not diſtinguiſhable from any other warrant of a ma- 
giſtrate having juriſdittion given by act of parliament to grant a 
warrant in any particular caſe; it is upon this ground I argue 
that Saunders was obliged to obey the command of the commiſ- 
ſioners and execute the warrant, and is juſtified thereby Whether 
he found any tea concealed in the plaintiff's houſe or not. 


Gould Juſtice—Surely Brother Walker your client might have 
men tte information and the ground of his ſuſpicion at the 
trial, if he had thought fit. | 


Walker Serjeant Whatever was the ground of ſuſpicion 
whereupon the magiſtrate ated, the officer need not ſhew it to 


3 the 
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the court, he cannot be a witneſs becauſe he is a defendant, and 
if che warrant will not protect him, he is without defence. 


; Serjeant Burland in repl — admit that if a conſtable. or 


other officer acts in a caſe where he is bound to obey, he is juſti- 
fiable, and if the warrant granted by a juſtice be wrong, he 
only is anſwerable. If my B | 
bound and compelled to give the information, I will admit he 
is not anſwerable; but on the contrary it appears he is a mere 
volunteer in this buſineſs, as I before ſaid. y 
In the caſe of an information before -a juſtice of the peace, 
there are neceſlarily three perſons of the —ů the informer, 
the magiſtrate, and the conſtable or officer, who act different 
arts; but here the defendant Saunders voluntarily takes upon 
ficer, which he was not bound to do This act of parliament 
points out the perſon againſt whom the redreſs ſhall be had, it 
wrong be done (namely) the officer [the informer] who is to 
execute the warrant, is Mat perſon who ſhall be anſwerable in 
ſuch a caſe as this; if it was otherwiſe, I could not help think- 
ing myſelf an abſolute ſlave, for it would be indifferent to me 
whether a ſet of theſe myrmidons, exciſe and cuſtom-houſe of- 
ficers, or a band of ſoldiers, could enter my houſe by day or by 
night, and do me ſuch injury (as in this caſe has been done to 
the plaintiff) with impunity ; it would be monſtrous to 3 
that the legiſlature hath given any ſuch power to theſe perſons, 
ſo I do not doubt but the court will give judgment for the plain- 
tiff, who is as eminent a tradeſman as any in London. 


This caſe was well argued again at the bar in this term b 
Serjeant Kemp for the plaintiff, and Serjeant Glynn for the de- 
ſendant; when the court was ſo clear that judgment ought to 
be given for the plaintiff, that Serjeant Kemp was told by the 
Lord Chief Juſtice he had no occaſion to reply. | | 


Lord Chief Juſtice De Grey—This caſe has been f ken to at 


the bar extremely well, it is a queſtion of great conſequence to 
the King's fubjofls, who ought certainly to know the perſons 
againſt whom they ſhall have remedy, whenever they all be 
injured in a caſe like tlus. 1 3 1 
This is a queſtion of conſtruction upon an act of parliament, 
the 10 Geo. 1. ch. 10. fo. 13. which enafts, that if any officer 
mall have canſe to ſuſpett that any coffee, tea, Sc. is fraudulently 
_ concealed, &c. then upon oath mage by ſuch officer before two 
of the commiſhoners, /ettzng forth the ground of lus /uſptctony.they 

| r 4 | 5 


rother can ſhew that Saunders was 


imſelf to act two parts, the part of the informer and the of 


439 


4 1 a 
_ - 
” yy b 
- 
* 3 2 9 pp We. i — 
2 
— * + 
o 


TarxiTy Tex 13 Geo. III. 1773. 


may, by warrant, authorize the officer to enter, &c. ſeize and 
carry away all the coffee, tea, &c. which he ſhall find concealed, 
Sc. and if any perſon ſhall hinder the officers from entering, 
or ſeizing, or carrying away ſuch coffee, tea, Ec. the offender 


{hall forfeit 100l. 


Saunders the officer, upon his own oath, obtains a warrant, 
ſearches the plaintiff's houſe, finds nothing ; he both acquires 
and executes the warrant. It is contended he 1s juſtifiable as 
acting under the command of the commiſhoners, and that it is 
ſufficient for him to ſhew their warrant authorizing him to enter 
the plaintiff's houſe, Cc. in like manner as a bailiff of the 
ſheriff is juſtifiable in the execution of his warrants. But the 
caſe of a ſheriff's bailiff is very different from this ; the bailiff 
is bound to execute the ſheriff's warrant ; the officer of exciſe is 
the party promoting, and acting for his own benefit under an 
authority which he has obtained by his own oath, and he rs not 
bound to obey like a ſheriff's officer; Saunders ſwears to his 
ſuſpicion, he is miſtaken, and his ſuſpicion is groundleſs, he 
finds no teas concealed; the whole matter riſes and ends in 


himſelf. 


The queſtion 1s, whether the exciſe-officer is juſtified in all 
events, or whether he acts at his peril; I am of opinion he acts 
at his peril, and is a mere volunteer. In caſes of warrants 
pra (x ſearch for ſtolen goods, the mformer makes oath that 
a felony has been committed, and of the reaſons he has for 
fuſpicion that the goods are concealed in ſuch a place; the exe- 
cution of theſe warrants depends _ the event; the ſearch is 


lawful if the goods are there; unlawful, if not there; and al- 


though the juſtice of peace and the officer may juſtify in treſpaſs, 
yet the informer cannot. 2 H. H. Pl. Coron. 150. | 


It is ſaid the warrant to ſearch the plaintiff's houſe was 
granted upon a judgment formed by lawtul magiſtrates [the com- 
miſſioners]; I think the commiſhoners were bound to grant the 


warrant upon the oath of Saunders, and could nat form any 


judgment upon the matter, the commiſſioners have no power to 


; ſummon the ſufpected party or any witneſſes, they cannot exa- 
mine on both ſides, ſo it was impoſſible for them to judge; if 


the commiſſioners had ſuch power it would be nugatory, for 


© the goods would be removed before ſuch examination could; be 
had. I think the flat. 10 Ceo. 1. ch. 10, ſed. 1g. is com- 
pulſive upon the commiſſioners to grant the warrant to the officer 


to enter and ſearch, upon his bath of ſuſpicion that teas, Gc. 
are fraudulently concealed; ſo it points out the very perfon liable, 


If any injury be done, and no goods found; and it is * 


+ 
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and juſt that the informer who obtains and executes the warrang 
ſhould be anſwerable in this caſe ; and in my opinion the pro- 
duction of the warrant of itſclt is not a ſufficient juſtification. 
Whether, upon the trial, the information would have been admiſ- 
ſible evidence for the defendant, is not now for the court to de- 
termine; but as it was then called for, by the plaintiff, I think it 
ought to have been produced; but. as no evidence was given at 
the trial of any probable cauſe or ground of ſuſpicion that Yea 
was fraudulently concealed by the plaintiff, the jury found a ver- 
dict for him, and gave the whole damages in the declaration; 
and I am of opinion he muſt have judgment. 


Gould juſtice— It is not neceſſary to determine whether an 
aktion will or will not lie againſt the commiſſioners; but thus 
much I will ſay, that if a warrant, like the preſent, ſhould be 
granted by them, upon a frivolous, vain and groundleſs ſuſpicion, 
an action might well he againſt them; but I do not give any 
opinion as to this, FE . 


The officer by his own act having obtained the warrant, I 
think it is not neceſſary now to determine, whether he was then 
bound to execute the ſame. The ſtatute ſays, if the officer ſhall 
have cauſe to ſuſpett, Sc. then upon his oath ſetting forth the 
ground of his 3 the commiſlioners. may grant a warrant 
authorizing him to enter, ſearch, &c. no evidence was given of 
the — of the defendant's ſuſpicion, he ouglit to have ſhewn 
to the court and jury che cauſe of his ſuſpicion; ſuppoſe the de- 
fendant had been obliged to have pleaded ſpecially, I think he 
could not have juſtified under the warrant —_ but mult have 
pleaded the facts upon which he grounded his ſuſpicion, and if, 
upon the facts pleaded a probable cauſe had been ſhewn, he might 
(perhaps) have been juſtified in the opinion of the jury, although 


no goods were found; I am alſo of opinion that judgment muſt 


be given for the plaintiff. a 


Blackſtone Juſtice—Upon the firſt argument of this caſe I was 
and ſtill am of opinion that judgment muſt be given. for the 
plaintiff. I think this is not ſuch a warrant as aftually com- 
mands and requires execution, but I look upon it as a permiſſion 
to the officer to aft at his peril.——1 ſhould rather think the 


commiſhoners would be liable to an action, if there Was not 


good ground of ſuſpicion laid before them before they granted 


the warrant, but I give no opinion as to this.—After the officer 


6+ $4 


has acquired the warrant, I think it remains fill. in his option 
- whether he will execute it or not. I 
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Nares juſtice I am of opinion with my Lord Chief Juſtice 
and my brothers, that the plaintiff muſt have judgment; and ſo 
I was upon the firſt argument. | 


By the 12th /e@. of the fat. 10 Geo. 1. ch. 10. power is given 
to the officer's, in the day-time to enter a warehouſes, Sc. uſed 
for keeping coffee, tea, Sc. and to take accounts thereof, &c. 
this ſet. only has reſpe& to druggiſts, grocers, Sc. &c, Sc. 
or other perſons ſelling or dealing in coffee, tea, &c. by whole- 
ſale or retail; but the legiſlature ſeeing that coffee, tea, Gc. 
might be fraudulently concealed in private houſes, made fur. 
ther proviſion by fc. 13- for the ſecurity of the ſubject with 
reſpett to the officer's power of entering into private houſes to 
ſearch, Sc. the officer himſelf, who makes information that 
| are concealed, muſt be the perſon authorized by warrant 
rom the commiſhoners to enter, ſearch, &c. who have a diſ. 
cretionary power to grant ſuch warrant, In the preſent caſe, the 
officer informs on oath, acquires a warrant, enters and ſearches 
the plaintiff's houſe, but finds nothing, and an action of treſpaſs , 
is brought.—W hat ought the officer to have ſhewn beſides the 
warrant? He ought. to have proved upon the trial, that he is an 
officer, that he made information on oath of the cauſe and ground 
of his ſuſpicion, and what that cauſe and ground of ſuſpicion was, 
that the jury might judge whether there was any probable cauſe 
of ground of ſuſpicion, that e was fraudulently concealed in 
the plaintiff's houſe; but he proved nothing of this; et de non 
apparentibus et non exiflentibus eadem eft ratio, it would there- 
fore be very ſtrange indeed for the court to ſay he is juſtified 
under the warrant alone; if a commiſſion of bankruptcy be ſued 
out againſta perſon not liable to be a bankrupt, and he be declared 
a bankrupt thereupon, and his goods be ſeiſed to the uſe of the 
aſſignees, treſpaſs lies againſt the aſſignees who cannot juſtify 
undler the Lord Chancellor's commiſſion alone, but muſt ſhew 
* every requiſite neceſſary to prove the party was liable to be a 


bankrupt; [See 2 Wilſon, 382. | 


1 | Judgment for the plaintiff, per totom curiam. 


aer. de. Dewell verſis Marſhall. C. B. 
921. 8. C. E ; g 

In replevin IN replevin, the plaintiff-declares for taking and detaining 
the jury atthe ® his goods at the pariſh of A. in a certain, place there 
af, dne de, called B. The defendant, as churchwarden and overſeer of the 
fendant his Poor of the pariſh of A. avows (under the flat. 49 Eliz. ch. . 
damages, a ect. 19.) the taking the goods as a diſtrefs tor the poor's rate; 
witof "= to trhich the plaintiff pleaded in bar that the defendant took the 


quiry ſhall 
iſſue, goods 
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2 of his own wrong, without any ſuch cauſe alleged by the 
efendant ; iſſue being thereupon joined and tried, a verdict was 
found for the defendant ; but the jury did not aſſeſs any da- 
mages. The defendant ſigned final judgment the gd of May laſt, 
when the prothonotary allowed him 42/. 10s. colts, 


It was now moved on the behalf of the defendant, that a writ 
of inquiry might iſſue to inquire what damages the defendant 
had ſuſtained by reaſon of the premiſes, for that the defendant 
is intitled to recover treble damages by the at. 49 H. ch. a. 
fed. 19. by reaſon of the wreagfel vinubn, with his coſts alſo 
in that part ſuſtained ; whereupon the court made a rule to ſhew 
cauſe why a writ of inquiry ſhould not iſſue. 


Upon ſhewing cauſe it was objefted for the plaintiff, iſt, 
That the defendant having already ſigned final judgment and had 
his coſts taxed, had made his election, and now comes too late. 
2dly, That the damages muſt be aſſeſſed by the /ame jury who 
tried the iſſue, as appears by the 19th ed. of the ſaid ald 


But per curiam, the ſame jury who tried the iſſue may aſſeſs 
the damages; but if they do not, we muſt do 7 and award 
a Writ of „ to the ſheriff; and a writ of inquiry was ac- 

t 


cordingly iſſued to aſſeſs the defendant his damages. 


Rowning Gent. verſus Goodchild Gent. 2 Black. Rep, 


gov. 3. Co 


This record is entered of Trinity term in the 12th year of King 
George the Third. Roll 66. 


Suffolk FOHN GOODC HIL D, late of Iþ/ſwick in the [Ades on 
(to wit) county aforeſaid, gentleman, was attached to anſwer — _ 
to ＋ * Rownng gentleman, in a plea of treſpaſs daft a de- 


_ the caſe, 


Jc. and whereupon the ſaid B. R. b 3 puty poſt 
irby his attorney complains, that whereas the nid f. on — 
the firſt day of in the year of our Lord 1770, and long be- of letters = 


fore, was, and from thence hitherto hath been deputy poſt- tis in a coun» | 


maſter of the town of 22 in the ſaid county of Suffolk; 2 —_— 
and whereas alſo the ſaid B. R. on the ſame day and year atore- — Corp. 
ſaid, and long before and afterwards, was an inhabitant of and 182.] | 
within the ſaid town of Iich, whereof the ſaid 7. E. on the — 
ſame day and 8 had notice, (to wit) at }/wick afore- G pay put. 
Taid, in the ſaid county of Suffolk ; and whereas alſo the ſaid mattzr of 
J. G. as being deputy poſt- maſſer of the ſaid town of Tp/urch as Hf tor 


aforeſaid, ought to have delivered all letters {cnt by the poſt, y_— 


and brought to him the ſaid 7. C. at the poſt-oftice of the faid cetaining the 


n Flaintifſ's let. 
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to him, an 
unreaſonable 
time, which 
the defendant 


ht to bave 
delivered to 
him, 
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town of Iich, direfted to any perſon or perſons being inhabitants 

of the ſaid town of Iich, to or at the place of abode ol ſuch per. 
ſon or perſons to whom the ſame letters were reſpectively diretted, 
within a reaſonable time after ſuch letters were ſo brought to 
him the ſaid 7. G. at the ſaid poſt- office of the town of Huch 
aforeſaid; and whereas that alſo on the firſt day of April in the 
year of our Lord 1772, divers letters, (to wit) ten letters directed 
to bim the ſaid B. k at the ſaid town of [p/wnch, were ſent by the 


poſt for him the {aid B. R. and were then and there brought to the 


ſaid 7. G. at the poſt- office of the ſaid town of Jp/wick, and re- 


ceived by him the ſaid on Goodchild there, (to wit) at 1p/wick 


aforeſaid, in the ſaid county of Suffolk ;. nevertheleſs the ſaid 
J. C. well knowing the premiſes, but not regarding his duty in 


that behalf, did not deliver the ſaid letters or any of them to or 


at the place of abode of the ſaid B. R. within a reaſonable time 
after the ſaid letters were or any of them was ſo brought to and 
received by him the ſaid J. G. as aforeſaid, but on the contrary 
thereof, he the ſaid J. G. wrongtully and injuriouſly kept and 
detained the ſame letters, and every one of them, from the ſaid 


B. R. for a long ſpace of time, over and above a reaſonable 


Ples, not 
guilty of the 
premiſes. 


time in that behalf, (to wit) for the ſpace of ten days, that is 
to ſay, at Ipſwich aforeſaid, in the county of Sufolz aforeſaid, 
"> _—— of the ſaid B. R. of 190l. and therefore he brings 
uit, VC | 


And the ſaid 7. G. by George I! his attorney comes and de- 
fends the wrong and injury when, Sc. and ſays that he is not 
gully of the premiſes above laid to his charge, in manner and 

orm as the ſaid B. R. above complains againſt him, and of this 
he puts himfelf upon the country, and the ſaid B. R. doth the 
ſame likewiſe; therefore the ſheriff is commanded that he cauſe 
to come here from the day of the Holy Trinity in three weeks, 
twelve, Sc. by whom, Sc. and who neither, &c. to recognize, 
Sc. becauſe as well, Sc. 


On the trial of this: cauſe before my Brother 1h:taher, at the 
laſt aſſizes held at Bury Saint Edmunds, in and for the county of 
Suffolk, a verdict was found for the plainuff, with one ſhilling 


damages and 4os. coſts, ſubject to the opinion of this court on 
the following caſe, which ſtates, | 


Caſe for the | 


opinion of the 
court. — 


2 


” 
— 


That the defendant during the time in the declaration in that 
behalf mentioned was, and now 1s deputy poſt-maſter of the 


town of Iþ/wick in the county of Suffotk, under the appointment 
of the -poſt-maſter general; and that the plaintiff during all 
that time was, and now is an inhabitant of and within the ſaid 


town of Jp/wick, and that he and his place of abode there, ate 


wt 


-- well known to the defendant, 


That 
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That previous to the year of our Lord 1741, the letters which 
were brought by the poſt from London directed to the inhabitants 
of Ipſwich, were delivered to them at their reſpective places of 
abode by the deputy poſt-maſter of {p/wick for the time being, 
at the legal rate of poſtage only; but the inhabitants of p/wnch - 
conſtantly for time immemorial, until the ſaid. = 1741, paid 
to the letter-carrier employed by the deputy poſt- maſter for the 
time being a recompence of one -penny per letter for the. de- 
livery at their reſpettive 12 of — of all letters which 
were brought by the poſt from all parts of Norfolk and Suffolk, 
over and above the legal rate of porege, being delivered at a 
different time of the day from thoſe which were brought by the 
London poſt. | 


PP 


—— 


That in the aid year 1741, the poſt from London to Ipſwich 
was eſtabliſhed ſix days in a week inſtead of three, upon which 
occaſion publick notice was given to the inhabitants by the com- 
mon cryer of the town, that ſuch of them as choſe to have their 
letters delivered to them at their places of abode, muſt pay to 
the letter-carrier a recompence of one halfpenny tor each letter 
as well for thoſe which previous to the ſaid notice were de- 
livered without recompence, as for thoſe for which one penny 
recompence had been paid. | 


. — rc —＋˖ͤT Ls oo — 


| 
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That the greateſt part of the inhabitants complied with this no- 
tict, and have ever ſince voluntarily paid tothe letter-carriereither 
one halfpenny over and above the legal poſtage tor the delivery 
of each letter at their places of abode, or have agreed with the 
letter-carrier and paid her a quarterly or yearly allowance for the 
delivery of all their letters, except three perſons who gave the 
letter-carrier a Chriſtmas-box. | 


* ; 

That the plaintiff hath, ever ſince the ſaid year 1741, paid the 
recompence of one halfpenny for the delivery of each letter at 
his place of abode until April 1772, when he refuſed any longer 
to pay the ſame. | 6 


That the letter-carrier does not receive any ſalary from the 
defendant for delivering the letters, nor does ſhe account to the 
defendant for any part of the recompence ſhe receives from ſuch 
delivery but applies the ſame to her own uſe. 


That on the firſt day of Apr: 1772, the defendapt received at | : 
his office in the town of Tp/wnch, ten letters by the London poſt f AM 
| 


directed to the plaintiff at /p/wich, (being the fame letters as are 
mentioned in the declaration) which letters the defendant did 


not deliver at the place of abode of the plaintiff in 1p/arch, — 
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the ſame remained with the defendant's knowledge at his ſaid 
office for the ſpace of ten days, as ſtated in the declaration. 


On this caſe the queſtion ſubmitted, for the opinion of the 
court is, whether the defendant- as poſt-maſter of 1p/unch is 
obliged to deliver the letters to the inhabitants of 1p/wnck at their 


reſpective places of abode? + | 
„ Thomas Walker for the plaintiff. 
James Forſter for the defendant. 


This caſe was argued twice at the bar; the firſt time in Hilary 
term - laſt by Serjeant Walker for the plaintiff, and Serjeant 
Forſter for the detendant, the ſecond time by Serjeant Hill for 
the plaintiff, and Serjeant Burland for the defendant, in Eaſter 


term laſt... + 


The Serjcants for the plaintiff argued this caſe, firſt upon the 
principles ot the. common law; and ſecondly .upon the ſtatutes 
concerning the poſt. office. | 


1/1, They inſiſted that any man who undertakes to carry goods, 
is liable to ain action at common, law, be he a common carrier, 
or whatever he is, if through his neglect the goods are Joſt, or 
the party, whoſe goods they are, comes to any harm, although 
it be not alleged in the declaration that the party undertaking to 
carry the ſame is to have a reward for his pains; and for. this 
was cited the caſe of Coggs verſus Bernard, 1 Ld. Raym. gog. 
where every undertaking * this kind 1s debated and conſidered. 


The caſe of Wheatly verſus Low, Cro. Fac. 667. was cited 


at full length for the plaintiff, which was an action upon the 


- Caſe, wherein the plaintiff declared, That whereas he was 


* obliged to J. S. in 4ol. for the payment of 2of. and the 
* bond being forfeited, he delivered 100. to the plaintiff to the 
intent he ſhould pay it to J. S. in part of payment, fine ulla 
„% mord; that in conſideration De the defendant aſſumed, 
Sc. and aſſigns for breach that he had not paid; whereupon ' 
the obligee had ſued Wheatly for the debt, &c.;. the defend- 
ant pleaded non aſumpfit, and verdict for the plaintiff : and 
* it was moved in arreſt of judgment, that this is not any con- 
* ſideration ; becauſe it is not alleged that he delivered it unto 
the defendant upon his requeſt; and the acceptance of it to 
* dehver to another ine mord, cannot be any benefit to the de- 
„ fendant to charge him with this promiſe ; /ed non allocatur; 
for being that be accepted this money to deliver, and pro- 
** miſed to deliver it, it is a good conſideration to charge him; 


_ wherefore it was adjudged for the plaintiff. And error being 


brought 
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© brought, and this matter only aſſigned for error, the Judgment 
« was affirmed.” And in 2 Id. Raym. 920. this caſe is men. 
tioned by the judges to be moſt folemnly adjudged. And ſo 
(per Holt Chief Juſtice) a bare being truſted with another man's 

oods, muſt be taken to be a ſufficient conſideration, if the 

ailee once enters into the truſt and takes the goods into his poſ- 
ſeſſion; and that a breach of a truſt undertaken voluntarily will 
be a good ground for an action on the caſe for nonfeaſance, à Hen. 
7. 11. 4. b. is a ſtrong caſe to this matter. | ' 


They alſo cited for the plaintiff a declaration in Raft. Entr. 
13- 6. in an action upon the caſe for planting thorns or a quick- 
{et hedge in the plaintiff's hedge or ditch ſo negligently, that they 
became dead and rotten, which is laid to be upon a voluntary 
aſ/umpfit, without any conſideration whatever mentioned therein. 


So if the poſt-maſter or any other 2 voluntarily receives 
a letter to carry, and to deliver the ſame to a certain perſon to 
whom it is directed, he is bound to deliver it accordingly, whe- 
ther he gets a reward for ſo doing or not. So if one ſends 

oods by a carrier (whether he be a common carrier or not) to 

e by him delivered to A. B. at York; the carrier muſt deliver 
the goods at his peril, and it is incumbent upon him, to find 
out and deliver the ſame at York ; to the perſon to whom they 


are directed; ſo, before any ſtatute for erecting poſt- offices, a | 


letter-carrier receiving a letter to carry, was bound to deliver the 
ſame to the perſon to whom it was directed, in a reaſonable 
time; and in failing to deliver the letter he would do a wrong, 
which nothing, at common law, could excuſe him from, but the 
imperfection of the direction of the letter. | 


The plaintiff's counſel cited Doctor Morley the man-midwife's 
caſe; he was ſent for to the wife of A. B. who was with child, 
and near the time of her delivery; he accordingly viſited her; and 
when the time of her delivery was come, and ſhe was under 
labour-pains, Doctor Morley was again ſent for, to come and de- 
liver her, but he neglefted ſo to do, and ſhe died for want of 
proper aſſiſtance; A. B. the huſband brought an action againſt 

the Doctor, and recovered 1000. damages. . 


Gould Juſtice—That was for a reward to be given by A. B. to 
Doctor Morley. | | | | 


Counſel for the plaintiff—The Doctor had undertaken, and 
they relied upon him to do the buſineſs accordingly. ; 


2dy, 
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F _ edly, The plaintiff's counſel conſidered the caſe at bar, u 
the ſtatutes for erecting and eſtabliſhing a poſt-office; the firſt © 
fat. is 12 Car. 2. ch. 35. the preamble whereot ſhews that the 

Office was eſtabliſhed and — for carrying and recarryin 
letters with {peed and ſafe d/patch ; ſo that for greater ſþeed — 
&/patch (this muſt mean that) ſuch letters muſt be delivered to 
the perſons to whom the ſame are directed, and that they muſt 
be /o delivered appears from the whole tenor of this ſtatute. See 
the „at. | 


The fat. g Ann. ch. 10. is cqually expreſſive that all letters 
ſent by the general — muſt be carried and delivered to the per- 
ſons to whom the {ame are ſeverally directed; as it was at com- 
mon law, where any letter- carrier accepted the truſt of carrying 
a letter from one to another, he was obliged to deliver it to the 
perſon to whom it was diretted ; if he negletted ſo to do he 
was guilty of a breach of his undertaking, and was liable to an 
action for damages. 


The flat. 4 Geo. 2. ch. 33. for obviating a doubt which hath | 
ariſen concerning the uſual allowance made upon delivery of 
letters ſent by the penny-polt to places out of the cities of London 
and Weſtminfter and borough ot Southwark, and the reſpettive 
; ſuburbs thereof, was cited to ſhew that ſuch letters muſt be deli- 
1% | vered tothe ſeveral aud reſpective perſons to whom the ſame are 

| direttcd, within the limits of ten 457 tk from London and Weſtmim- 
The rule of ſter, by the expreſs words of that att; and that whatſoever is the 
comm in rule and prattice with reſpett to the penny-poſt, mult be the ſame 
— in with reſpet to the general-poſt. They conſidered all theſe ſta- 
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| — tutes minutely, and ſaid the beſt rule to conſtrue them is · by the 
J _ rules of the common law, from whence they inferred, that every 
1 Willms, letter ſent by the general-poſt muſt be carried, conveyed and de- 
252. livered to the perſon to whom directed; and that if the law was 


| not ſo, and the poſt-maſter was not obliged /o to deliver the 
i letters, it would be a ſtop and great diſadvantage to the trade of 
this kingdom. x - "Rs 


| The caſe of Barnes verſus Foley, poſt-maſter of Bath, B. R. 
13 Mic. 1766, determined in 1768 was cited ; the defendant Foley 
| gave publick notice to the inhabitants of the city of Bath, that 
one halfpenny would be demanded for every poſt-letter deli- 
vered to them at their reſpective houſes or places of abode, over and 
above, or beſides the poſtage; the plaintiff Barnes being a houſe- 
keeper in Bath, the defendant demanded and received of him. 
one ſhilling for the delivering twenty-four poſt-letters to him at 
his houſe over and above and beſides the uſual poſtage, where- 
upon the _—_— brought his action againſt the detendant tor 
| | if money 


Tamrr Tx 13 Go. III. 1778. 
money had and received for his uſe; and after ſeveral learned 
arguments at the bar, the court gave Judgment for the plaintiff 
Barnes that the action well laid, becauſe the halfpenny per letter 
was not accounted for, or carried to the revenue of the poſt. 
office; but the court of B. R. gave no opinion upon the 
queſtion, which was, whether the poſt-maſter of Bath was not 


houſes at Bath, all = directed to them reſpectively with- 
out any reward beſides the uſual poſtage. | 


There was another caſe of Stock verſus Harris poſt-maſter of 
the city of Glouceſter in Eaſter term 1771, B. R. much like the 
preſent caſe at bar; Harris gave publick notice to the inhabit. 
ants of Glouceſter, that they mult either pay an halfpenny over 
and above the uſual poſtage, for every letter delivered to them 
at their reſpectiye houſes, or muſt ſend for their letters to the 
poſt- office; whereupon the plaintiff Stock, who was well known 
to Harris, gave notice to him, to deliver all letters directed to 
him {Stock ). at his lodgings at ſuch a houſe in Glouceſter, for 
the common and uſual poſtage ; and in his declaration aſſigned 
for breach, that the detkndant Harris did not deliver to him the 
ſaid Stock a poſt- letter directed to him within a reaſonable time, 
but wrongfully and injuriouſly kept and detained the ſame; 
upon the trial, the jury found the facts above, and that letters 
coming by the general-poſt had always been delivered at their 
houſes for tlie inal poſtage; yon argument the court of B, R, 
gave judgment for the plaintiff, 228 


The caſe at bar ſtates, that previous to the year 1741, the 


letters which were brought by the poſt from Lon don, Arected 
to the inhabitants of Tp/wrch, were delivered to them at their 
reſpective places of abode, by the deputy-poſt-maſter of /p/wick 
for the time being, at the legal rate of poſtage only; in the 
Glouceſter caſe the ſpecial verdict finds that always before and 
until the notice given by the -poſt-maſter there, all poſt-letters 
had been delivered to the inhabitants to whom directed at 
Glouceſter, at the uſual and legal rate of poſtage, without pay- 
ing an halfpenny per letter beſides; there is no difference be- 
tween theſe two caſes, for there can be no cuſtom as to lime in 
this matter, becauſe the poſt-office was erefted within the time 
of memory; there can be no local law; the law at 1þ/wnck (as 
to poſt-letters) being the ſame as the law at Gloucefler, So the 
counſel] for the plaintiff concluded, that it appears by the com- 
mon law, the ſtatutes, and the caſe of Stock and Harris, the plain- 
tiff ought to have judgment, | | 


' Counſel for che defendant—Although it muſt be admitted 


that letters muſt be carried by the general-poſt into every city | 
6 G - Or 


* to carry and deliver to the inhabitants at their reſpective 


449 


1 
—_— — — ——— 2 ——— wraps we 
- - 9 * - 
= of 8 
d 


450 


, 


Tulxrrr Tent 13 Gro. III. 1773. 


or town to which they are directed, yet it doth not follow, that 


the defendant as poſt-maſter of Tp/anch is obliged to deliver the 


letters to the inhabitants of It/wich, at their reſpective places 
of abode, by the common law, or the ſtatutes, , 


It is faid for the plaintiff, that if a man undertakes to do a 
thing, he is obliged to do it although there be no conſideration ; 


but his certainly would be nudum pattum: indeed, if a man 


undertakes to carry a thing ſafely and deliver it to a certain per- 
fon, and enters upon the truſt, by receiving it into his poſ- 
ſeſſion, he then becomes obliged to perform the truſt by carrying 


the thing ſafely, and delivering it according to his undertaking 


although there be no conſideration; for, whoever undertakes to 


12 a truſt for another, muſt not let that perſon ſuſſer by 


is negligence. ' 

It is admitted that the beſt rule for expounding afts of parlia- 
ment is by the maxims and rules of the common law according 
to Savil gg. 1 Wilhams 252. and many other books ; but it 
cannot from thence be inferred that if a man had ſet himſelf 
up as a letter-carrier from town to town, before the time of the 
ſtatutes reſpefting the general-poſt-office, that he would have 
been obliged to deliver the letters to the ſeveral and reſpective 
perſons to whom ſuch letters were directed at their houſes in - 
thoſe towns, if the undertaking was only to carry the letters 
trom town to town; the makers of theſe ſtatutes had in view 
publick convenience, and the publick revenue; trade and com. 
merce was only in cities and great towns, and the legiſlature 
could only have in view the trade and commerce of thoſe cities 
and towns, and not the houſes and places of abode of every in- 
dividual perſon there, and elſewhere in the kingdom; it is con- 
tended on the other fide that the poſt-maſter 1s obliged to de- 
liver every letter ſent by the poſt- office at London to the perſon 
ro whom it is directed, at his place of abode, let him live where 
he will in the kingdom, at any private alone-houſe or cottage ; 
but ſurely the le ature could never intend that the poſt- maſter 
at the city of Walls ſhould go over Mendipp. or the peſt-maſter 
at Alnwick ſhould go over Ch-mnott-hills, to deliver poſt- letters to 

erſons dwelling on the other ſide of thoſe hills; that they 
hrould be obliged to fend out men and horſes to every ſide of 
the poſt-towns, which muſt neceſſarily occaſion a vaſt expence, 
and .would be a great detriment to trade, as well as to the re- 


venue; beſides in many places it would be neceſſary for the 


poſt-maſters to keep packet-boats, This caſe is not like the caſe 
of a common-carrier, for in reſpect to him there is no law but 
the common; the general-poſt-office is by ſtatute. : 


Lord Chief Juſtice—T lived in a place ninety miles from Lan- J 
don, and ten miles diſtant from the neareſt poſt-town, in * 
ros 


\ 
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road to another poſt-town, and was charged no more than the 
uſual and legal poſtage for my letters, brought (and delivered) to 
me from London. 4 


Counſel for the defendant—But _— the place of de- 


livery had laid out of the poſt-road, muſt the perſon carrying the 
mail have gone out of his way? It is ſubmitted he would 
not have been obliged ſo to do; becauſe. of the = incon- 
venience which muſt follow from the delay it would occaſion; 
contrary to the flatute of 12 Car. 2. c. 35. the preamble whereof 
ſays that the poſt-office was eſtabliſhed tor carrying and re-carry- 
ing letters with ſpeed and ſafe UE inconvenience is as good 
an argument for conſtruing theſe fatules relating to the poſt- 
office; as it is of the law in the caſe of common carriers, who 
are anſwerable for goods whereof they are robbed; for, if the 
law were otherwile it would be very inconvenient to the publick, 
becauſe carriers might combine with robbers, 


The Gloncefter caſe differs from the caſe at bar, for ever ſince 


the year 1741, the inhabitants of 3 have gone the recom- - 
1 


pence of an halfpenny for the delivery of each letter at their 
ſeveral places of abode ;' but in the Glouceſter caſe, the halfpenny 
was never paid at any time ſince the erecting of the poſt-office ; 


the judgment in that caſe was founded upon the uſage of. 
never having paid the halfpenny ; but the uſage in the preſent. 


caſe for thirty years laſt paſt, has been for the inhabitants of 
Igſcor ch to pay the halfpenny,. $18 


Then the counſel for the defendant objected, that it is ſtated 
in the declaration that this action is brought againſt the de- 
fendant as deputy-poſt-maſter of the town of Tp/wnck, and that 
the action doth not. he againſt him; but ought to have been 


brought againſt his maſter the poſt-maſter-general, according - 
to the opinion of Hol: Chief Juſtice (which is the better opinion) pier a 
ayainſt the other. three Judges in the caſe of Lane and Cotton; pl. 38. 


1 Id. Raym. 650, 651. The court took time to conſider until 


this term, when they gave judgment for the plaintiff to the 
following effect. 


Curia—lt doth not appear until the time of King James 1. 
that there was any office in this kingdom for carrying on a 
foreign — in Rymer's Federa, vol. 19. fol. 389. 
there's a recital of a proclamation ot an office for convey in 
letters to foreign parts, and all other perſons are — 
to interfere, ſo it belonged to the prerogative of the crown, as it 
ſeems. In the year 1632, the ſame office was granted; and in 


1635 another proclaruation touching the ſame office, 19 vol. 


Rym. Fzd. fol. 649. 
G 0 2 In 
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In the year 16g7, there was another proclamation, when 2 
letter-office within the King's own domintons was added to the 
foreign letter-office, Rym. Tad. vol. 20. fol. 192; in which 


proclamation there were ſome prohibitory clauſes. 


In the year 1640 the office was ſequeſtered, Rym. Fed. vol. 
20. fol. 429, thus it was until the troubles, which about that. 
time. began to break out in this kingdom. From that time un- 
til the reſtoration, ſee the tranſactions, and ordinances of. the 
Houſe of Commons in their journals, in the years 1642, 1644, 
1649. 1654, whereby it appears the letter- office grew to be a lu- 
crative office. See al ſo Scobeil's acts and ordinances, fol. 5 11, 966. 
in what manner this office was executed and carried on until 
the Reftoration, when the ſtatute of 12 Car. 2. ch. g5. was made 
for erecting and eſtabliſhing a poſt- office for carying and 
re- carrying letters by poſts, to and from all parts and places 
* within England, Scotland, and Ireland, and ſeveral parts beyond 
* the ſeas, the well ordering whereof is [therein ſaid to be 


of a general concernment, and of great advantage, as we 


for preſervation of trade and commerce as otherwiſe.” Another 
act of parliament was alſo made in Scotland in the time of King 
Villiam for eſtabliſhing a poſt- office in that part of Great Britain: 
both which acts continued in force until after the union of the 
two kingdoms ; when for convenience, and national profit, the 


flatute of g Ann. ch. 10. was enafted for eſtabliſhing a general- 


poſt-office throughout all the (then) ueen's dominions, &c. 
whereby the ſtatute of 12 Car. 2. and Wilkam g. | for Scotland | 
were repealed, | 


The queſtion, in the preſent caſe, doth not ariſe upon any 
private contract, nor is it like the caſe of a common carrier; but 
muſt be determined upon conſtruftion of the flat. g Ann. ch. 
10. which was made for the general benefit of the people of 


- 


- theſe kingdoms, and with a political view to the better ſecuring 


the revenue ariſing from the general-poſt-office. 


Seck. 2. Enafts that one general-poſt-office ſhall be ereQed 
within the city of London, from whence all letters, &c. may 
be with ſpeed ſent into any parts of this kingdom, and that 
one poſt-maſter-general ſhall be appointed by the crown ; which 
poſt-maſter, and his deputy and deputies, and his and their ſer- 
vants and agents, and no other perſon or perſons whatſoever, ſhall 
from time to time, and at all times, have the receiving, taking 
up, ordering, diſpatching, ſending poſt, or with spEED, car 

and DELIVERING of -all' letters and packets whatſoever whi 
ſhall be ſent to and from all places of Great Britain, &c. - 


There 
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There is one general office of the maſter in London, the centre 


ol a large circumference; in every other poſt-town, he has par- 
ticular offices (executed by his deputies) which are centres of 


leſs circles; London is the grand Terminus à quo where he re- 


ceives a letter; the place of abode of the perſon to whom a 
letter is directed, is the Terminus ad quem; uz. Ipſwich, to 
which town he carries the letter; and tkere delivers it to his 
deputy in his office; ſo that the poſt-maſter is to recerve, carry 


and deliver all letters, which fhall be ſent to and from all places 


of Great Britain, &c, as he receives a letter from one perſon, he 


is to carry and deliver it to another perſon according to the di- 


rections; but in the preſent caſe, the poſt-maſter is ſo far from 
delivering the letters directed to the plaintiff at Ipſwich, that (in 
truth) he retains them; he receives . at his office in London, 
and delivers them into his office at Iſcich, which is no more 
chan giving them with his right hand into his left; he muſt do 
more, he muſt remove them out of his office at [p/wick as much 
as he did out of his office at London, and muſt deliver them to 
the perſon at Ip/wick as directed; fact. 17. of the Hat. of Queen 
Ann enatts, that no perſon or perſons, &c. whatſoever other than 
the poſt-maſter.general and his deputies ſhall preſume to receive 
carry or deliver any letter or letters; and the court of B. R. 
have determined that the poſt-maſter cannot take any ching more 
than the lawful poſtage for the carrying and delivering letters; 
and by /et. 39. no more ſhall be taken or paid than the. rates 


mentioned there. By ect. 40. the letters muſt not be detarned; 


if the party to whom a letter is directed cannot be found it muſt 


be returned, but if the poſt-maſter doth not make inquiry for 


the ace, to whom it is directed, how can he properly return 
the 


etter; Sect. go. touching refuſal to pay the poſtage ſhews 
that the ſtatute means a per/onal delivery ſee this ſect. go. and 
compare it with /e&. 15. which fays that letters are to be de- 
livered according to the ſeveral and reſpettive directions of the 
ſame upon pain of forfeiting five pounds for every offence againſt 
the tenor of the aft.——See the ſtatute of 4 Geo. 2: ch. gg. 
whereby it is enacted, that penny-poſt-men carrying letters out 
of London, Weſtminſter, or Southwark, may demand and take a 
penny at the time of the delivery, and ſhall not incur any penalty; 
which ſhews the uniform ſenſe of this word delivery. 


In ſhort, if letters were not to be perſonally delivered, or 
left at the places of abode of the perſons to whom directed, it 
would be à heavy charge, and a great inconvenience to the ſub. 
jetts of this kingdom; this ſtruck the general-poſt-office in 
London, which is but a greater poſt-town than other poſt. 
towns ; there is no difference between poſt-towns, as to this 
matter, they are only centres of leſs circles than London, 

860609 


* ns 


2 — — ᷑ —————4“!ꝝͤ́ — ——— —ä—ä—— — - 


—ͤ—ę—E—gWT- — 


——— — 
* 4 


i 


o 
U 
* 
„ 
— 4 


— 


- — 


—— 1 2 
* — 


2 I —ůͤ—Ʒ6. 2 cm A ——— 1 ter - 
— gy - N - 
> 
2 1 
. 2 2 


454 Trinity TERM 13 Geo. III. 1773. 


It was objefted for the defendant that he is only a deputy- 
1 and that this action cannot be maintained againſt 
him, but ought to have been brought againſt the poſt-maſter. 
general; but we are all of opinion that this action well lies 
againſt the defendant ; for that _ -poſt-maſters are ſubſiſting 
ſubſtantial officers, and anſwerable for their own misfeaſances, 
and nonfeaſances, and the buſineſs of the poſt- office could not 
be executed without them; they have original offices, under the 
controul of the poſt-maſter- general; this caſe is like the caſe of 
Stock verſus Harris, in Eaſter term 1771, B. R. wherein judg- 
ment was given for the plaintiff; and we are all of opinion that 
judgment muſt, be entered for the plaintiff, *. 


. Nota. It was ſaid by one of the judges, that though there 
is a penalty of 5. given for every offence againſt this flatute of 
Queen Ann, yet as a man may ſuffer much more, by the deputy 
amen not . — duty, this action on the caſe well lies 
or 7 ſee 2 Wilſon 145. reſolved that an action upon the 
Faſe for falſly and maliciouſly ſuing out a commiſhon of bank. 
rupt which was afterwards ſuperſeded, is a very proper ation 
at law for damages, although the Lord Chancellor has power b 
the fatutes of bankrupt of 6 Geo. 1. and 5 Geo. 2. to give abs 


damages. 


Carty verſus Aſhley, C. B. 


Amendment HIS was a rule made upon the motion of Serjeant 
— _— «d I Walker, for the plaintiff to ſhew cauſe why the proceed. 

ere being ings ſhould not be ſet aſide, becauſe there were not fifteen days 
not fiſteen between the Ze/te and return of the capias ad reſpondendum, the 
— ſame being teſted the 11th day of June [the firſt day of this 
returnthereof, term] and returnable in eiglit days of the Holy Trinity | the 1gth 


_ Rep, of June. | 


Upon Nr Davy's coming to ſhew cauſe againſt this rule, 
the court enlarged the ſame until another day, and made ® rule 
upon the defendant to ſhew cauſe at that day why the plaintiff 
ſhould not have leave to amend the capias ad reſpondendum. 


Per Gould J.— Although this court cannot amend an ori- 
ginal writ, becauſe it iſſues out of the court of Chancery; yet 
this court can amend all meſne proceſs, and alſo an attachment o 
paige which is in the nature of an original; no error can be 
ſigned in meſne proceſs, this is a mere miſtake of the officer 
{the filacer] and ought to be amended. : | 


5 | Per 
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Per Nares gary ought not to be delayed for ſuch a mere 
lip as this. In the caſe of ER verſus Taylor, 2 Wilſon 117- 
the capias ad reſpondendum was let aſide, becauſe there were not 
fifteen days between the tee and return thereof, but without 
colts ———Note, The reporter heard no more of this motion, 
therefore quere the books of the ſecondaries, whether the matter 
was ever moved again. : 


Walter and another wver/us Stewart a priſoner in the 2 Black. Rep, 
| . + na N N Fleet. 7 . 5 918. S. C. 


— 8 While 2 
T H E defendant Stewart was arreſled on the 18th of Ofo- treaty ſutfits 
ber 1772, by virtue of a captas ad reſpondendum returnable between the 
on the morrow of Al fol in Michaelmas term laſt, and on that the defeadant 
day [the gd of November | he was committed to the Fleet, ” whoisa 


riſoner, the 
plaintiff is not obliged to declare againſt him within two terms according to the rules of the court. 


On the 7th day of June, being the Hoyn- day of this pon 
term, land not before] the plaintiffs declared againſt the de- 
fendant ; and it was moved by Serjeant Davy on behalf of the 
defendant that he might be diſcharged out of cuſtody of the 
warden of the Fleet by /uper/edeas, becauſe the plaintiffs had not 
declared againſt him within two terms, — of term 
wherein the capias ad reſpondendum was returnable icing to 
the rules and practice of this court; a rule was made to ſhew-caule, 


Upon ſhewing cauſe by Serjeant Kemp in behalf of the 
28 it appeared to the court upon affidavits, that a treaty 
or an accommodation between the plaintiffs and the de- 
fendant was commenced on the 2zth. day of January in Hi. 
lary term laſt, and was from thenceforth' continued, and not 
ended, until about the midille of Eaſler term laſt ; that the de- 
fendant propoſed to pay down 15 in part of the. debt and 
colls to che plaintiffs, and to give them a bond and warrant of 
attorney to confeſs judgment thereupon for the remainder, being 
461. to which the plaintiffs conſented and agreed; whereupon 
the detendant executed a bond and warrant of attorney accord- 
ingly, which was delivered to the plaintiffs or their attorney; 
but the defendant not being able to raiſe and pay down the 15/. 
in I according to his propoſal, the plaintiffs, about the idle 
of Eaſter term laſt, delivered up to the defendant the bond and 
warrant of attorney, ſo the treaty of acconimodation then ended; 
and afterwards, on the 7th day of June as aforeſaid, the plaintiffs 
2 againſt the defendant in cuſtody of the warden of the 
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Her curiam. It is for the benefit of priſoners that plaintiffs 
will liſten to propoſals of accommodation, but no plaintiff would 
liſten to ſuch propoſals, if priſoners ſhould thereby become ſu. 
perſedable ; 5 X kimſelf hath been the occaſion of the 
plaintiff's not declaring within the time limited by the rules and 
practice of the court, and therefore the rule to ſhew cauſe why 
a ſuper ſedeas ſhould not iſſue mult be diſcharged. 


MICHAELMAS TERM 


2 14 Geo. III. 1773. | 
„ „ Beau verſus Bloom. C. B. 


— Norfolk ILLIAM BLOOM, late of Ludham in 
« meſſuage (to wit) the county of Norfolk, Blackſmith, was attached 
1 to anſwer Robert Beau, of a plea of treſpaſs upon 
men bs the the caſe, &c. —_——— the ſaid Robert by Jin Heap 
Lord's waſte, his attorn complains and ſays, that he the ſaid Robert on the 
may ſet up * firſt day of Jul in the year of our Lord 1772, and for the ſpace 
ruſhes asan- Of two years then Jaſt paſt, was, and from thence continually 
nexed to his hitherto hath been, and till is lawfully poſſeſſed of and in, and 
right of com- the occupier of a certain meſſuage and divers acres, (to wit) 
Special action ten acres of land with the appurtenances, lying and being in 
upon the caſe the pariſh of Ludham in the county of Norfolk ; and by reaſon 
for . thereof the ſaid Robert during all the time aforeſaid had, and of 
bis Feheof right ought to have had and ff of right ought to have common 
common and of paſture in and upon a certain waſte or common called Ludham 
right te cot Waſte, otherwiſe 22 otherwiſe Ludham Common 
— Paſture, in the pariſh of Ludkam aforeſaid, containing by eſti- 
the common mation 500 acres in the ſaid county of Norfolk, -for all his 
for litter or commonable cattle, levant and couckant upon his ſaid meſſuage 
his cattle by 5 and 
an ancient 


cuſtom. 


| Mienantas Tzax 14 Gzo, III. 1778. 


and land with the appurtenances, every year at all times of the 
ear, as belonging and appertaining to his ſaid meſſuage and 
and with the appurtenances ; and the ſaid Robert further ſays, 
that there is, and from time whereof the memory of man is 
not to the contrary there hath been, an ancient and Jaudable 
cuſtom, that every occupier of lands and tenements in the ſaid 
pariſh of Ludkam, who is intitled to have ſuch common of paſture 
in and upon the ſaid waſte or common as aforeſaid, hath uſed and 
been accuſtomed to mow and cut down ruſhes, growing and being 
in and upon the ſaid waſte or common every year, in and during the 
ſummer-quarter of the year, according to the old flyle of com- 
putation of time heretoſore uſed in England, and to put and 
place the ſame ruſhes ſo cut down in heaps in and upon the faid 
waſte or common to be dried and cured, and to take and c 
away the ſame when dried and cured for litter for the cattle ſo 
levant and couchant as aforeſaid, of every ſuch occupier of lands 


the tenements in the pariſh of Ludkam aforeſaid ; who is in- 


titled to have ſuch common of paſture as aforeſaid ; yet the ſaid 
Villiam well knowing the premiſes, but contriving and mali- 
ciouſly intending to injure and prejudice the ſaid Robert in this 
behalf, and to deprive and hinder him of the benefit and advanta 

of his ſaid common of paſture belonging to his ſaid meſſuage and 
lands, and alſo to deprive and hinder the ſaid Robert of the profit 


and advantage of mowing,cutting down, taking and carrying away 


the ruſhes growing and being in and upon the ſaid waſte or 
common for litter for his cattle as aforeſaid, while be the ſaid 
Robert was poſſeſſed of, and occupied his ſaid meſſuage and 
land with the appurtenances, and had ſuch right of common of 
paſture as aforeſaid, and alſo had ſuch right of mowing, cutting 
down, taking and carrying away ſuch ruſhes — and being 
in and upon the ſaid waſte or common in manner aforeſaid, for 
litter for the cattle of the ſaid Robert, levant and couchant upon his 
ſaid meſſuage and land with the appurtenances aforeſaid, he the 
ſaid Witham, (to wit) on the ſaid firſt day of July, in the year of 
our Lord 1772, and on divers ather days and times between 
that day and the day of ſuing forth the original writ of the ſaid 
Robert at the pariſh aforeſaid, wrongfully and injuriouſly ſpoiled 
mowed and cut down divers, (to wit) ten acres of the graſs and 
ruſhes then growing and — the ſaid ale or common, and 
wrongfully and injuriouſly took and carried away divers, (to wit) 
fifty waggon | of the graſs and ruſhes ſo by him the ſaid 
Willam mowed and cut down-as aforeſaid, in the ſaid waſte or 


common, whereby the ſaid Robert could not for a long time, (to 


wit) during all the time laſt aforeſaid, have, uſe and enjoy his 

ſaid common of paſture, and his ſaid right of mowing, cuttin 

down, taking and N away ruſhes in and upon the ſai 

waſte or common {or litter to 

aforeſaid, in ſo ample and beneficial a manner as he 2 om 
ve 


r the cattle of the ſaid Robert as 
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have had and enjoyed the ſame, but during all that time was 
deprived of great part of the profit and benefit thereof. (There 
was another count in trover for two waggon loads of ruſhes) 
which the plaintiff Jays to his damage. 


The defendant ere not guilty ; iſſue being joined thereon, 
the ſame was tried at the laſt aſſizes for the county of Norfolk, 
when a verdict was found for the plaintiff, and general damages 

given upon both the counts in the declaration. 


Serjeant Sayer moved in arreſt of judgment, and took ſeveral 
exceptions to the declaration. /, That a cuſtom to take a profit 
in the ſoil of another is bad, and to prove this he cited Gate- 
wood's caſe, 6 Rep. 59. b. where it is reſolved, that a cuſlom for 
the inhabitants in a vill within any ancient meſſuage there to 
have common of paſture, is bad. To which it was anſwered 
for the plaintiff, that Gatewood's caſe does not apply to the caſe 
at bar, for it does not prove that an occupier of land may not 
have common in the ſoil of another, and may alſo by cu/tom 
have a right to cut down and take ruſhes for litter for his cattle 
levant and couchant on his land. And to ſhew that a cuſlom to 
take a profit in the ſoil, of another is good was cited for the 
plaintiff, g Lev. 160. The Mayor and Com monalty of Lynn Regis 
verſus Taylor, where it was reſolved by the whole court, that a 
cuſtom for freemen of Lynn, being owners or maſters of ſhips, to 
dig for ballaſt in the ſoil of the Mayor and Burgeſſes of Lynn is 
good, although ſuch freemen and maſters of ſhips are not incor- 
porated, or members of the corporation, and Gatewood's caſe 
was there cited to ſhew the cuſtom was bad; ſo a cuſtom to d 
nets upon another's ſoil is good; alſo a cuſtom of the Hundred 
of Wirkſworth in Derbyſſare to dig for lead in another's ſoil is 
good, which 1s — to tale a 4 in another's ſoil.—It is a 
good cuſtom, that when a man hath agiſted his cattle in my 
= in the time of a great ſnow, for neceſſity to cut the 

ranches of the oaks for them. 1 Roll. Abr. 560. pl. 12.— The 


court over- ruled this objection. 


2. It was objected by Serjeant Sayer, that the title to the 


common is ill ſet out in the declaration, for it only alleges that 


the plaintiff was poſed of a meſſuage and lands, and by reaſon 
thereof, he, of might, had and ought to have common, Ge. 
and cited 1 Ld. Raym. 266. Dorney verſus Caſhford, To which 
it was anſwered for the plaintiff, that this is an action for a 
tort againſt a ſtranger, a mere wrong-doer, and it is ſufficient 
for the plaintiff to allege that he is pee, &c. he need not ſeg 
out any title whatſoever, and this hath been the conſtant and 
uniform way of declaring in actions for diſturbances of common 


and femilar wrongs ever ſince the caſe of Strode verſus __ 4 
0 
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Mod. 418. which was an action of the caſe ſetting forth that he 
was poſſeſſed of a tenement and of a cloſe ot paſture, and a rood 
of land, Sc. in Skipton Mallet, and that he had right of common 
in Mendip foreſt for his cattle, &c, as thereunto belonging, that 
the defendant did dig and make coney-boroughs in the ſaid 
foreſt, and ſet nets and gins there by which his ſheep were 
damnified, and he deprived of common, Sc.: upon a writ of error 
brought in B. R. the queſtion was, whether the declaration was 

ood or not ? becauſe it ſets forth that the plaintiff A poſe 
fora furt de tenemento. &c; which [ it was objected] was not 

ufficient to intitle him to his action, but that he ought to ſhew 
a title by cuſtom or preſcription or otherwiſe, and not declare 
upon the bare 70 en without any other right; for he claim ing 
a profit ariſing out of another man's ſoil, ought to have ſet 
forth a particular eſtate to himſelf, either by grant, preſcription 
or ſome conveyance, and not to ſay that he was poiſed, Sc. 
and ought to have common, Sc. as belonging to has tenements, 
without ſhewing how, or in what manner, which is ſo uncertain 
that no iſſue can be taken upon it ; therefore | it was ſaid] the 


plaintiff ought to have ſhewn the commencement of his eſtate, - 


and how he came to be intitled to the common, which muſt | in 
this caſe] be either appendant, or nothing, and if ſo, he muſt 
ſet forth the 4 of it, that the defendant miglit give him 
an anſwer. ut after much argument and debate upon the 
matter the declaration was adjudged to be good, and that the 
plaintiff need not ſet forth his title, either by preſcription or 
grant. 1. Becauſe it is an action grounded upon the pofſeſton 
againſt a wrong doer ; to which action, a title would be only an 
inducement. 2. That he need not ſet out any title whatſoever, 
becauſe (as to the defendant who did the injury) it ſtands in- 
different, whether plaintiff is owner of the ſoil or not; the de- 
fendant's buſineſs is to anſwer the wrong alleged to be done by 
him. —lIt is true if it had been upon ſpecial pleading, as in 
treſpaſs for diſtraining his cattle, and the defendant had pleaded 
that he was owner of the ſoil, and fo juſtified the taking, the 
plaintiff in ſuch caſe muſt have replied and ſhewn a title by grant 
or preſcription or ſome other conveyence.— And y, | they 
re _ that this matter is not traverſable; for, upon the ge- 
neral iſſue a 7:ght of common mult be proved and given in evi- 
dence, otherwiſe the plaintiff cannot maintain his action, but 
what right is not material, and ſo the judgment of the C. B. 
was affirmed, and [as the report ſays] the law ſettled in this point. 


Dorney verſus Caſhford, 1 Ld. Raym. 266. (cited for the de- 
r was caſe for obſtructing a private way. The plaintiff 
declared that he was poſſeſſed tor a term of years of a houſe, 
and that he and all thoſe whoſe eſtate he had in the 2 
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from time whereof, &c. 'habuerunt & habere debuerunt a way 
Sc. that the defendant obſtructed, Sc. upon the general iſſue 
pleaded, verditt for the plaintiff. But after divers motions in 
arreſt of judgment; by the whole court judgment was arreſted, 
For though it had been good to declare againſt a wrong-doer 
that he | plaintiff ] habere debuit mam, Ge. as was lately ad- 
Judged in C. B. in Strode verſus Birch, yet here the plaintiff has 
laid a que eſtate in himſelf, when he is but leſſee for years, 
which is impoſſible, for he cannot have the eſtate of any other 


but only his own. To which it was anſwered, that the plain. 


tiff Dorney had no occaſion to ſet out any title whatſoever, but 
as the caſe ſays] it had been good to declare againſt a wrong» 
oer, that the plaintiff Dorney habere debuit viam, &c. but having 


taken upon himſelf in pleading to ſet out a title, and having ſet 


out a bad one, it ſhall be taken moſt ſtrongly againſt him. But 
in the caſe at bar, the plaintiff hath not ſet out any title what- 
ever; poſſeſſion being ſufficient againſt a wrong-doer. And of 
that opinion was the whole court. 


Serjcant Sayer gdly objected That it appeared by the decla. 
. the pf — the 4 — take the 
ruſhes on the waſte for litter for his cattle, as a right appen- 
dant to his right of common, which cannot be in their nature 
and quality ; for a thing 1 cannot be appendant to a 
thing incorporeal, and both theſe rights are incorporeal, and cited 
Tyrringham's caſe, 4 Rep. 36. 6. — To which it was anſwered 
that the right to cut and take ruſhes, &c. is not claimed or 
alleged to be appendant to the right of common, but it is alleged 
to be a part of, or as a circumſtance of the plaintiff's right of 
common, and is a very reaſonable and uſeful part thereof, and of 


that opinion was the whole court. * 


Serjeant Sayer 4thly objefted to duplicity in the firſt count, 
which (he ſaid) conſiſted of a claim of two diſtin and ſeveral 
rights, vz. a right of common, which doth not lie in 2 
for the plaintiff cannot cut and take away the graſs from off 
the common; but can only feed and take it by the mouths of his 
cattle; and a right to cut and take away ruſhes, which lies 
wholly in prendre, cannot be joined in the ſame count with 
the right of common, which doth not lie in prendre. To which 
the like anſwer was given as to the gd objection, viz. That the 
right to cut and take the-ruſhes 1s only a circumſtance attend- 


ing, or part of the igt of common, and that both together may 


be reaſonably taken and conſidered as one united right, for the 
cuſtom is, that whoever occupies land in the pariſh of Ludkam, 
and has a Tight of common in the waſte, has alſo a right to cut 


and take ruſhes there, he cannot have one without the other, 


according 
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according to the cuſtom laid in the declaration, and found to 
be true by the verdict, And of that opinion was the whole 
court. , F , 


Serjeant Sayer upon his firſt moving this caſe alſo objefted— 
That the latter count in trover could not be joined; but now, 
upon ſhewing cauſe he candidly gave up this objettion ; the 
very ſame having been made and over-ruled in Maſt verſus Good- 
ſon, in Mick. term laſt, ante, fol. 348. Serjeant Wilſon (who 
drew the declaration) was of the plaintift s counſel, | 


Judgment for the plaintiff, per lotam curiam. 


Mary Leader widow verfus William Moxton, Richard 2 Back. Reg, 
Barwiſe and Thomas Taylor. C. B. 3 


ACTION of treſpaſs upon the caſe, wherein the plaintiff [Commiſſion. - 


declares, That long before and at the ſeveral times of com- ©'* for 1 
mitting the ſeveral grievances next herein- after- mentioned, ſhe — 2. 
was, and from thenceforth hitherto hath been, and fall is ſeiſed cretion? bat 
in her demeſne as of freehold, that is to ſay, for and during the —— by 
term of her natural life, if ſhe continues ſole and unmarried, — _ 


or lane called C4 Gravel-lane, on the eaſt fide of the ſaid ſtreet ur ff 
in the pariſh of Saint George in the County of gry raiſing the 

which Lad ſeveral meſſuages and * at the afore. fircet in the 

ſaid times of committing the ſaid reſpective grievances herein- — 

aſter-· mentioned, were in the poſſeſſion of certain tenants thereof houſes in 

reſpectively to the plaintiff, that is to ſay, one of the ſaid meſ- Grovel-lane, 

ſuages or dwelling-houſes then was in the poſſeſſion of one — 

William Tucker as tenant to the ſaid plaintiff, another thereof was jights to the 

then in poſſeſſion of one ohn Duncan, as tenant to the ſaid beuſes were 

. another thereof then was in the poſſeſſion of one il. Qt 
am Sparks, as tenant to the plaintiff, another thereof then was 

in the poſſeſſion of one Alexander Grieve as tenant thereof to the 

plaindil, another thereof then was in the poſſeſſion of one James 

Smth as tenant thereof to the plaintiff, and the remaining one 

then was in the poſſeſſion of one on Bee/wank as tenant to the 

plaintiff; all which ſaid ſeveral meſſuages or dwelling-houſes a 
then reſpectively fronted, and each af > ak did and doth front 

the ſaid ſtreet called Old Gravel-lane, and each of them then 

had, and ſtill of right ought to have a door and paſſage from the 
ground-floor thereof reſpettively in the ſaid ſtreet, and alſo cer- 
tain lights and K placed in the ground-floor of all. 2 

aid 
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the ſame ſtreet, or the ſoil and pavement thereof be 
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ſaid me ſſuages or dwelling-houſes reſpectively to the ſaid ſtreet, 
whereby the light and air from the ſaid ſtreet came, and tit} 
of right ought to come into the ſaid meſſuages and dwelling- 
ey reſpectively in the ground-floors thereof reſpettively ; 
nevertheleſs the defendants well knowing the premiſes, but ma. 
liciouſly and wrongfully contriving and intending to hurt and 
22 the plaintiff in her aforeſaid eſtate, of and in the afore- 
aid meſſuages or dwelling-houſes with the appurtenances, and 
to render the ſame of little or no value to her whilſt ſhe was 
ſo ſeized thereof as aforeſaid, (to wit) on the firſt day of June 
1772, and on divers other days and times between that day and 
the day of ſuing forth the original writ of the plaintiff in this 
behalf, at the pariſh aforeſaid, in the county aforeſaid, wrong- 
fully and injuriouſly raiſed and cauſed to be raiſed the ſaid ſtreet 
called Old Gravel-lane, and the ſoil and pavement thereof be. 
fore and in the front of the ſaid ſeveral meſſuages or dwelling- 
houſes of the plaintiff,” and of each of them reſpectively by then 
and there placing and laying divers great quantities of wood, 
boards, timber, planks, earth, ſtones, gravel and ſoil, in and 
upon the ſaid ſtreet there, to a much greater height than the 
faid ſtreet or the ſoil and pavement thereof were before raiſed, 
that is to ſay, to the heighth of ſix feet more and _ than 
ore were 
raiſed, and ſo near and fo cloſe to and againſt the ſaid fronts of 


the ſaid ſeveral meſſuages or dwelling-hauſes, and the front of 


each of them reſpectively towards the ſaid ſtreet, that the afore- 
{aid doors and paſſages of the ſaid ſeveral meſſuages or 2 
houſes, and the doors and paſſages of each of them reſpectively 
from the ground-floor thereof reſpectively unto the ſaid ſtreet, 
and alſo the ſaid lights and windows of the ſaid ſeveral meſſuages 
and — reſpectively, in the ground. floor thereof 
reſpectively, through which the ſaid light and air before came 
from the PA ſtreet into the ſaid meſſuages or dwelling-houſes, 
and each of them reſpectively in the ground-floor thereof, be- 
came and were and ſtill are totally blocked up and obſtructed, 
cloſed and darkened reſpectively, ſo that the ſaid tenants and 
inhabitants of the ſaid meſſuages and dwelling-houſes reſpec- 
tively could-not paſs through, or go out of the ſame * 
doors or paſſages thereof into the 10 ſtreet, and which they uſed 
to paſs and go, and ſtill of right ought to paſs and go into the 
ſaid ſtreet, and alſo from thence back into the ſaid meſſuages, 
and the light and air which before came into the ſaid meſſuages 
pr dwelling-houſes reſpeſtively, through the ſame lights and 
windows or any of them into the ſaid meſſuages or dwelling- 
houſes or any of them in the ground. floor thereof reſpectively. 
but were and ſtill are totally obſtrufted, hindered and prevented 
by the means aforeſaid from ſo doing; by reaſon whereof the 

| | 8 plaintiff 
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plaintiff hath been and ſtill is greatly prejudiced and injured in 


er aforeſaid eſtate, of and in the aforeſaid meſſuages or dwell- 
ing-houſes with the appurtenances and each of them reſpettively ; 
and the ſame meſſuages or dwelling-houſes are become and each 
of them reſpectively is become thereby of little or no value to 
her; and the greater part of the aforeſaid tenants, (to wit) the ſaid 
IWilliam Sparks, James Smith, Alexander Grieve, and John Beeſ- 
wank, four of the aforeſaid tenants to the ſaid plaintiff oi her 
ſaid meſſuages or dwelling-houſes reſpettively, by reaſon of the 
premiſes, have reſpectively quitted and left the ſaid four meſ- 
ſuages and dwelling-houſes, which were in their reſpective poſ- 
ſeſlions as aforeſaid, and the plaintiff cannot procure any other 
tenants for thoſe meſſuages or dwelling-houfes, but the ſame 
remain and each of them reſpectively remains empty and un- 
tenanted, and the aforeſaid other tenants to the plaintiff, (to wit) 
the ſaid William Tucker and ohn Duncan, two of the ſaid tenants 
to the plaintiff of the ſaid remaining two meſſuages or dwell- 
ing-houſes of the plaintiff, have and each of them reſpeftivel 
has ſoreborn and refuſed to pay any rent to the plaintiff for thoſe 
meſſuages and dwelling-houſes within their reſpective poſſeſ- 
ſions ſince the committing of the ſaid grievances, and ſtill re- 
ſuſe to pay any rent to her, and threaten and are going to quit 
and leave the poſſeſſion of the ſaid two laſt mentioned meſſuages 
or — rm reſpectively, by means and on account of 
the premiſes aforeſaid, (to wit) at the pariſh aforeſaid, in the 
ſaid county of War, and the plaintiff avers that ſhe at 
the ſaid ſeveral times of committing the aforeſaid grievances, 
and ſince thoſe times was and continued ſole and unmarried, 
and ſtil] continues and is- ſole and unmarried, (to wit) at the 
pariſh aforeſaid in the county aforeſaid. There are other counts 
in the declaration to the like eſſect for the ſame cauſe of action, 
which the plaintiff lays to her damage of pounds, Sc. 


The defendants pleaded the general iſſue, and this cauſe was 
tried before the Lord Chief Juſtice De Grey at the ſittings after 
Hilary term laſt, when a verdi& was found for the plaintiff, and 
170/. damages, ſubject to the opinion of the court upon the fol- 
lowing caſe, wiz. : 


It appeared in evidence at the trial, that the plaintiff was Cafe Gated for 
owner for life of the houſes mentioned in the declaration, and — of 
which ſtood in Ol Gravel-lane; the ſame being a lane opening 
immediately into one of the ſtreets mentioned, and authorized 
to be — in and by a certain aft of parliament paſſed in the 


11th year of his preſent Majeſty's reign, intituled © An att for 
paving Mapping. ſlreet in the county of Middle/ex, and the ſeveral 
— leading into the ſame; and for 2 


ſtreets an 
al 


- 
— — ——— : 2 
. 


_ claring that that court had no juriſdi 
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all encroachments and obſtructions therefrom, and preventing 
the like for the future; and for opening a paſſage from Her- 
mitage: treet into Nightingale-lane ; and he paving ſuch paſlage, 
and the eaſt- ſide of Vightingale-lane,” 


That on the 26th of 1771, two thirds and u ds of 
the houſeholders and bed er owners of houſes Cad ens, 
ments within Ou Gravel-lane aforeſaid, did in purſuance of the 
ſaid act apply by petition to nine and more of the commiſſioners 
in the faid att named and ap inted at a meeting of the 
commiſſioners for putting the ſaid act in execution, expreſſing 
their deſire to have the ſaid lane paved and cleared of all in- 
croachments, nuifances, obſtructions and annoyances; whereupoh 
the ſaid commiſſioners, at the ſaid meeting, being nine or more 
in number, did make a certain 'order whereby it was ordered 
that the prayer of the faid — be granted, and that the ſe- 
veral powers veſted in theſe commiſſioners by the ſaid act in 
conſequence of the ſaid petition be carried into execution at their 
requeſt. 5 8 


In conſequence of the above petition and order, the commiſ. 


ſioners contracted with the defendants to pave Old Eravel- lane, 


who — proceeded to pave the ſame ; and did, purſuant 


to the orders of the ſaid commiſſioners, raiſe the ſootuay contiguous 
to he fad dene bs the height of fix feet but in a regular de- 


ſcent, and compleatly finiſhed the ſaid pavement by the fourth 
day of July 177, and by ſo raiſing the footway in manner 
aforeſaid, ob/trutted the doors and windows in the ground-floors of 
the plaintiff's houſes in the declaration mentioned, and oc- 
caſioned the ſeveral injuries to the plaintiff complained of in the 
declaration. 9 | | 


Before the bringing of the preſent action the plaintiff did, 
within ſix months after the cauſe of complaint, appeal to the 
Juſtices of the peace at a General Quarter Seſſions held for the 
county of M:ddlefex, firſt giving twenty-one days“ notice in writ» 
ing of her intention to bring ſuch appeal, and of the matter 
thereof to the clerk of the commiſhoners, and did enter into 
ſuch recognizance in that behalf as is directed by the ſaid act of 
parliament ; and npon the hearing of ſuch appeal, the ſaid court 
of Quarter Seſſions diſmiſſed ſuch appeal, apprehending and de- 

Bain the matter. 


That before the bringing of the preſent action the clerk of 
the commiſſioners was requeſted by the attorney for the plaintiff. 
to give him a copy of the order ſigned by the commiſſioners 

er which the preſent defendants afted, or the names of ſuch 
Come 


% 
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commiſſioners who ſigned ſuch order, but which requeſt the 
{aid clerk did not comply with, but refuſed ſo to do; where- 
upon the preſent action was brought after twenty days previous 
notice in writing to the clerk of the commiſhoners, and allo to 
the defendants. 


In order to prove the aftion to be commenced within the 
time limited by the aft, a capras ad reſpondendum (iſſued out of 


this court) was produced and read in evidence, and which 


appeared to have iſſued on the 15th day of December 1772, and 


was returnable the 2oth day of Zanuary laſt, and was ſued out 
with intent to declare in the preſent action upon the appearance of 
the defendants thereto, and upon ſuch appearance did declare 
againſt them as above ſet forth. Whereupon a verdict was 
found for the plaintiff, ſubject to the opinion of the court upon 
the two following queſtions: 


1/1 Q. Whether the above action will lie againſt the de- 


fendants under the circumſtances of the caſe ? 


2d Q. Whether the capias al reſpondendum ought to 
have been read in evidence to prove the tune 
of the commencement of the ſuit ? 


Serjeant Davy for the plaintiff was beginning to argue, when 
the court ſtopped him and ſaid the defendant's counſel ought to 


begin, and ſpeak firſt as to the latter queſtion; and then to 
the firſt. 


Serjeant Valter for the defendant—I contend that the capras 
ad reſpondendum ought not to have been read in evidence to prove 
the time of the commencemeat of the ſuit, becauſe that writ 
is not the commencement of an action in Ai court; the plain- 
tiff ought to have produced and ſhewn in evidence to the jury 
her o72ginal zorit ſued out within the time limited by this act of 
parliament ; for ſhe alleges in her declaration that the defendants 
on the firſt day of June, and on divers days and times between 
that day and the day of ſuing forth her original writ, did the da- 
mage and injury ſhe 6omplams of; —ſo, where the ſtatute of li- 
mitations is pleaded to an af/ump/it in this court, and the plaintiff 
replies by ſhewing that a capras ad * 5 was ſued out 
within ſix years next after the cauſe of action accrued, it will not 
take it out of the ſtatute, 


Gould Juſtice If the capras ad r:/hondendun be ſued out within 
ſix months [as it appears to be], the original muſt be preſumed 
to be ſued out within ſix months, for it immediately precedes the 
cafmas, 
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2 Buno. 9g Blackſtone juſtice The latitat is the commencement of the 


d 969. action in the King's Bench, and yet it ſuppoſes a bill of Middleſex 


—— to have iſſued before; I think the capras ad reſpondendum was 


mencementof very rightly admitted to be read in evidence to ſhew the com- 


a ſuit in C. P. mencement of the ſuit. 
is good e vi- 


dence of an 


original.] Serjeant aller As the court ſeem to be of opinion that the 
capias was 1 admiſſible to be read to ſhew the commence- 
ment of the ſuit, I ſhall go on to the other queſtion, and en- 
deavour to ſhew that this . doth not lie againſt the defend- 
ants under the circumſtances of this caſe. 


By a clauſe in the act of parliament mentioned in the caſe for 
paving Wapping-/treet, Sc, fol. 550, 551. the commiſſioners are 
authorized and impowered from time to time to cauſe, order and 
direct the ſaid ſtreet, &c. to be paved, repaired ſunk or altered, 
in ſuch manner as they ſhall think fit. The defendants have 
done nothing but what the commiſſioners ordered. The 
commiſſioners have power to /enk or alter the pavement as they 
think fit; they have power to alter ; then they have power to 
raiſe the pavement : it to raiſe it an inch, they may lawtully 
raiſe it a foot, or fix feet, as hath been done in the preſent 
caſe; for the legiſlature intended that private ” wn rub Foc 
give way to the publick good; and theretore under the circum- 
ſtances of the caſe this action doth not lie. 


Again; the act of parliament hath provided [el. 590. That 
if any perſon ſhall think himſelf or herſelf aggrieved by any 
thing done in purſuance of the act, ſuch perſon may appeal to 
the Quarter Seſſions within ſix calendar months after cauſe of 
ſuch complaint ſhall have ariſen, &c. and the juſtices ſhall hear 
and finally determine the cauſe and matter of ſuch appeal in a 
ſummary way, and award ſuch cs to the parties appealing or 
appealed againſt as they the ſail juſtices ſhall think proper; and 
the determination of ſuch Quarter Seſſions ſhall be final, binding; 
and concluſive to all intents and purpoſes.” The legiſlature 
ſaw that ſome injuries muſt be done, and therefore gave this 
power to the juſtices at the Quarter Seſſions, whole determina- 
tion is to be final; the party aggrieved muſt apply to the Quar- 
ter Seſſions for redreſs, and has no right to bring this action. 


Blackſtone Juſtice It appears by the ſtate of the caſe that the 
plaintiff did, within ſix months after the cauſe of complaint, 
properly appeal to the Quarter Seſſions, and upon hearing the 
= the fame was diſmiſſed, the juſtices apprehending that 

at court had no juriſdiction in the matter. 


Serjeant 
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Serjeant aller The court of King's Bench would liave 
granted a mandamus to oblige the Quarter Sellions to take juriſ- 
diction of, and finally determine the matter. 


Blackflone Juſtice The Quarter Seſſions have no juriſdiction 
to give the plaintiff ſatisfaction in damages; they have only 
power (by the act) to give coſts ; ſhall the party injured [as the 
preſent plaintiff has been] be precluded from bringing her action 
in this court, and laying her caſe before a jury, to have ſatis- 
faction in damages? i am of opinion ſhe {hall not be precluded. 


Serjeant Davy was ready to have argued for the plaintiff, but 
the court told him they were of opinion that judgment muſt 
be given for the plaintiff, and theretore he had no occalion to 
give himſelf any trouble. 


Gould Juſtice—I am very clearly of opinion that this action 
well lies againſt the defendant ; that the attion was commenced 
in due time, and that the capias ad reſpondendum was very pro- 
perly _ in evidence to prove the time of the commencement 
OL the ſuit. 


Every man of common ſenſe muſt underſtand that this act 
of parliament ought to be carried into execution without doing 
ſuch enormous injury to individuals, as hath been manifeſtly 
done to the plaintiff in this caſe; wherever a truſt is put in 
commiſſioners by act of parliament, if they miſdemean them- 
ſelves in that truſt they are anſwerable criminally in the King's 
Bench; if they aggrieve and damnity the ſubject, as they have 
done in the preſent caſe, they are anſwerable in this court ciri- 
ltr in damages to the party injured; there are no negative 
words in the ſtatute to exclude the courts at Weſtminſter from 
having juriſdiction in this caſe, on the contrary the act of par- 
liament recognizes their juriſdiction, where it limits the time 
tor commencing actions againſt perſons for any thing done in 
purſuance of the att. Beides, the Quarter Seſſions have no 
power or juriſdiction to give any ſatisfaction in damages, ſo 
that it wot be very grievous to the ſubjetts indeed, if the 
courts at Weſtminſter were not open for them to obtain juſtice by 
the verdict of a jury in ſuch a cale as this, 


Blackſtone Juſtice—I am of the ſame opinion; the Quarter 
Seſſions have no power to make the injured party ſatisfaction 
in damages; the commiſſioners are authorized to pave, repair, 
fink and alter the ftreets ; this ſtreet called Old Gravel. lane, where 
the plaintiff's houſes ſtand, was ordered to be paved, Sc. under 
the optional clauſe, as it is called [in the act, fol. 5g0.] upon 
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pon (of two thirds of the houſeholders and Jandlords of the 
ouſes there) to the commiſſioners; who have power by that 
clauſe in the att to rate and aſſeſs the inhabitants of ſuch ſtreet 
one {hilling and ſixpence in the pound; is it conſiſtent with com- 
mon ſenſe that the plaintiff muſt pay 15, 6d. in the pound to 
have her houſes buried, and the lights and free paſſage of her 
houſes obſtructed and hindered ? I think the commiſſioners have 


atted arbitrarily and tyrannically, and that the damages are too 
ſmall. 


Mr. Juſtice Nares was of the ſame opinion, and ſpoke to the 
like effect, aud judgment was given for the plaintiff, 
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The Provoſt of Eton-College and the ſame N 
verſus The Biſhop of Wincheſter and Fountain, Clerk. 
C. B. | 


Surry O TIN Biſhop of Wincheſter, and Thomas Fountain 
(to wit) / clerk have been ſummoned to anſwer unto Edward 

Barnard doctor in divinity, Provo/t of the college- 
royal of the Bleſſed Mary of Eton near Wind/or in the county of 
prov and and the ſame college, that they permit the ſaid 


Count in guare Provoſt and the ſame college to preſent a fit 3 to the church 


im edit or an of 


adr.,wion in 


groſs. 


orpl-ſdon which is void and in the gift of the ſame proveſt 
and the lame college, Sc. And thereupon the ſaid provoſt and 


college by o Edmonds their attorney complain, for that the 


provoſt of the ſaid college-royal of the Bleſſed Mary of Eton 
near Mindſor in the county of Buckingham and the ſaine college 
were ſeiſed in groſs as of fee and right, in right of the ſaid 

| ns college 
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college of and in the advowſon of the church of Worpleſdon That the 
aforetaid, and being ſo thereof ſeiſed, the ſaid church hereto- n 
fore, (to wit) on the 8th day of October in the year of our Lord ,\.c.% to 
1765, at Worpl:/don aforeſaid, in the county of Surry aforeſaid, the church 
became vacant by the death of one Stephen Hleech the then in- PAY 
cumbent thereof, and thereupon it then and there belonged to“ * 
the provoſt of the ſaid college for the time then being, and to 

the ſaid college in right of” the ſame college, to ra a fit 

perſon to the ſaid church ſo being vacant as aforelaid, where- 

upon the ſaid Edward Barnard then provoſt of the ſaid college, 

and the ſame college in right of the ſame college, then and there 
preſentedto the ſaid church, ſo being vacant as ONS one en 

Burton dottor in divinity their clerk, who, upon the ſaid preſenta- one John 
tion of the ſaid then provoft and college, was admitted, inſtituted —_ 
and inducted into the ſame in the time of our Sovereign Lord bo was 43 
the now King; and the c- of the ſaid college, and the ſame mitted, &c, 
college in right of the ſaid college, being ſo ſeiſed of and in the 

ſaid advowſon as aforeſaid in — aforeſaid, the ſaid church 
afterwards, (to wit) on the 19th day of February in the year of That on 13th 
our Lord 1771, at Worpleſdon aforeſaid, became void by the F*d- 177% 
death of the ſaid John Burton the then laſt incumbent thereof, jen men 
and ſtill is vacant, and for that reaſon it then and there be- bythe death 
longed, and now ſtill doth belong, to the ſaid now provoſt and of Dr-Rurton, 
college in right of the ſaid college to preſent a fit perſon — 
to the ſaid church ſo being void as aforeſaid ; and the ſaid Biſhop now belongs 
and Thomas Fountain hinder them, and will not permit them ſo '© 3 ta 
to do; wherefore they ſay that they are vx mans: and have ſuſ- 2. 
tained damage to the value of two hundred pounds, and there- hinder, &c, 


fore they bring their ſuit, &c, 


And the ſaid John b:ſhop of Wincheſter and Thomas Fountain The biſhop 
clerk, by Thomas Francis their attorney, come and defend the —— that he 
force and injury, when, Cc. and the ſaid 6:/hop ſays that the — 
ſaid church of Worple/don is within the dioceſe of Wincheſter, ordinary. 
and that he neither has nor claims any thing in the ſaid church 
but the admiſſion, inſtitution and induction of parſons to the 
ſame church, and what other rights belong to an * of the 
ſame church; and this he is ready to verify: wherefore he prays 
judgment whether the ſaid provoſt and college, without 9 
a ſpecial diſturbance in him the ſaid b1ſhop in this behalf, 
ought to have their action thereof againſt him, &c. And the 29 
ſaid Thomas Fountain ſays, that the ſaid provoſt and college ought — 1 
not to have their action thereof againſt him, becauſe he ſays, he fon — 
the ſaid Thomas Fountain is, and on the day of ſuing out the ſaid en prefene 
original writ of the ſaid proveft and college was, parſan 1mpar- — King, 


ſonee of the ſaid church, upon the preſentation of the Lord who: tile is 
( | deduceo from 


King Charles the zd, who was ſeiſed in fee, and preſented Cha. Moore, 
HHS George 
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George the third the now King; and the ſaid Thomas Fountain 

futther ſays, that the Lord Charles the ſecond, late King of Eng- 

land, was ſeiſed of the advowſon of the church aforeſaid as of one 

in groſs as of fee and right, in right of his crown of England; and, 

being ſo ſeiſed thereof, preſented to the ſaid church, being va- 

cant, one Charles Moore his clerk, who, upon the preſentation of 

the ſaid late King, was admitted, inſtituted and inducted into 

the ſame in the time of peace, in the reign of his ſaid late, Ma. 

jeſty King Charles the ſecond: and his ſaid late Majeſty Ring 

Charles the ſecond, being ſo ſeiſed of the ſaid advowlon, after. 

King James Wards at Worple/don aforeſaid died; upon whole death the ſaid 
the 2d ſeiſed. adyowſon deſcended to James the ſecond late King of England, 
as brother and heir of the ſaid late King Charles the ſecond, who, 

by reaſon thereof, became ſeiſed of the ſaid advowſon as of one 

in groſs, as of fee and right, in right of his crown of England; 

and being ſo ſeiſed thereof, the ſaid late King James the ſecond 

Abiicated the abdicated the government and crown of England; and there. 
Crown. upon afterwards the Lord Wilham and the Lady Mary lawtully, 
rightfully and in due manner became and were King and Queen 

of England, Sc. by reaſon whereof the ſaid King Witham and 

King Willam Queen Mary were ſeiſed of the ſaid advowſon as of one in 
— roſs by itſelf as of fee and right, in right of their crown of 
Mary Kites — and the ſaid King and Queen being ſo ſeiſed thereof, 
The Queen the ſaid Queen afterwards, at JWorple/{on aforeſaid, died without 
_ Winam heir of her body, after whoſe death the ſaid late King ian 
24 ſeiſed, am was ſeiſed of the ſaid advowſon as of one in groſs by uſelf as of 
fee and right, in right of his crown of England; and being ſo 

ſeiſed thereof afterwards at JWorple/don atoreſaid died; after 

whole death the Lady Ann, lawtully and rightfully, and in due 

Queen Ann manner and right, became and was Queen of England, and was 
_— ſeiſed of the ſaid advowſon of the ſaid church as of one in grols by 
itſelf as of fee and right, in right of her crown of England, and 

being ſo ſeiſed afterwards at Worpl;/don aforeſaid died without 

heirs of her body; after whoſe death the late King George the 

firft, lawfully, rightfully, and in due manner, and of right be- 

came and was King of Great Britain, Sc. and was ſeiſed of the 

ſaid advowſon as of one in groſs by itſelf as of fee and right, in 

King George right of his crown of Great Britain; and the ſaid late King 
tre if feilzs, George the firſt being ſo ſeiſed of the ſaid advowſon, the ſaid 
- 1 N church became void by the death of the ſaid Charles Moore, and 
Charles being ſo void, it belonged to him the ſaid late Ang _— the 
one 


j = ff to 2 a fit perſon to the ſaid church ſo void, an 
— ma enry Godolphin provoſt of the ſaid college, and the ſaid college, 


uſurpation —_ upon the ſaid late King George the firſt, preſented to 


upon the the ſaid church ſo void Thomas Carter clerk, who, upon the 
crown pre- 


ſented Tho. Preſentation of the ſaid Henry Godolþhin provoſt of the ſaid college, 
n as Carter. and of the ſaid college, was admitted, inſtituted and inducted _ 
| the 
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the ſame; and the ſaid King Ccorge the firſt, being ſo ſeiſed 
of the ſaid advowſon, afterwards at Worple/don aforeſaid died, 
upon whoſe death the Lord George the ſecond, as only fon 
and heir of the ſaid late King George the firſt, law fully, right- | 
fully, and in due manner became King of Great Britain, Sc. and King George 
became ſeiſed of the ſaid advowſon as of one in groſs by itſelf, no 
as of fee and right, in right of his crown of Great Britain; and rare aha 
the ſaid late Lord King George the ſecond being ſo ſeiſed of the Thomas Car. 
ſaid advowſon, the ſaid church became void by the death of the _ . 
laid Thomas Carter, and being ſo void it belonged to him the {(y,uuios 
ſaid late King George the ſecond to preſent a fit perſon to the ſaid preſ-nted 
church ſo void, and one Henry Bland provoſt of the ſaid college, George 
and the ſame college, uſurping upon the ſaid late King George the 
ſecond, preſented to the ſaid church, fo void, George Harris 
clerk, who, upon the preſentation of the ſaid Henry Bland pro- 
voſt of the ſaid college, and of the ſaid college, was admitted, in- 
ſtituted and inducted into the ſame; and the ſaid late Lord 
George the ſecond being ſo ſeiſed of the ſaid advowſon, the ſaid 
church became void by the death of the ſaid George Harris, That t 
whereby it belonged to the ſaid late King _ the ſecond to —_ y 
preſent a fit perſon to the ſaid church To void, and Benjamin — 4 ? 
Biſhop of Wincheſter, uſurping upon the ſaid Lord George the ſe- George 
cond, collated to the ſaid church Stephen Sleeck, who thereupon — ny 
was inducted into the ſame; and the ſaid late King George the bhp of 
ſecond, being ſo ſeiſed of the faid advowſon of the ſaid church, Wincheſter 
afterwards at Worple/don aforeſaid died; upon whoſe death the collared 
Lord George the third the now King, as grandſon and heir of the giegch b 
{aid late * George the ſecond, lawfully, rightfully, and in due ufurpation. 
manner became King of Great Britain, &c. and became ſeiſed —_—— 
of the ſaid advowſon as of one in groſs by itſelf as of fee and 1 " 
right, in right of his crown of Great Britain, and yet is ſeiſed being vacant 
thereof; and being ſo ſeiſed thereof, the ſaid church became by the 3 
void by the death of the ſaid Stephen Sleech, whereby it belonged bias _ 
to the ſaid Lord the now King to preſent a fit perſon to the ſented jahn 
ſaid church ſo void, and Edward Barnard proveſt of the ſaid Burton by 
college, and the ſaid college, uſurping upon the ſaid Lord the eps. 
now King, preſented to the faid church, ſo void, John Burton 
clerk, who, upon the preſentation of the ſaid Edward Barnard 
provoſt of the ſaid college, and of the ſaid college, was admitted, 
inſtituted and inducted into the ſame; and the ſaid Lord the 
now King being ſo ſeiſed of the advowſon, the ſaid church be- 
came void by the death of the ſaid John Burton, whereby it That the 
belonged to our ſaid Lord the now King to preſent a fit perſon due being 
| to the ſaid church ſo being void; and the faid Lord the now gesch of Bur. 
King preſented the ſaid Thomas Fountain clerk to the ſaid church ton, the now 
lo being void, who, upon the ſaid preſentation gf the ſaid „ 
Lord the now King, was admitted, inſtituted and inductedd imo ne 
1 4 the tain, 
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the ſame church in the time of peace in the time of the preſent 


King, and long before and at the time of ſuing out the ſaid 


who traverſes 
the ſeifin of 
the provoſt 


and college of 


Replication 
to the plea of 
the biihop. 


Writ to the 
biſhdp to tay 
until the plea 
be deter- 
mine d be- 
tween the 
plainiiffs and 
Fountain. 


The 

and college 
take iſſu⸗ 
upon the in- 
cumbent's 
traverle. 


Incumbent 
Joins iſſue. 


Vnire facias 
awarded. 


original writ of the ſaid provoſt and college was and yet is parſon 
imparſonce of the ſaid church upon the preſentation aforeſaid; 
without this, that the ſaid proveſt of the ſaid college, and the 
ſaid college, were ſeiſed of the ſaid advowſon of the church of 
Morpleſdon aforeſaid in manner and form as the ſaid provgſt and 
college have above alleged; and this he is ready to verify: 
wherefore he prays judgment if the ſaid provoſ? and college ought 
to have their ſaid action againſt lum, &c. 

Thomas Walker, 


And the ſaid provoſt and college, as to the ſaid plea of the 
ſaid biſhop above pleaded, for that the ſaid biſhop claims no- 


Gag in the ſaid church nor the advowſon thereof but the ad- 


miſſion, inſtitution and induttion of parſons to the ſame church, 
and what other rights belong to an ordinary as ordinary of the 
lame church, prays judgment and a writ to the ſaid biſhop, &c. 
It is therefore — that the ſaid provoſt and college re- 
cover againſt the ſaid biſhop their preſentation to the ſaid 
church, and have a writ to the ſame 6:/hop that notwithſtand- 
ing the diſclaimer of the ſaid bi,, he admit a fit perſon to 
the church aforeſaid, at the preſentation of the ſaid provoſt and 
college, &c. but let execution thereof ſtay until the aforeſaid 
plea between the ſaid provoſt and college and the ſaid Thomas 
Fountam be determined, but no amerciament againſt the ſaid 
biſhop becauſe he excuſeth himſelf of the impediment, &c. And 
as to the aforeſaid plea of the ſaid Thomas Fountain by him above 
pleaded in bar, the ſaid provoſt and college ſay, that they, by 
reaſon of any thing in that plea alleged, ,ought r.ot to be barred 
from having their aforeſaid action agaj}nſt him, becauſe they 
ſay, as before, that the ſaid provoſt of the ſaid college and the 
ſame college were ſeiſed of the advowſon of the church of 
Worple/don aforeſaid in manner and form as the ſaid proveft 
and college have in their ſaid declaration above alleged, and 
this they pray may be inquired of by the country. And the 
ſaid Thomas Fountain doth the like, Sc. therefore the ſheriff 
is commanded that he cauſe to come here in eight days of the 
purification of the Bleſſed Mary, twelve, &c. by whom, Sc. and 
who neither, &c. to recognize, Sc. becauſe as well, Wc. At 
which day the jury between the parties aforeſaid was fe- 
ſpited butween them here until this day, 8 or”, from Eaſter 
; Ma in fiſteen deys then next following, unleſs the r 
aſſigned to take the aſſires in the county aforeſaid by form of 
the ſtatute, c. ſhall come before on Medngſday the thirty- firſt day 
of March next, pait, at King ſſon upon Thames in the faid county ; 
and now here at this day come as well the ſaid provoſt and 8 
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ſaid college as the ſaid Thomas Fountarn by their attorney afore- 

ſaid, and the aforeſaid juſtices before whom, Sc. have ſent here 

their accord in theſe words, (to wit) Afterwards, that is to ſay. 4... 
on the day and year and at the place within mentioned, came as 

well the faid provoſt and the ſame college by John Edmonds their 

attorney, as the ſaid 7homas Fountain by Thomas Francis his at- 

torney, before Sir Richard Adams Knt. one of the barons of his 

Majelly's court of Exchequer at W:/tmn/ter, and George Perrott 

Eſq. one other of the barons of the ſame court, juſtices of our 

ſaid Lord the King aſſigned to hold the aſſizes for the within 

written county of Surry according to the form of the ſtatute, 

Sc. and the jurors of tho jury, whereof mention is within made, 

being ſummoned to be upon that jury, being demanded, come, 

(to wit) Sir Timothy Waldo Knt, Moſes Maite, John Levy, Richard 

Carpenter Smith, Herbert Thomas, Damel Ponton, Samuel Gillam, 

Nicholas Leach, Fohn Rogers, Samuel Plumbe, Joſeph Hiſcox, and 

Thomas Hurſt Elqrs. and are ſworn upon that jury, and being 

cholen, tried and ſworn to ſp2ak the truth of the matters within 

contained, on their oath ſay, that long before the diſturbance Special ver- 
above complained of, that is to ſay, on the 7th day of May in dick. 

the year of our Lord 168g, the Lord Charles the ſecond late Ling That in 

of England was ſeiſed of the advowlon of the church aforeſaid as 1683, Cha. 2. 
in groſs as of ſee and right, in right of his crown of England, w — 1 
and being fo ſeiſed thereof, preſented to the ſaid church, being 3 
vacant, one Charles Moor his clerk, and that the ſaid Charles Moor. 
Moor upon the preſentation of the ſaid late King was admitted, 
inſtituted and des into the ſame in the time of peace, in 

the reign of his ſaid late Majeſty King Charles the ſecond; and That the 
the jurors upon their oath further ſay, that the Kings and Kings and 
Queens of England continued ſeiſed of the advowſon of the — 43 
church of e in groſs as of fee and right in right of the ſeiled of the 
crown of England, until the time of making the att of parlia- advowſon in 
ment herein-after-mentioned ; and the jurors upon their oath ah. 
aforeſaid further ſay, that long before the time of the diſturbance 2 of — 
within complained of, and before the making of the att of par- ment follow- 
liament herein-atter-mentioned, (to wit) on the goth day of s- 
. in the third year of the reign of Lord James the ſecond That before 
ate King of England, &c. and in the year of our Lord 1687, by the faid act, 
a certain indenture tr1partite then made, and which ſaid in- — 1 
denture was ſhewn and produced in evidence to the juſtices and 3 
jurors aforeſaid, between his Grace the moſt Noble Charles then that date, 
Duke of Somerſet Earl of Hertford, Viſcount Beauchamp Dehatch, 

Baron Seymour of Trowbridge, and Knt. of the moſt noble order 

of the Garter, and her Grace the Right Noble Lady Elizabeth 

Dutcheſs of Somerſet then wife of the ſaid Lord Duke, and ſole 

daughter and heir of 7o/celyn then late Earl of Northumberland 

deceaſed of the firſt part; Thomas Beach of Weſt-Aſton in the 

county 
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county of Wilts Eſq. and Henry Champion of the Inner Temple 

London Eſq. of the ſecond part; the Right Honourable James 

Earl of Suffolk, the Right Honourable Elizabeth Counteſs 

Dowager ot Hex, the Right Honourable * Erule Knt. 
Chancellor and Under-treaſurer of his then Majeſty's court of 

1 9 and one of his then Majeſty's moſt Honourable 

Privy Council, and the Right Honourable Elizabeth Lady Sey. 

mMour mother of the ſaid Lord Duke and then wife of the ſaid 

The reQury John Erule, and Sir Orlando Gee of Iſleworth of the third 
of Kirby part; the rectory of Kirby Overblowes in the county of York, 
Overblowes, and alſo the freehold and inheritance of the Honour of Pet. 
. worth in the county of Suſex were conveyed (among other 
worth were things) to the uſe and behoof of her Grace the ſaid Ducheſs of 
ſertled to the Somer/et, for and during the term of her natural life, without 
[ impeachment of or for any manner of waſte; and from and 
Ducheſs of after her deceaſe, then to the uſe and behoof of his Grace the 
Somerſet for ſaid Duke of Somerſet, for and during the term of his natural 
life, life; and from and after the determination of their eſtates, and 
Remainder to às the ſame ſhould reſpectively determine, the remainder thereof 
truſtees to to the uſe of them the ſaid Thomas Beack and Henry Champion 
preſerve con- and their heirs, during the natural lives of his and her Grace 
migen. the Lord Duke and Lady Ducheſs and the ſurvivor of them, upon 
| truſt to ſupport. and preſerve the contingent uſes and eſtates in 
and by the ſaid indenture limited from being defeated and de- 

ſtroyed, and for that end to make entries and bring actions as 

occaſion ſhall be, but nevertheleſs to permit and lulfer them the 

{aid Duke and Ducheſs of Somerſet during their reſpective na- 

tural lives to receive and take the rents, iſſues and profits 

Remainder to thereof for their own uſe and benefit ; and from and after their 
Zet ters. deceaſes, then to the uſe of Algernon Earl of Hertford, the firſt 
— 3.0 ſon of the ſaid Lord Duke on the body of the ſaid Lady Ducheſs 
fon ofthe begotten, and of the heirs male of the body of the ſaid Ager- 
ſaid Duke and %% iſſuing; and for default of ſuch iſſue, then to the uſe and 
— behoof of Lord Edward the ſecond ſon of the ſaid Lord Duke, 
Remainder on the body of the ſaid Lady Ducheſs begotten, and the heirs 
to the ſecond, male of the body of the ſaid Lord Edward iſſuing; and for de- 
. or fault of ſuch iſſue, then to the uſe and behoof of the third ſon 
the ſaid Duke of the body of the ſaid Lady Ducheſs begotten or to be begot- 
and Ducheſs ten, and the heirs male of the body of ſuch third ſon iſſuing; and 
ja tal male. for default of ſuch iſſue then to the uſe and behoof of the fourth 
ſon of the body of the ſaid Lady Ducheſs begotten or to be 

begotten, and the heirs male of the body of ſuch fourth ſon 

iſſuing; and for default of ſuch iſſue then to the uſe and behoof 

of the fifth, ſixth, ſeventh, eighth, ninth, tenth, and all and 

every other ſon and ſons of the body of the ſaid Lady Ducheſs, 
begotten or to be begotten, ſeverally and ſucceſſively, one after 

the other as they ſhould be in ſeniority of age and priority of 


birth, and the heirs male of the body and bodies of each and 
every 
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every ſuch ſon and Tons lawfully iſſuing, the elder of the ſaid 

ſon and ſons, and the heirs male of his body iſſuing, being always 

to take and be preferred before the younger of ſuch fon and ſons, 

and the heirs-male of his and their bod and bodies iſſuing; and Remainder to 
for default of ſuch iflue, to the uſe of the iſſues females of her — 
Grace the ſaid Lady Ducheſs and the heirs of their bodies to be hub in 
begotten, and for default of ſuch iſſue, to ſuch uſe and uſes as tail general. 
her Grace the ſaid Lady Ducheſs by any deed or writing under — oa 
her hand and ſeal, executed by her in the preſence of three or qs — 
more credible witneſſes, whether ſhe be then ſole or under co- ſhould oirec 
verture, ſhould direct, limit and appoint ; and in default of ſuch "4 appoints 
limitation and appointment, then to the uſe and behoof of III 
right heirs of the ſaid Lady Ducheſs for ever. And the jurors Ducheſs and 
atoreſaid, upon their oath aforeſaid, further ſay, that the ſaid her bels. 
Charles Duke of Somerſet and the ſaid £/:zabeth Ducheſs of _— 
Somerſet in the ſaid indenture mentioned afterwards, and long Ducheſs died, 
before the diſturbance above complained of, died, leaving iſſue leaving iſſue 
Algernon Karl of Hertford, afterwards Duke of Somer/et, their 22 
eldeſt ſon, and Catharine their daughter, and no other iſſue; and and ns other 
the jurors aforeſaid upon their oath aforeſaid further ſay, that iſſue» 

the ſaid Duke of Algernon afterwards and long before the diſturb- 

ance within complained of, died, leaving iſſue Elizabeth now That Alger- 
Ducheſs of Northumberland his only child. And the jurors — 
aforeſaid upon their oath aforeſaid further ſay, that the ſaid zabeth now 


Catharine _— of the ſaid Duke Charles, afterwards and long Pvcbefs of 


before the diſturbance within complained of, intermarried with 2 


Sir Willlam Wyndham Baronet, and afterwards, and long before chitd. 


the diſturbance within complained of, died, leaving iſſue Charles That Catha- 
alterwards Earl of Egremont her eldeſt ſon, and the ſaid Charles Earl — 


of Egremont, afterwards, and long before the diſturbance within Wyndham 


complained of, died, leaving iſſue George now Earl of Egremont nnd died, 
his eldeſt ſon. And the jurors aforeſaid upon their oath afore- Chaftes af. 


ſaid, further ſay, that the ſaid provaſt and college, before and at terwards Earl 
the time of making the act of parliament hereinafter- mentioned, of Egremont 


were ſeiſed in gro/s as of fee of the advowlon of the church of re ſon, 
, 


Petworth, and the Chapelries of North Chapel and Dungton within leaving 
the ſaid pariſh of Petworth, in the county of Suf/ex. And the George now 


jurors aforeſaid upon their oath aforeſaid further ſay, that in the 2 Egre- 


4th and th years of the reign of King Wilkam and Queen Mary, Thatlintiffs 
late King and Queen of England, a certain att of parliament before and at 
was made and rr for dividing the Chapelries of North Chapel the time of 


1 IT. king the 
and Dungton atoreſaid from the pariſh of Petworth, and erecting as 


them into new pariſhes, and for ſettling the advowſons and ſcifed in fee 
rights of patronage of the ſaid reftories of Worpteſdon, Kirby ** Be a8. 


: f . wſon of 
Overblowes, and likewiſe the advowſons and rights of patronage — 
And that in 
the 4 & 5of William and Mary, an act of parliament was made for ſettllag the advowſons of Worpleſ- 
don, Kirby Overblowes, and Petwoerth, &c, 
of 
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of the rectories of Petworth, North Chapel, Dungton, Clewer, 
Farnham-Royal, and Catton, and the vicarage of Long Hozſley, 

which ſaid act of parliament follows in theſe words, (to wit) 

In theſe An att for dividing the chapelries of North Chapel and Dungton 
wo from the pariſh of Petworth, and eretting them into new pariſhes, 
and for ſettling the advow/ons and rights of patronage of the 

rectories of Petworth, North Chapel, Dungton, Clewer, Farnham. 

Royal, Worple/don, Kirby Overblowes and Cation, and the vicar- 

age of Long Horſley ; for the ſettling the advowſons and rights 

ot patronage and preſentation of and to the churches herein-atter. 

The crown mentioned, according to the agreement in that behalf made be- 
patron of tween their Majeſties, patrons of the churches and rectories of 
* Clewer in the county of Berks, and Farnham-Royal in the county 
2 WoroleC- of Bucks, and Wor don in the county of Surrey and his Grace 
don, and the Charles Duke of Somerſet, patron of the churches and rettories 
1 of Kirby Overblowes alias Kirby Overlawes and Catton in the 
—— county of York, and of the vicarage of Long Horſley alias Horſley 
and Catton Long in the county of Northumberland, and the provoſt of the 


and Long college royal of the Bleſſed Mary of Eton, near unto Windſor, in 


— hs the ſaid county of Bucks, and the ſaid college, patrons of the 


riffs patrons of church and rectory of Pelworth in the county of Syf/ex, Be it 
Perworth. enadted by the King and Queen's moſt excellent majeſties by and 
with the advice and conſent of the Lords Spiritual and Temporal 


The act veſts and Commons in this preſent parliament allembled, and by the 


. authority of the ſame, That the ſaid advow ſons and 1 E 

— tronages and rights of preſentation, of and to the ſaid churches 

_ ny and rectories of Kirby re alias Overlawes _ — _ 
ons Haley of and to the vicarage of Long Horſley alias Hor /le ng, ſha 

Inn. ſettled and veſted, AP the | fawn 252 hereby vel — ſettled 

in their Majeſties and their heirs and ſucceſſors, and that their 

Majeſties their heirs and ſucceſſors ſhall from henceforth ſtand 

and be ſeiſed thereof, and of every of them in the right of the 

crown of England for ever. But inaſmuch as the right of pre- 

ſentation to the ſaid churches and rettories of Clewer and Farn- 

lam Royal (being under value) is in the Lord Chancellor, Lord 

Keeper, or Lords Commiſſioners of the Great Seal of England for 

the time heing, Be it further enacted by the authority aforeſaid, 

that the right of preſentation to the ſaid church and rettory of 

Kirby Overblowes alias Kirby Overlawes (being above value) and 

the vicarage of Long Horſley alias Horfley Long, from time to time 

as they ſhall reſpectively by death, ceſſion or ſurrender of the re- 

ſpective preſent incumbents, or otherwiſe, become void, from 

henceforth for ever hereafter be, and is kereby veſted and 

ſettled in the ſaid Lord Chancellor, Lord Keeper, or Lords 

Commiſſioners of the Great Seal of England tor the time being, 

any thing herein before contained to the contrary notwithſtand- 

ing, 


Hilary Tznu 14 Geo. III. 1774. : 477 


ing. And that the ſaid advowſons, perpetual patronages and And veſts the 
rights of preſentation of and to the ſaid churches and rettories e 
of Cewer, Farnham-Royal and Morpliſdon, ſhall be ſettled and — 2 
veſted, and the fame are hereby velted and ſettled in the provoſt and Worpleſ- 
and college-royal of the Bleſſed Mary of Eton near unto Wind- — Econ 
or in the county of Bucks and the ſaid college and their ſuc- d Mas 
ceſſors, and that the ſaid provoſt and college and their ſueceſſors 5 
ſhall from henceforth ſtand and be ſeiſed thereof, and of every 

of them, in the right of the ſaid college for ever, and be enabled 

to preſent to the ſame reſpettively upon every avoidance thereof, 

and the ſaid reſpettive advowſons, rights of preſentation and 

perpetual patronages of the ſaid reſpettive churches and rectories 

of Clewer, Farnham-Royal, and Worpleſdon, are hereby ſettled and 

veſted in the ſaid provoft and college and their ſucceſſors, and 

the ſaid provoſt and college, and their ſueceſſors, ſhall and may 

uſe and maintain any writ of quare impedit, darreine preſentment, 
or writ of right of advowſon for and upon any diſturbance that 

ſhall or may at any time or times hereafter be given to them, 

in or about the preſenting to any of the ſaid rectories or churches, 

as fully to all intents and purpoſes as if they had actual ſeiſin 

of the ſaid advowſons, wel had formerly prelented clerks to the 

ſame, who upon their preſentations had been admitted, inſtituted 

and industeck into the — rectories and churches, the ſtatute of 
Mortmaine or any ſtatute or law, uſage or cuſtom to the contrary 
notwithſtanding. And whereas there are, and from time immemo- The a& d- 
rial there have been within the pariſh of Petworth in the ſaid coun- vides the 

iy of Suſſex, two diſtinct — 2 the one of them called North Pn * 

hapel, and the other called Dungton alias Dundlen, which ſaid the two 

chapelries were under the care of the parſon of Petworth, and he chapelcies 
ſupplied the ſame with chaplains from time to time at his own * 
charge to officiate in the ſaid chapels : Now may it pleaſe your three diſtinct 
Majeſlics that it may be enacted, and be it enacted by the King pariſhes. 
and Queen's moſt excellent Majeſties, by and with the conlent 
of the Lords Spiritual and Temporal, and Commons, in this pre- 

ſent parliament aſſembled, and by the authority of the ſame, 
That from and after ſuch time that the church of Petworth ſhall 

become void by the death, ceſſion or reſignation of Edward Pel- 
ling doctor of divinity, the preſent rector and incumbent thereof, 

or by any other ways or means, the ſaid chapelry of North Chapel, 

and the meſſuages, lands, tenements and hereditaments, included 

within the bounds and limits of the fame chapelry, {hall from The chapetry 
thenceforth be, and the ſame are hereby enacted and made to of North 

be a pariſh of itſelf to all intents and purpoſes, wholly and abſo- —_ 
lutely diſtint from the ſaid pariſh of Petworth, and divided vin from 
wholly from the ſame, and ſhall be called the pariſh of North Petworth, 
Chapel, and the pariſh of North Chapel ſhall be extended to and 
contained within the ſame ancient bounds and limits which now 
do, and anciently did bound the ſaid chapelry of North Chapel, 
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and have been reputed and looked upon as the bounds and limits 
thereof, and the ſaid chapel called North Chapel ſhall be the 
pariſh church of the ſaid pariſh of Nort/ m_ and the faid 
pariſh of North Chapel ſhall to all intents and purpoſes be a 

reftory of itſelf, and the tithes of all the lands, tenements and 
hereditaments, ſituate and contained within the {aid ancient bounds 
and limits of the ſaid chapelry of North Chapel ſhall from 
thenceforth be payable and paid to the rector of the ſaid pariſh 
of North Chapel and his ſucceſſors for ever, and the ſaid rettory 
ſhall be therewith endowed for ever, and that the dwelling- 
houſe heretofore uſed for the habitation of ſuch perſon as from 
time to time officiated in the ſaid chapel called North Chapel as 
chaplain there, with the barns, ſtables, out-houſes and orchard, 
garden and yards thereunto belonging, and one cloſe of ground 
containing by eſtimation four acres, commonly reputed the glebe 
belonging to the faid chapel, ſhall be from thencetorth enjoyed by 
the rector of the ſaid pariſh of North 2 got and his ſucceſſors for 
ever, and ſhall be the glebe of the ſaid pariſh of North Chaped 
for ever: And be it further enacted by the authority aforeſaid, 
that from and after ſuch time as the ſaid church of Petworth 


The charelry ſhall become void by the death, ceſſion or ſurrender of the ſaid 


of Dungton 
Mall be a 


Doctor Pelling, or otherwiſe howſoever, the ſaid chapelry of 


diſtinct pariſh Dungton, and the me ſſuages, lands, tenements and hereditaments, 


from Pet - 
worth. 


That the 
Duke of Sos 
merſet may 
annex ten 
acres of land 
to Dungton 
for g be. 


ſituate and included within the bounds and limits of the ſaid 
chapelry of Dungton, {hall be a pariſh of itſelf to all intents and 
purpoſes diſtinft from the ſaid 8 of Petworth, and divided 
wholly from the ſame, and ſhall be called the pariſi of Dungton, 
and the ſaid pariſh of Dungion ſhall be extended to, and con- 
tained within the ſame ancient bounds and limits which now 
do and of ancient time have bounded the ſaid chapelry of 
Dungton, and been reputed or looked upon as the bounds and 
limits of the faid chapelry of Dungton, and the chapel, called 
Dungton chapel, ſhall be the pariſh church of and for the ſaid 
pariſh of Dungton, and the ſaid pariſh of Dungton ſhall to all 
intents and purpoſes from thenceforth be, and ſhall be accepted, 
reputed and taken to be a rectory of itſelf, and the tithes and 
tenths of all the lands, tenements and hereditaments, ſituate and 
contained within the ſaid ancient bounds and limits of the ſaid 
chapelry of Dunglon, ſhall from thenceforth be payable, and paid 
to the rector of the pariſh ot Dungton, and his ſucceſſors for 
ever; and that it ſhall and may be lawful to and for the ſaid 
Duke of Somer/et, his heirs and aſſigns, by any writing or writ- 
ings, or inſtruments, under his or their hand and ſeal, or hands 
and ſeals, to annex and add to the ſaid rectory of Dungton for 
ever, any parcel or parcels of land or ground lying within the 
bounds or limits of the ſaid chapelry of Dungton, of which he is 
or he or they ſhall be then ſeiſed in fee- ſimple not exceeding M 

the 
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the whole ten acres, upon ſome part whereof a convenient houſe 
with out-houſes may be eretted for the habitation of the rector 
and incumbent of the ſaid rettory or pariſh church of Dungton 
and his ſuccellors for ever; which ſaid lands from and after the 
ſcaling ſuch writings and inſtruments of annexation ſhall. be, 
and ſhall be accounted and eſteemed and taken to be the 
glebe of the ſaid rectory of Dungton, and be holden and 
enjoyed by the rettor and incumbent of the ſaid reftory and 
a church of Dungton and his ſucceſſors for ever, the ſta- 
l tute of Mortmaine, or any ſtatute or law to the contrary 
thereof in any wiſe notwithſtanding. And be it further enacted. i 
that from and after ſuch time as the ſaid church of Petwortk '$ 
ſhall become void as aforeſaid, all the tithes of the lands in the FL 
ſaid pariſh of Petworth, lying within the bounds and limits 
hereinafter- mentioned, (that is to ſay) all the lands lying on the 
ſouth- ſide of the lane beginning from — ay and leadin 
eaſtward b „ N and Haſlingebowrne-mils and Gorehill, 
and onward to Egdeane common, and from Rotherbridge weſtward 
by the river, as b as the ſaid river runs betwixt the pariſhes of 
Peworth and 7i{lington on the ſouth- ide of the ſaid river, ſhall 
be holden, taken and enjoyed by the rector and incumbent of 
the ſaid rectory and pariſh church of Dungton, and his ſucceſlors 
for ever, in right of the ſaid church of Dungton, as a portion of 
tithes annexed to the ſaid rectory of Dungton for ever; yet ſo, 
nevertheleſs, that the ſaid lands laſt mentioned ſhall for ever re- 
main and not ceaſe to be parcel of and within the ſaid pariſh 
of Petworth, and ſhall pay taxes to the repairs of the ſaid pariſh 
church of Petworth, and to the relief of the poor, and repara- 
tions of highways in the ſaid yu of Petworth, as now it doth 
and formerly hath done, and that the faid lands ſhall not be 
contributary to the repairs of the ſaid pariſh church of Dungton, 
nor the relief of the poor, or repairs of the highways in the ſaid 
pariſh of Dungton. And be it further enacted by the authority The act veſts 
aforeſaid, that the ſaid Duke of Somerſet and the Lady Elizabeth the advowſon 
Ducheſs his wife and their heirs and aſſigns ſhall for ever hereafter 1 1 
be patrons of the ſaid pariſh churches of Petworth, North Chapel wh Dena. | 
__ Dungton, and be enabled to preſent to the ſame, ſeverally in the Duke 
and reſpectively, upon the firſt avoidance of the ſaid church of „ 
Petworth, and upon every after avoidance of the ſaid reſpective ;n4 their ” 
churches of Petworth, North Chapel and Dungton reſpettively, beirs. 
and the reſpective advowſons, rights of preſentations, and per- 
petual patronage of the ſaid reſpective churches and rectories of 
Paworth, North Chapel and Dungton, are hereby ſettled on and 
veſted in the ſaid Duke of Somer/ct, and the ſaid Lady Ducheſs 
las wife, and their hetrs and aſſigns, and he the ſaid Duke of 
Somerſet, and the ſaid Lady Duche/s lis wife, and their heirs and 
1 | aligns, 
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aſſigns, ſhall and may uſe and maintain any writ of quare im- 
pedit, darreine preſentment, or writ of right of advow/on for or upon 
any diſturbance that ſhall or may at any time or times herealter 
be given to him or them in or about the preſenting to any of 
the ſaid rectories or churches, as fully to all intents and pre 
as if he or they had had actual ſeiſin of the ſaid advowlon, and 
formerly preſented clerks to the ſame, wito, upon his preſenta. 
tion, had been admitted, inſtituted and indutted into the ſame 
rectories and churches, any law, uſage or cuſtom to the contra 
thereof in any wiſe notwithſtanding; and be it further wr 
that from and after ſuch time as the ſaid church of Pe-tworth 
ſhall firſt and next become void as aforeſaid, the inhabitants of 
the ſaid, reſpective pariſhes of North Chapel and Dungton, ſhall 
and may have and ele& churchwardens, overſeers of the poor 
and ſurveyors of the highways, and all pariſh officers —— 
within the ſaid reſpective pariſhes, and make and lay, and aſſeſs 
taxes and aſſeſſments upon the reſpective pariſhioners and inha- 
bitants of the ſaid reſpective pariſhes reſpectively, towards the 
repairs of the ſaid reſpective pariſh churches, maintenance of 
their reſpective poor, and repairs of the highways within the 
ſaid reſpective pariſhes, as fully to all intents and purpoſes as the 
EIN of other pariſhes within this kingdom of Eng- 
and may lawfully do, and that from and after ſuch firſt and 
next avoidance of the ſaid church of Petworth aforeſaid, the re- 
ſpective rectors and parſons of the ſaid reſpettive pariſhes of 
North Chapel and Dungton, for the time being, ſhall and . 
for ever, have and take, receive and enjo fuck and the like ob- 
lations, obventions, fees and duties, within the ſaid reſpective 
pariſhes, as other re&ors and parſons of other rectories and par- 
ſonages may do by law ; provided nevertheleſs, that the ſaid 
chapelries of North Chapel and Dungton, during the incumbency 
of the faid Doctor Pelling in the raid pariſh of Petworth, ſhall re- 
main, continue and be parcel of and within the ſaid parith of Pet- 
worth toall intentsand purpoſes, and in ſuch and the ſame manner 
as now the ſame are, and ſhall pay all their oblations, obventions, 
tithes, fees and duties to the ſaid Doctor Pelling, as rector and in- 
cumbent of and in the ſaid church of Petworth, in the ſaid man- 
ner as they ſhould or ought to have done if this att had not 
been made; and be it further enacted by the authority aforeſaid, 
that the Little Manor within the ſaid pariſh of Petworth, com- 
monly called the Manor of the Refory of Petworth, with the 
Tights, members and appurtenances thereof, ſhall, — 
from and after ſuch time as the ſaid church of Petworth {hall 
become void as aforeſaid, be for ever annexed to the Honour 
of Petworth, and together with the ſame, be holden and enjoyed 
by the lords owners of the ſaid Honour of Petworth,” as part 


of the ſaid Honour of Petworth for ever, and in lieu and re- 
compence 
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compence thereof, the rector and parſon of the church of Pet- 
worth and his ſucceſſors ſhall from thenceforth for ever have, 
receive and take out of the Honour and Manor of Petworth and 
the demeſne lands thereof, one annuity penſion and yearly rent 
of ten pounds, being much more than the yearly value of the 
ſaid Little Manor, to be paid unto the ſaid rector or parſon of the 
ſaid church of Petworth and his ſucceſſors, yearly and every year 
for ever, at the two moſt uſual feaſts or days of payment in the 
year, (that is to ſay) the feaſt of Saint Michael the Archanget, p 
and the Annunciation of the Bleſſed Virgin Mary, by even and equal ' 
— and if the ſaid annuity or yearly rent of ten pounds 

all be behind and unpaid, in part or in all, by the ſpace of 
twenty days next over or after any of the ſaid feaſt days on 
which the ſame ought to be paid, that then and ſo often, it 
ſhall and may be lawful, to and for the ſaid parſon of Petworth 
and his ſucceſſors, to diſtrain for the ſame in the demeſne lands 
of the ſaid Manor of Petworth, and the diſtreſs there found to 
take, keep and detain till the ſaid rent ſo in arrear, and his or 
their charges in and about the recovery thereof he or they ſhall 
ſuſtain, be fully ſatisfied and paid, ſaving always to all and every 8, ding the 
perſon and perſons, bodies politick — corporate, (other than rights of 
their ſaid Majeſties, their heirs and ſucceſſors, and the ſaid Duke 2 y_ 
and Ducheſs and their heirs, and the ſaid provoſt of the ſaid —— tl 
college-royal of the' Bleſſed Mary of Eton near unto Windſor, and the Duke and 
the ſaid college and their ſucceſſors) all their rights of preſentation —— — 
to the ſaid churches or any of them, and all their eſtates, rights, pn College 
titles, intereſts, claims and demands, of, in and to the ſaid ad- and their ſuc- 
vowſons, patronages and —— of and to the ſaid rec- —_— tothe 
tories, vicarage and churches, or any of them, in the ſame man- fn. 
ner and as fully to all intents and purpoſes as if this act had 
never been made, any thing herein to the contrary thereof in an 
wiſe notwithſtanding. And the jurors aforeſaid, upon their oat 
aforeſaid, further ſay, that the manor of the rectory of Petwortk 
in the ſaid recited act above-mentioned, hath, ever ſince the 
making of the ſaid act, been held by the ſaid Dukes of Somer/ct 
and Earls of Egremont, who have been reſpettively intitled to, 
and have enjoyed the ſaid Honour of Petworth, in the ſaid in- 
denture mentioned, under and by virtue of the ſaid indentures 
as annexed to and parcel of the Honour of Petworth atoreſaid ; and 
the jurors aforeſaid, upon their oath aforeſaid, further ſay, that the 
annuity, penſion and yearly rent of ten pounds, mentioned in the 
ſaid act of parliament, has Low conſtantly paid to the rector of 
Petworth for the time being, and that the ſaid rettory of Pet- 
worth hath, ever ſince the making of the ſaid act, been divided 
into three diſtin& rectories, called by the ſeveral names of 
Petworth, North Chapel and Dungton; and that the ſaid 
three reftories have been conſtantly held ſince the making 
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of the ſaid aft under ſeveral and diſtin preſentations; and that Pt. 
worth, North Chapel and Dung ton, aforeſaid, have from the making 
of the ſaid act, been three ſeveral and diſtin pariſhes, and that the 
ſaid act has in all other reſpetts been compleatly carried into exe. 
cution from the time of making thereof till the year of our Lord 
1760. And the jurors aforeſaid, upon their oath aforeſaid, fur. 
ther ſay, that ſince the making the ſaid act, the ſaid church ef 
Kirby Overblowes hath ſeveral times become yacant, and that 
from the time of making the ſaid aft until the ſaid year of our 
rd 1760, the Kings and Queens of England for the time be. 
ing, in right of their crown of England, have from time to time 
preſented their clerks to the ſaid church of K:rby Overblowes, 
and that ſuch clerks have been and were reſpectively inſtituted 
and inducted and had poſſeſſion of the ſaid church under ſuch 
preſentations as aforeſaid. And the jurors aforeſaid, upon their 
oath aforeſaid, further ſay, that in the ſame year of our Lord 
- 1760, the ſaid church of K:rby Overblowes became vacant by the 
death of the reverend Doctor Chapman late incumbent thereof, 
and thercupon the ſaid Charles Earl of Egremont claiming a right 
of preſentation to the ſaid church, by virtue of the ſaid indenture 
above-mentioned, as kaving kts right to the ſaid preſentation /aved 
by and under the ſaid proviſo and ſaving clauſe of the ſaid act of 
parliament, preſented one om Metcalf his clerk tothe ſaid church, 
and the ſaid Zohn Metcalf was upon ſuch preſentation admitted, in- 
Rituted and indutted into the ſaid - in the time of peace, in 
the reign of our ſovereign Lord the now King, and is now the in- 
cumbent and parſon thereof. And the jurors atoreſaid, upon 
their oath aforeſaid, further ſay, that on the igth day of Fe- 
bruary in the year of our Lord 1771, the ſaid church of Worple/- 
don became vacant by the death of the ſaid Zohn Burton clerk, 
dottor in divinity, and thereupon our ſaid Lord the now King 
preſented the ſaid Thomas Fountain clerk, the now defendant, to 
the ſaid church; and the jurors aforeſaid, upon their oath afore- 
faid, further ſay, that within ſix months, from the time ot the 
death of the fad Jolin Burton clerk, the ſaid late incumbent of 
the ſaid church, the ſaid provoſt and college preſented one Stephen 
Abthorp clerk, doctor in divinity, to the ſaid church; and the 
Jurors aforeſaid, upon their oath aforeſaid, further ſay, that the 
faid John Biſhop of IWinchsſler, before the commencement of this 
fuit, refuſed to admit, inſtitute and induct either the ſaid Thomas 
Fountain or the ſaid Stephen Abthorp into the ſaid church, and 
that the ſaid church, on the ſaid 19th day of que; in the 
ſaid year of our Lord 1771, became vacant, and ever ſince that 
time hath been, and ſtill continues vacant, and that the ſaid 
church of Worple/don is of the true value of three hundred and. 


ſeventy pounds by the year ; and the jurors aforeſaid, upon their 


oath aforeſaid, further ſay, that ſix months did not elapſe _ 
* 8 EI 
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the time of the death of the ſaid John Burton clerk, doctor in 


divinity, before the iſſuing out of the original writ of quare im- 

edit in this cauſe by the lis provoſt arid college; but whether But whether, 

upon the whole matter aforeſaid, our ſaid Lord the King had a K. * 

right to preſent the ſaid Thomas Fountain to the faid church of Ei fe 
orpleſaon or not, the ſaid jurors aforeſaid are altogether ig court. 

norant, and pray the advice of the court here thereupon ; and 

if it ſhall ſeem to the court here, that our ſaid Lord the Kin 

had no right to preſent the ſaid Thomas Fountain to the fai 

church of Worple/don, then the jurors aforeſaid, upon their oath 

aforeſaid, fay, that the ſaid Thomas Fountain unjuſtly hinders the 

ſaid provoſt and college from preſenting a fit perſon to the faid 

church fo being vacant as aforeſaid, and they aſſeſs the damages 

of the ſaid provgft and college by reaſon of the diſturbance afore- 

ſaid, beſides their coſts and charges by them about their ſuit in 

this behalf expended, to fx — and eight pence, and for thoſe 

coſts and charges to one ſhilling; and if it ſhall ſeem to the court 

here that our ſaid Lord the King had a right to preſent the ſaid 

Thomas Fountain to the ſaid church of Worple/don ; then the 

jurors aforeſaid, upon their oath aforeſaid, fay, that the ſaid 

Thomas Fountain does not unjuſtly hinder the faid provoſt and 

college from preſenting a fit perſon to the ſaid church of — 

don, in manner and form as the ſaid provoſt and college have 

above thereof complained againſt him. And becauſe the Curia ui. 

juſtices here have not yet adviſed what judgment to give of and .. 

upon the premiſes, day is given here to the parties aforeſaid, 

until ——ů— — to hear their judgment of and upon 

the premiſes, for that the ſaid juſtices of our laid Lord the King 

are not yet adviſed thereof, &c. 


The provoſt of Eton —_ and the ſame college, [8c anteg62, 


verſus the Biſhop of Wincheſter and Fountain 36. . 


clerk. C. B. 3 


T H E plaintiffs brought a quare impedit for hindering them An exchange 
to preſent to the church of orga don in the county of bras a, 
Surry, and declared that they were ſeiſed in groſs, in fee, in parties; and 
right of the college, of the advowſon of that church; and be- if three mutu- 
ing ſo ſeiſed, the church became void on the 8th of October — lr 
1765, by the death of one Stephen Sleech, whereupon the plain- — 
tiffs in right of the college preſented 7ohn Burton, D. D. who other, viz. 
was admitted, inſtituted and inducted; that on the 9th of oa 2 
February 1 771, the church became void by the death of Doctor ,, B. and A. 
. Burton, and it belonged to the plaintiffs in right of the col- de evited of 
ege to preſent a fit perſon to the church being ſo void, and the — 
defendants diſturbed them, to their damage of 2000. by B., A. 


cannot recover of C. the tenements granted to him.] | 
I. | The 


— 
— > 
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Quare imp edit. 


A ſhort ſtate 
of the plead- 
ings. | 
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The biſhop pleads his common plea, that he claims no right 
but as ordinary. 


The defendant Thomas Fountain pleads, that he is, and on the 
day of ſuing out the original writ was, par/on 1mparſonee of the 


ſaid church upon the preſentation of his preſent Majeſty King 


Traverſe. 


George the third, whoſe title to the advowſon thereof he de- 
duces from King Charles the ſecond, by alleging that King 
Charles the ſecond was ſeiſed in fee, and preſented one Charles 
Moore, who was admitted inſtituted and 1ndutted ; that Charles 
the ſecond died ſeiſed and the advowſon deſcended to King James 
the ſecond, who, being ſeiſed in fee thereof, abdicated the 
government and crown of England; and 131 King Miilian 
and Queen Mary became ata; + ſeiſed in fee thereof; that 
Nur Mary died, and thereupon King William was ſeiſed; that 

ing William died ſeiſed, and Queen Ann became law fully ſeiſed 
in fee; that ſhe died, and King George the firſt became lawfully 
ſeiſed in fee, and being ſo ſeiſed the church became void by the 


death of Charles Moore, and one Henry Godolphin proveſt of the 


college of Eon, by uſurpation upon the crown, preſented Thomas 


Carter, who was admitted, inſtituted and indutted ; that King 


George the firſt died ſeiſed and the advowſon deſcended to King 
George the ſecond, who being ſeiſed thereof in fee, the church 


became void by the death of Thomds Carter, and one 1lenry 


Bland, provoſt of the college of Eton, by uſurpation upon the 
crown, preſented George Harris, who was admitted, inſtituted 
and inducted ; and King George the ſecond being ſo ſeiſed, the 
church became void by the death of George Harris; and Benja- 
un Biſhop of Wincheſter, by uſurpation upon the crown, collated 
Stephen Sleeck, who was thereupon indutted ; that King George 
the ſecond died ſeiſed, and the advowſon deſcended to King 
George the third, who thereupon became and is ſeiſed in fee 
thereof; and being ſo ſeiſed the church became void by the death 
of Stephen Sleech, whereby it belonged to his preſent Majeſty to 
preſent, and the — uſurping upon the now King, 2 
ſented 7 Burton, who was admitted, inſtituted and * ed; 
and his preſent Majeſty being ſo ſeiſed the church became void 
by the death of Jula Burton, whereby it belonged to our Lord 
the now King to preſent a fit perſon to the church, who pre- 
ſented the detendant Thomas Fountain, who was admitted, inſti- 
tuted and inducted, and before and at the time of ſuing out the 
original writ, was and yet is parſon imparſonee of the ſaid 
church upon that preſentation; without this that the plaintiffs 
were ſeiſed of the Faid advowlſon of the church of Warpheſdon in 
manner and form as they have above alleged; and this, &c. 


Wherefore he prays judgment, Oc. 


The 
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The plaintiffs reply in the common form to the K plea, Replicatien. 
and take iſſue upon the traverſe in the incumbent's plea, and 
thereupon iſſue is joined. 


This cauſe came on to be tried at the Lent aſſizes held for 
the county of Surry after Hilary term, in the 1gth year of his 
preſent Majeſty, when the jury found a ſpecial verditt, which 
may be thus briefly ſtated, 2 that on the 7th day of May The ſpecial 
1683, King Charles the ſecond was ſeiſed in fee of the advowſon _ — 
of the church (of Worple/don) in queltion, to which (being va- record at 
cant) he preſented one Charles Moor, who was admitted, inſtituted length before, 
and inducted ; that the Kings and Qeens of England were ſeiſed 
of the ſaid Mvowſon in fee until the making of the act of par- 
liament following; and that before the ſame act, u:. on the 
goth of Zanuary 1687, by indenture of that date made between 
Charles Duke of Somerſet and Elizabeth his Ducheſs of the firſt 
part, Thomas Beach and Henry Champion of the ſecond part ; 

James Earl of Suffolk, Hizabelli Counteſs Dowager of Hex, Sir 

ohn Erule Knt. Chancellor of the Exchequer, and Ehzabeth 

dy Seymour, his wife, and mother of the ſaid Lord Duke, and 
Sir Orlando Gee, of the third part. The reftory of Kirby Over- 
blowes in Yorkſlure, and the inheritance of the Honour of Pet- 
worth in Suſſex were conveyed to the uſe of* the Ducheſs of 
Somerſet for life; remainder to the Duke of Somer/et for life; 
remainder to truſtees to preſerve contingent remainders ; remain- 
der to Algernon Earl of Hertford, the firſt ſon of the Duke and 
Ducheſs in tail- male; remainder to the ſecond, third and every 
other ſon and ſons of the Duke and Ducheſs in tail- male; re- 
mainder to the iſſues females of the Lady Ducheſs in tail gene- 
ral; and for default of ſuch iſſue, remainder to ſuch uſes as the 
Lady Ducheſs (whether ſole or under coverture) ſhould direct, 
limit and zppoint; remainder in fee to the Ducheſs, 


That the Duke and Ducheſs died, leaving iſſue A/gernon Earl 
of Ilertford, afterwards Duke of Somerſet, their ſon; and Catha- | 


vine their daughter; and no other iſſue, 


That the ſaid Duke A/gernon died, leaving Elzabeth now 
Duchels of Northumberland his only child. 


That Catharine the daughter of Duke Charles and his ſaid 
Ducheſs intermarried with Sir Wilkam Wyndham Baronet, and 
(hed, leaving Charles afterwards Earl of 5 her eldeſt ſon, 
who died, leaving George, now Earl of Egremont. 


That the provoſt and college of Elon, before, and at the time 
of making the act of parliament hereafter- mentioned, were 
113 ſeiſed 
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| ſeiſed in fee of the advowſon of the church of Petworth, and 
148 | the chapelries of North Chapel and Dungton within the pariſh of 
etworth in Suſſex. 


The act of That in the 4 & 5 years of William and Mary, an aft of par- 

iſ Parliament. 1;ament was made for dividing the ſaid chapelries from the pariſh 

bl | of Petworth, and erefting them into new pariſhes, and for 

ſettling the advowſons o IWorpleſdon, Kirby Overblowes, and 

Petworth, &c. according to the agreement in that behalf made 

between their Majeſties, patrons of the churches of Clewer in 

Berks, Farnham-Royal in Bucks and Worple/dan in Surry, and 

the Duke of Somer/ct, patron of the churches of Kirby Over. 

4  plowes and Catton in Yorkſlure and Long Horſley in Northumber. 

* land and the provoſt of Eton college and the college, patrons 
| of the church of Petworth in Suſſex, 3 


'W | Whereby it was enacted, That the advowſons of Kirby Over. 
" blowes, Catton and Long Horſley, ſhall be and are thereby ſettled 
| and veſted in their Majeſties and their ſucceſſors in right of their 
| crown for ever; and that the advowlons of Clewer, Farnham. 
Royal and Worpigſdon, ſhall be and are thereby ſettled and veſted 

in the provoft and college of Eton and their ſucceſſors for ever; 

WT and that the advowſons of Petworth, North Chapel and Dungton, 
1.4 ſhall be and are thereby ſettled and veſted in the Duke of Somer- 
Rf Saving in the /et, and the Lady Ducheſs his wife, and their heirs ; ſaving the 
1 aQ, the rights rights of all perſons (others than their Majeſties, Sc. the Duke 
1 oy (except). and Ducheſs and their heirs, and Eon college and their ſucceſſors) 

: to the ſaid adyowſons of the ſaid churches or any of them, 


+ : 

\j That the act of parliament hath been carried into execution 
| ever ſince the making it until the year 1760; and that the church 
of Kirby Overblowes hath * times been vacant ſince the 
making the act, and from that time until the year 1760, the 
crown hath preſented to that church. | 


. 
- — —— — — oy 
. 


That in the year 1760 the church of K:rby Overblowes became 
| vacant, and Charles Lord Egremont thereupon claiming a right 

1 of preſentation thereto, by virtue of * ſaid indenture, as 
Thy having his right to the bid preſentation ſaved by and under 
the ſaid proviſo in the ſaid act, preſented one oh Metcalf 
Ry who was admitted, inſtituted and inducted to the ſaid 
church, Py eg” 


That on the 19th of February 1771, the church of Worple/don 
became vacant by the death 4 Doctor 7o/n Burton, and there- 


upon his preſent Majeſty preſented the defendant Thomas Founs 
| That 


tain to the ſaid church, 
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That within ſix months from the death of Doctor John Burton 
the plaintiffs preſented one Doctor Stephen Abthorp to the ſaid 
church of Wor don, and that the ſaid John biſhop of Vin- 
_ before the commencement of this ſuit refuſed to admit, 
inſtitute and induct either the ſaid Thomas Fountain or Stephen 
Abthorp ; and that the ſaid church of Worpl/don on the 19th 
day of February 1771 became vacant, and ever fince hath been 
and ſtill continues vacant, and the ſame is of the true value of 
ol. by the year; and that ſix months did not elapſe from the 
time of the death of the ſaid Doctor Jon Burton, before the 
iſſuing out the original writ of guare impedit in this cauſe by the 
plaintiffs ; but whether his Majeſty had a right to preſent the 
defendant Thomas Fountain to the church of Horpleſdon or not, 
the jurors are ignorant, and pray the advice of the court 
thereupon, &c. 


This ſpecial verdict was well argued at the bar laſt Michael mas 
term, by Serjeant Gn Recorder of London for the plaintiffs, 
and by Hill one of the King's Serjeants for the defendant Foun- 
tain ; and again, in the preſent term, by Burland another of his 
ene ae th Serjeants for Lan plaintiffs, and Serjeant Kemp for the 
detendant. 
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Charles Duke of Somerſet being ſeiſed of the reftory of Kirby The argu- 
ment for the 
plaintiff be- 


Overblowes in Yorkſhire, and the Honour of Petworth in Suſſex, 
on the goth of January, 1687, — the ſame in ſtrict ſettle. 
ment as ſtated in the ſpecial verdict, whereby it appears that 
Lord Egremont, as being heir to Catharine the feir. ſemale of the 
Duchel, of Somerfet by Duke Charles, is well intitled under that 
ſettlement to the rectory of Kirby Overblowes and the Honour of 


Peworth. 


The Duke having the Honour of Petworth, and his ſeat there, 
was deſirous of having the rectory and advowſon of the church of 
Petworth, which was then in the poſſeſhon of, and veſted in the 
provoſt and college of Eton; the Duke not having any benefice 
or advowſon, whereby he could tempt the college to give him the 
rettory of Petworth in exchange, applied to and prevailed upon 
the crown to give to the college (amongſt other things) the ad- 
vowſon of the church of Worple/don (now in queſtion) and the 
Duke, in return, agreed to give the crown an equivalent, viz. 


the rectory of Kirby Qverblowes (among other things). 
Whereupon it was agreed that the advowſon of Vorpleſdon 


gins, 


ſhould be veſted in Eton college, and their ſucceſſors, the rettory 


of Petworth in the Duke, and the rectory of Kirby Overblowes in 
the crown for ever. 
11 4 In 


- ** B 
— —— — 222 — — ——— 
— — _— i COVER IUIETETIETITETS ST III — ̃ 2 , w» FpiaAnss . 


1 


— ͤ—Vßꝛ' . ²— . 7˙Q o on ot not 
== ” - 248 L 
: 4 - 


by - ,——_— 


1 
4 
| 
f 
1 


— 
— 


— - > 


4 
4 
6} 
. 
: 
: 
* 

1 = 
＋ 
1 
11 
7 
. + 
9. 7 


—— 


rere 


SE 


488. 


Hitary TERM 14 Geo. III. 1774. 


In order to carry the agreement into execution, the act of par. 
liament of the 4 & 5 of Wilkam and Mary was made, which is 
ſtated verbatim in the ſpecial verdift ; the 4 do not make 
uſe of words of conveyance, but they enact that Kirby Over. 
blowes ſhall be veſted in the crown, that Worple/don ſhall be 
veſted in. Eton college, and that Kirby Overblowes ſhall be veſted 


in the Duke for ever. 


At the time of making this act, the Duke was only tenant for 
life of Kirby Overblowes, under the ſettlement of 1687, which 
was a ſecret at the time of making the att, in which there is a 


ſaving clauſe, which ſaves to all perſons (other than the crown, 


the Duke and Ducheſs and their heirs, and Elon college) all 
their rights of preſentation to the ſaid churches, as fully as if 
the act had never been made; by means of which /amng, and. 
under a limitation in the ſettlement of 1687, Charles late Earl 
of Egremont in the year 1760, preſented John Me{ca/f to the 
church of Kirby Overblowes (then vacant), who was admitted, 
inſtituted and inducted; but from the time of making the act 
until the year 1760, the act has in all reſpects been carried into 
execution; and until the year 1771, Elon college have not, ſince 
the making the act, been hindered or diſturbed by the crown in 
preſenting to Worple/don, but that church becoming void on the 


- 13th of February 1771, the crown, by their ancient title to 


Objected for 
the defendant. 


the advowſon thereof, preſented the defendant Fountarn, and 


thereupon the proveſt and college of Eton have brought the pre- 
ſent writ of quare impedit. 


The queſtion is, whether the advowſon of the church of 
Worple/don is to be reſtored to the crown, which depends upon 
the conſtruction of this act of parliament, which ſaves Lord 
Egremont's right of preſcntation to Kirby Overblowes, and as to 


that matter, it is the ſame to him as if the act had never been 
made. | 


But it is objected on the part of the defendant, the preſentee 
of the crown, that the crown has been deceived by Charles Duke 
of Somerſet, who had only an eſtate for life in the rettory of 
Kirby Overblowes, which it the crown, or the legiſlature, had 
known at the time of making the act of parliament, hat act 
would not have paſled ; that private acts of parliament are to be 
conſtrued according to the rules and principles of the common 
law, and therefore this act is to be conſidered as a legal convey- 
ance by way of exchange, and that the crown having been de- 
ceived in the exchange, may, after near ſeventy years poſſeſſion 
under the act of parliament, diveſt the college of Eton of the 
church of Worple/don now in queſtion. 


The 


Hilary Term 14 Geo. III. 1774. 489 
The agreement or bargain was in truth between the college Anſwer. 
and the Duke only, the college made no bargain or agreement 

with the crown, 4 agreed with the Duke, that if he would 

procure them an 52 advowſon of N they 

would convey the rectory of Petworth to him; the Duke did 

prevail upon the crown to give Worple/don to Eton — and 

they in return gave Petworth to the Duke ; the conſideration 

between the crown and the Duke was nothing to the college of 

Eton; it was certainly intended that the crown ſhould receive of 

the Duke an equivalent conſideration for the living of ae 
don, and it muſt be admitted that the crown hath no title to 
Kirby Overblowes, and in that reſpe& have been deceived by 
the Duke, who was only tenant thereof for life, ſo the crown 
hath received nò equivalent conſideration from the Duke; but 
the college had no right to inquire into the Duke's title of 
{Kirby Overblowes then ſuppoſed to be) the equivalent for the 
crown's giving Worple/don to the college; if the crown hath an 
remedy, it muſt be againſt the heirs of the Duke of Somerſ 
who did wrong to the crown, and not againſt the college w 
brought a good title (to Petworth) to market, and did no wrong 
to, or deceived the crown. 


It is ſaid on the other ſide that this agreement and act of par- 
liament carrying it into execution, are to- be conſtrued and con- 
ſidered by'the court as a legal conveyance between all the three 
parties, and as if it had been executed by a deed of exchange ; 
and therefore it may be 2 to conſider the nature of a con- 
veyance or grant by exchange, and what are it's operations and 
effects, and to ſhew from thence that this act of parliament 
cannot operate as an exchange at law, for that an exchange cannot 
be made between more than two parties. 


If there be two men, and each of them is ſeiſed of a An exchange, 
uantity of land in one county, and the one granteth his land to wht it is. 
the other in exchange for the land which the other hath, and in 
like manner the other granteth his land to the firſt grantor in 
exchange for the land which the firſt grantor hath. In this caſe 
each may enter into the other's land ſo put in exchange without 
any livery or ſeiſin; and ſuch exchange made by parol of tene- 
ments within the ſame county without writing is good enough, 
Ditt. ſect. 62. And if the lands or tenements be in divers 
counties, diz. that which the one hath in one county, and 
that which the other hath in another county, there it behoveth 


to have a deed indented, made between them of this exchange, 
Litt. ſect. 6g. 


And if an exchange be of lands of any eſtate of inheritance The effect of 
or freehold, it hath a condition and warranty incident and annexed it. 


to 
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to it made by the word exchange, implied in every grant of ex. 

change; a i to 7 upon all the land given in 

4 Rep. 121. exchange if he be put out of all, or part of the land taken in 
— exchange and a warranty, to enable him to vouch, and to re- 
Shep. Touch. Cover over in value ſo much of his own land again given in ex- 
None, 290, change as ſhall be recovered from him of the land taken in ex- 
29%. Ke. change, if he be ſued for it: So that upon every cxchange, either 
party, if he be put out of, or loſe by action the land he taketh 

in exchange, hath double remedy againſt the other; and yet this 

remedy doth go only in privity, and ſhall not go to an aſſignee. 

As if A. exchange land with B. and B. be put out of all or 

part of the land upon a title paramount, by a recovery iu a real 

action or atherwite; in this caſe, B. may enter upon his own 

land again which he gave in exchange ; or elſe, if it be in an 

action brought, he may vouch A. upon the _— in law, and 

ſhall recover as much in value againſt him of the land he gave, 

as he hath loſt of the land he took in exchange. —But if B. alien 

his land taken in exchange, to C. and C. be put out of all or part 

of the land upon a title paramount, C. in this caſe, can neither 

enter upon the land given to A. in exchange upon the condition in 

law, nor vouch A. to warranty, and recover over in value upon 

the warranty in law; and yet A. in this caſe, ſhall have the 

like remedy againſt C. the aſſignee upon the condition and war- 

ranty both, as he had againſt B.; but if A. himſelf implead 

C. + the land he gave to B. in exchange, C. may make 

uſe of this warranty in law by way of rebutter againſt A.—And . 

in all theſe caſes where one of the parties is put out of all or 

part of the land, or out of part of the Hate — entry, and the 

other party enter upon the other's land upon the condition in law, 

he may enter upon the whole land and avoid the whole ex- 

change, but if he be impleaded for a part only, or for the whole, 

and a part only be recovered from him; in this cale he ſhall 

recover ſo much in value of the other land only as he hath loſt, 

and no more: As if an exchange be of three acres tor three 

acres, and after, one of the parties is put out of one of the acres 

by the entry of a ſtranger ; in this caſe he may enter upon the 

whole three acres he had given in exchange, and fo avoid the 

whole exchange if he will. And it 4. and B. be joint- 

tenants for life, and the fee ſimple to the heirs of A. and A. ex- 

—_ this land with C. in fee, and then die, and B. enter and 

avoid the exchange for his life (as he may), in this caſe C. may 

avoid the whole exchange and enter upon his own three acres 
again: So if he in reverſion diſſeiſe his tenant for life, and then 
exchange the land, and, after, the tenant for life enter; in this 
caſe the other party may defeat the whole exchange. But in this 
cafe of an exchange of three acres for three acres, if one of the 


acres were gained by diſſeiin, and the diſſei/ee bring an _ 
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and doth recover it againſt the diſſciſor, in this caſe, if he vouch 
over the other my to the exchange he ſhall recover ſo much in 
value only of the three acres he gave in exchange, as the acre he 
hath loſt, and no more. | 


This conveyance by way of exchange (which was formerly very A deed or 
frequent) whether it be by word or deed indented, or which way conveyance 
ſoever it be made, it muſt be made by this word exchange, which 1 TY 
is a word ſo appropriated to this thing as the word frank-marrniage change with- 
is to a gift in frank-marnage, neither of which can be made or de- out the word 
ſcribed by any circumlocution, Skep. _—_ 298, 290. For if I change. 

ive to a man an acre of land by deed indented, and he by the 
— deed gives unto me another acre for the ſame acre, nothing 5 gg. 
paſſeth without &very, if the word exchange be not in. Finck. 103, x52. the wo 
104. In every exchange rightly made, this word excambium im- permutatio is a 
ports in law tacitly a condition, and alſo a warranty, the one to _— 
give a re-entry, and the other, voucker and recompence, and all in 
reſpect of the reciprocal conſideration, the one land being given 
in exchange for the other, but it is a /pectal warranty, for upon 
the voucher, by force of it, he ſhall recover no other land in 
value but only that which was by him given in exchange, foraſ- 
much as the mutual conſideration is the cauſe of the warranty, 
therefore it extends only to the land reciprocally given, and not 


to other land, 4 Rep. 121. a. 6, 


But there is no mutuality or reciprocality between three parties, 
it can only be between 7wo —_ if 4 gives to B. _ B. 
gives to C. and C. gives to A. by agreement, there is no mutu- 
ality or conſideration within the idea of an exchange ; the warranty 
runs only in privity between the parties in the exchange; Eton 
college I nothing to the crown, therefore the college cannot 
be bound to warrant the rectory of Kirby Overblowes to the crown, 4 
which was given to the crown by the Duke of Somer/et, ſo the 1 
college cannot be evicted of the advowſon of Worple/don, which | | 
has been veſted in them by act of parliament for near ſeventy 4 
years, and not by way of conveyance in exchange. ' 
| | | 


The word exchange, which is the only operative word to make 
that kind of legal conveyance, is not once mentioned in the act 
of parliament, it was the only inſtance of a conveyance of lands 
at common law, by which a fee or freehold could paſs without 
livery, g Ed. 4. 21. Co. Lit. 30. Perk. ſef. 253. Bro. Exchange, 
pl. 12. So that without the word exchange the att of parlia- 
ment cannot operate as an exchange, | 


Another reaſon why the act cannot operate as an — is $ 
this, vie. che alt, immediately upon the making thereof, veſted the I 
TIC» 


—— — — qo 
* 
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reſpective liviugs or advowſons in the reſpective parties, but in 
the caſe of a deed of exchange the parties thereto have no free. 
hold in them before entry into the — 3 it muſt be executed 
by entry or claim in the life of the parties, or it can never take 


effect. Co. Lit. 50. 3 Mod. 135. Perk. ſect. 284, 285. Fitz. Abr. 


' Exchange, pl. 10.—lf this had been an exchange of land and the 


Duke had died, could his heir have entered? In the caſe of 
exchange of a reverſion, it could not take effect at law before 
attornment; ſo in the caſe of an exchange of one living for 
another, it is void unleſs the parties are indulled before death. 


In all exchanges the eſtates muſt be equal, but the Duke of 
Somerſet had only an eſtate for life in Kirby Overblowes, the 
crown and the * had a fee in their reſpective livings, ſo this 
act of parliament cannot operate as an = but may be good 
as a conveyance, or by way of veſting the ſeveral advowſons in 


the parties reſpectively. 


This agreement carried into execution by act of parliament 
cannot be conſtrued as an exchange. 1/t, Becauſe it is not be- 
tween two parties. 2dly, The word exchange is not once men- 
tioned in the aft. gdly, And entry or claim is not — 
but the act veſts the ſeveral advowſons inſtantly. And 4hly, 
By 5 act it is not neceſſary that the ſeveral eſtates ſhould be 
equal. 


If the court ſhould give judgment for the defendant, conſider 
what would be the le- the act of parliament would be 
made void as if repealed, the new erected pariſhes made within 
the old pariſh of Petworth muſt be extinct and diſſolved, and 

become chapelries as before ; the new houſes for the par/ons 


thereof demoliſhed, the poor thereof not to be ſupported, the 


rent to the rector of Petworth given him in conſideration of the 
Little Manor added to the Honour of Petworth muſt ceaſe, al- 
though the act of parliament ſays theſe things ſhall continue for 
ever: And becauſe Lord Egremont has title to Kirby Over- 
blowes which is ſaved to him, the act muſt be now conſidered as 
void ab initio: the rectors may be called upon to refund every 
farthing they have received under the act of parliament, and 
what may be the bad conſequence if judgment be given for the 
defendant, no man can tell; but it is humbly inſiſted on the part 


of the college that this is not an exchange, and if it is not, the 


crown has no title or ground to ſtand upon. 


But ſuppoſing this could poſſibly be conſidered as an exchange, 
the crown hath not been evicted of the church of Kirby Over- 
blowes, for the preſentation to that church by the late - of 

| gre- 
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Egremont in 1760, can only be conſidered as an uſurpation u 

the crown, and to avoid an exchange there mult be an eviclion; 
and if the exchange was perfett and good at firſt, Lord Egremont 
cannot defeat it; if it was voidable, it is not vet avoided, but he 
is put to his af/ize, as he claims Kirby Overblowes under a title 
paramount to the title of the crown, and his u/urpation upon the 
crown doth not evitt the crown of that rectory, 9 Ed. 4. 21. Bro. 
Exchange, pl. 12, 13. Perk. ſect. 299. Beſides, the 1. of the 
crown in Rirby Overblowes cannot be defeated but by ice found, 
or matter of record; for if land be given to the King by deed in- 
rolled upon condition, if the condition be broken, the donor ean- 
not enter without office found, for the eſtate which commenced 
by matter of record ought to be defeated by matter of record, 
2 Roll. Ar. 215. pl. 2. if this is an exchange it is a matter of 
condition, for if the one party hath not a title the condition is 
broken, the crown. cannot enter but by matter of record ; there- 
fore ſuppoſing the crown to be diveſted of Kirby Overblowes, yet 
the crown cannot claim Worple/don without office found. Stanf. 
prerog. 55- and even after office found the crown is not in poſ- 
ſeſſion before /erzure. Nan prerog. 54. 4 Rep. 58, 9 Rep. 96. 
There muſt be an office and a ſcizure before the crown can take; 
and in ſome other caſes there muſt be a /crre factas; for where a 
common perſon is put to his adion, the crown is put to a /crre 
Jacias. 


The counſel for the plaintiff's concluded, that the principles 
upon which an exchange are grounded are not at all applicable to 
this caſe; the Duke of Somer/et gave nothing to Eton College, the 
King gave nothing to the Duke of 4 Elon College gave 


— Fo the King, ſo there is no intercourſe of exchange be- 


tween Eton college and the crown; but the title of the plaintiffs 
to the church in queſtion is veſted in them by the act of par- 
liament which cannot be avoided, or their title ſo veſted in them 
thereby be effetted by a wrongful act of the Duke of 23 
the plaintiffs not being privy thereto. 24h, If the crown ſuffers, 
and is defeated of their title to Kirby Overblowes, the crown is 
in the common caſe of other perſons, and muſt ſeek recompence 
from the party doing the wrong. 34. This act of parliament 
muſt continue forever, unleſs repealed by another act; it can only 
be invalid as to the right of ſtrangers, but the parties them- 
ſelves muſt ſubmit to the loſs, if any has happened thereby to 
any of them. Or 4tkly, If wrong has been done to the crown, 
the crown muſt acquieſce in the loſs of K:#*by-Overblowes, or 
ſeek a ſatisfaction from the perſons who did the wrong, the 
Duke's heirs. 
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1. The crown being patron of the church of ry acre (now in Council for 


queſtion) the Duke of Somer/et, patron of Kirby 


verblowes, and dhe deſendaunt. 
the 
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the provoſt and college of Eton patrons of the church of Hel. 


worth and two chapelries belonging to it, agreed to make an c. 
change, viz. the crown, upon the requeſt of the Duke, agreed to 
give Worple/don to the college, in — for which, the college 
agreed to give Petworth and the two chapelries to the Duke ; 
and as an equivalent to the crown for ng = um the Duke agreed 

to give Kirby Overblowes to the crown; this was the nature of 
the contract and ſtipulation when the parties applied to parlia- 
ment to have it carried into execution, and to make and ere 
the pariſh of Petworth and the two chapelries into three ſeparate 
and diſtin pariſhes, which was enatted accordingly, and has 
been carried into execution, and acquieſced in until the late Lord 
Egremont, in the year 1760, preſented to Kirby Overblowes; and 
thereby euicled the crown. 


2. Private acts of parliament made to carry the agreements of 
parties into execution, are to be conſtrued by the rules and prin- 
ciples of the common law; the nature of this agreement is 
clearly a legal exchange, carried into execution by the act. 


3. But the Duke of Somer/et being only tenant for life of 
K:rby-Overblowes; and not having an equal eſtate therein to the 
eſtate which the crown and the college had in Kirby-Over.- 
blowes and Petworth, the crown was liable to be evicted of Kirby 
Overblowes. 


4. The late Lord Egremont has evicted the crown by preſent. 
ing to the church of K:rby-Overblowes, by an elder title which 
is faved by the act, and therefore the crown has the ſame right 
and title to the church of Worple/don (now in queſtion) as if 
the exchange and act of parliament had never been made. 2h 


It is faid by the counſel for the plaintifls that this is not a 
legal exchange, for that ſuch exchange cannot be made between 
three parties, only between two; but why a mutual and reci- 
procal agreement to make exchange may not be between three, 
tour, or more parties, (it muſt be ſubmitted) no good reaſon 
has been given on the other ſide; although it muſt be admitted 
that no caſe of conveyence by deed of exchange is to be found 
in the books between more than two parties thereto. Suppoſe 
the Duke of . had been ſeiſed in fee of Kirby Overblowes, 
the exchange would have been mutual, equal, and reciprocal be- 
tween all the three parties, and the exchange could not have been 
avoided ; but the Duke — only an eſtate for life, the-crown 
has been deceived, and therefore, upon the law and principles 
of an exchange, has a right to preſent to the church in queſtion 


under the old title. 
The 
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The legiſlature could not intend to do injuſtice, but if tlie 


crown has no title to Worple/don which they gave to Eton college. 


in exchange for Kirby-Overblowes, injuſtice will be done to the 
crown, who have been evided thereof, and ſo the att is void, 
becauſe both the crown and parliament have been deceived. 


The court being clearly of opinion that the plaintiffs muſt have 
judgment, ſtopped the counſel in replying upon the ſecond argu- 
ment of this caſe, 


Curia—The court has no doubt, and very little to ſay upon 
this matter. The Duke of Somerſet having a ſeat at Petworth 
was deſirous of having the advowſon of that church in his fa- 
mily, which was in poſſeſſion of Eton College ; the Duke, not 
having any living to tempt the college to give him Petworth in 
exchange, prevailed upon the crown to give the living in queſtion 
to the all: e, and the Duke gave to the crown the church of 
Kir — (ſuppoſed then to be an equivalent for * 
don.) This being agreed, and the Duke wanting to make three 
advowſons out of one, an act of parliament is made to carry 

this into execution, which does not make uſe of words of con- 
veyance, but veſts the ſeveral advowſons in the reſpective parties 
for ever, nz. Worpleſdon in the college, Petworth in the Duke, 
and Kirby-Overblowes in the crown; at the time of making the 
act the Duke was only tenant for life of Kirby-Overblowes, which 
was then a ſecret, (and ſo continued till the year 1760,) and 

ere is a ſaving clauſe in the act which faves to all perſons 
other than the crown, the Duke and Ducheſs and their kerrs, and 
Eton College) all their rights of preſentation to the ſeveral 
churches, as fully as if the act had never been made; by which 
ſaving clauſe and under a limitation in the ſettlement of 1687, 
Charlss late Earl of Egremont in the year 1760, preſented 7ohn 
Metcalf to the church of Kirby Overbloues who was not diſ- 
turbed by this agreement, or by the crown, Lord Egremont 
_— a clear title under the ſettlement, which was faved by 

e act. | 


In 1774 the church of Worp.e/don (in queſtion) became vacant, 
and the crown under their ancient title preſented the defendant 
Fountain thereto, ſuppoſing the whole agreement vaid, where- 
upon the plaintiffs — brought this quare impedit; and the 
games is, whether the preſentation of Lord Egremont to Kirby - 
Overblozves ſets the whole agreement aſide, and the title to pre- 
lent to the church in queſtion be reſtored to the crown, Which 
depends upon the conſtruction of the act of parliament, which, 
in re{pett to Lord Egremont, is the ſame as if it had never 
been made. | | 


Private 
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Private ants Private acts of parliament muſt be conſtrued according to the 

— — principles of the common law, and therefore it is ſaid, that, from 

Reed accorg. the nature of this agreement or contract, it muſt be conſtrued 

ing tothe to be an exchange at common law, which is a mode of convey. 

principles of ance that has particular properties of it's own, and conveys a fee- 

Ion ſimple without {very ; and, before the ſtatutes. of frauds, might 
have been made by parol, without deed. or writing; the word 
excambium, or — is ſaid, by the beſt writers upon this ſub- 

Jett, to be abſolutely neceſſary to this mode of conveyance; the 
eſſence of an exchange is when one eſtate in land is given in con- 
ſideration of another, hence if one part fails the other will fail 
alſo; in ſome caſes it may be ſaid to be the beſt mode of con- 
veyance, as in dealing with a defeaſable title. The effect of an 
exchange ariſes from the remedies; 1/t. An implied condition of 
re-entry. ad. A. ſpecial warranty, theſe are incidental to an ex- 
change ; a condition of re-entry is intire and indiviſible, he eannot 

See Touch- enter into a part of what he gave in exchange, for he cannot judge 

4 tang how much he has loſt, it 1s given — a ſtranger; but if the 

8e. ſtranger be impleaded and vouches, no more is to be recovered 

8 L N 

than the value of what was loſt; beſides the warranty ariſing 
from an exchange is only lineal warranty, ariſing from operation 
of law, for the law will not raiſe a collateral warranty becauſe 
of hard conſequences attending it ; an alienee can neither enter 
nor vouch, but he may make uſe of the warranty in law by way 
of rebutter ; if tenant in tail by exchange conveys a bale fee, 
each iſſue may determine the exchange during his time, there- 
fore it ſcems to be the very eſſence of an exchange that the na- 
ture of the eſtates exchanged be equal, that the land given by A. 
to B. may be a recompence for the land given by B. to A.—— ' 
There is no caſe to be found of an exchange in the legal 
ſenſe and meaning of that conveyance between more than two 
parties ; for it A. gives land to . and B. gives land to C. and 
C. gives lands to A. if C. be evicted of the land given to him by 
B., C. cannat enter upon A. becauſe A. gave nothing in ex- 
change to C.; ſo A. is not bound to warrant the land to C. 
which was given to him by B. ; this accounts for the defendant's 
counſel not being able, with all their induſtry, to find one caſe 

The act can- of an exchange between three perſons ; beſides the act of par- 

nee decd of liament cannot be conſtrued to operate as a, deed of exchange, 

a dee . . . 

cxcharge, be- the word exchange not being once mentioned therein; the aft 

eauſethe makes uſe of no words of conveyance, but veſts the ſeveral 

ar“ not advowſons in the reſpettive parties, under the agreement. 

8 Hence it is clear that this act of parliament cannot be con- 
ſtrued by the rules and principles 23 a conveyance by way of 
exchange ; but although the att doth not operate as an exchange, 
yet it ſupports and executes the agreement between the __ 

| a aving 
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ſaving the Earl of Egremont's right. Let us 4 was an 
agreement, touching land, between A. B. and C. by teoffment ; 
A. (the college ) in conſideration of land from C. (the crown} en- 
feotfs B. (the Duke ) of other land with warranty; and B. in con- 
ſideration of other land from A. enfeoffs C. of other land with 
warranty; C. is impleaded by a ſtranger (the Earl of Egremont } 
tor the land whereof B. enfeoffed him, whereupon C. vouches 
B. to warranty ; B. cannot vouch over A. to warranty, becauſe 
A. did not enfeoff B. of that ſame land whereof B. enſeoffed C. 
and for which land C. is impleaded; ſo the crown would re- 
cover in value againſt the Dude, and the loſs would fall where 
it ought, upon him who brought a bad title. a 


The crown grants a good title to the college, the college grants 
a good title to the Duke, the Duke grants a bad title to the 
crown, the college have broken no contratt with the crown or the 
Duke ; but the Dule was the only wrong doer; the advowſons 
lying in grant, doth not differ from the caſe put of a feoffment 
of lands, the nature of the agreement in both is the ſame, and the 
crown being a party doth not alter the caſe; nor is it material, 
at preſent, in what manner Lord Egremont aſſerted his title to the 
church of K:rby Overblowes. 


By the whole court, reſolved there cannot be an exchange at 
common law between more than two parties, the things given 
and taken in exchange run in parallel lines, and cannot pals into 
three lines or a triangle. 


J udgment for the plaintiffs, per totam curiam. 


Nathan Goodright (on the demiſe of William Rolfe 2 Buck. Rep. 
and Elizabeth his wife) vers Frances Harwood. ““ 
In ejectment. C. B. 


THE plaintiff declares that Milliam Rolfe and Elizabeth his Whether a 
wife on the 20th day of Ofober, in the ſeventh year of —— 
his 2 Majeſty at W:Rminſter, demiſed to the plaintiff one ich goth 
melluage, ten chambers, and ten rooms, with the appurtenances not appear, 
in Lincoln's-Inn, and the liberty of the Rolls, and in the pariſh = * found 
of Saint Dunſtan in the Weſt, in the county of Middle/cx, to hold * — 
the ſame to the plaintiff and his aſſigns from the 29th day of tained a dif- 
September then laſt paſt to the full end and term of. ten years; 1 
by virtue of which demiſe the plaintiff entered, and was 2 
ſeſſed thereof, until the defendant on the 23d day of Ofober, in will but in 
the ſaid ſeventh year, entered into the ſaid tenements in and upon — — 
the poſſeſſion of the plaintiff, and ejected him from his farm, jncwn, that 


ol, III, XX his be a tevoca- 


. 
So 
4 
\ 1 
5 U 
: 
2 
by 
: 
* 
1 
«0d . 
4 1 
| 14 
11 
'T.. 4 
_ 
* ä 
7 
» * 
1 
11 1 
0 di 
s 
Kb | 
4 
v 
o T 
N 
5 N 
's 
i 
- 
# 
14 
- 
4 
=_ 
1 A 
= * 
*# 
#4 


x, 
, 
5 
i! 
. 
. 
1 T 
4 
1 0 
' 
1. j 
yu 
iF 


0 + £ = — 
? ee — — 


rr 
r 
Edd 
Py 


498  Hitany Tem 14 Geo. III. 1774. 


tion of the his ſaid term therein being not expired; and ſtill keeps him out 


former will ? - . . ; 
— —4 of the poſſeſſion thereof to his damage of 200. 


ce ante at the 


end of the The defendant pleaded not_guilty; and iſſue being joined 
caſe, p. 516.] thereon, this cauſe came on to be tried before Lord Chict Juſtice 
De Grey, at the fitting in Weſtminfler-hall after Eaſter term in 
the twelfth year of his preſent Majeſty, when the jury found the 

following ſpecial verditt, viz. 


Special ver- . The jurors upon their oath ſay, That by certain indentures of 
dict. leaſe and releale duly executed, the ſaid leaſe bearing date the 
day before the day of the date of the ſaid releaſe, and the releale 
being tripartite and bearing date the gd day of April 1688, and 
made between 7ohn Lacy of Tottenham High Croſs in the county 
of Middleſex Elq. of the firſt part, Edward Rudge of London 
merchant of the ſecond part, and Jon Gardiner Eſq. Edmund 
Dethick - merchant, Jon Pepys gentleman, and John Hardeſty 
gentleman, of the third part, the aid Jolin Lacy in conſideration 
of a marriage then intended, and which was afterwards duly 
had and ſolemnized between him and Suanna Nudge, eldeſt 
daughter of the ſaid Edward Rudge, and of the ſum of 4000!. 
the marriage portion of the ſaid Su/quna, did grant and convey 
to the fail ohn Gardiner, Edmund Dethick, John Pepys, and 
Jon Hardeſty, and their heirs, divers freehold meſſuages, lands, 
zenements and hereditaments in the counties of Efex and Cam- 
bridge therein mentioned, /o fold them the ſaid 7. G. E. D. 
J. P. and J. H. and their heirs to the uſes following, that is to 
fay, from and after the ſolemnization of the ſaid marriage 10 the 
1 of the ſaid John Lacy and his aſſigns for his life, without 
impeachment of waſte, with remainder to truſtees to preſerve 
contingent remainders, remainder to the ſaid Su/anna and her 
aſſigns for her life; and from and after the ſeveral deceaſes of 
the ſaid on Lacy and Suſanna, then to the uſe of the firſt ſon and 
all and every other the ſon and ſons of the body of the ſaid Zohn 
Lacy on the body of the ſaid Shaun to be begotten ſucceſſively, 
and the heirs-male of ſuch firſt and other ſons ſucceſſively law- 
fully iſſuing ; and for default of ſuch iſſue, then 40 the w/c of all 
and every * daughter and daughters of the body of the ſaid 
Join Lacy, on the body of the Faid Suſanna to be begotten, and 
the heirs of their reſpective bodies as tenants in common, and 
not as joint-tenants, if there ſhould happen to be more than two 
ſuch daughters living at the time of the failure of ſuch iſſue- 
male; but if there thould happen to be but one or two ſuch 
daughters then living, then 7 the u/e of the ſaid 7. C. E. P. 
J. P. and > H. their executors, adminiſtrators and aſſigns, for 
the term of five hundred years por truſt, if there ſhould happen 
to be but one ſuch daughter living at the time of the n 0 
| uc 
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ſuch iſſue- male, then to raiſe thereout the ſum of 4ooo!. for 
che portion of ſuch one daughter to be paid her at her age of 
cightcen years or day of marriage, which ſhould firſt happen, 
with intereſt for her maintenance in the mean time; and in caſe 
there ſhould be two ſuch daughters then living, then upon * 
to raiſe the ſum of 6000!. for the portions of ſuch two daugh- 
ters equally to be divided between them {hare and ſhare alike, 


and to be paid to them reſpettively at their ages of eighteen 


years or marriage which ſhould firſt happen, with intereſt for 
their maintenance in the mean time; and from and after the de- 
termination of the ſaid term of five hundred years, then to the 
uſe of the right heirs of the ſaid Join Lacy for ever. 


That, by a private act of parliament made and paſfed in the 
ſeventh year of the reign of her late Majeſty Queen Ann, and in 
the year of our Lord 1708, intituled, an act for veſting divers 
manors, meſſuages, lands and tenements of Zokn Lacy Lag. in 
the counties of Mex, Cambridge and Middleſex, in truſtees, to be 
ſold for payment of his debts, making proviſion for his children 
— for, and other purpoſes therein mentioned, reciting 
the ſaid indentures of leaſe and releaſe, or fettlement of the ad 
and 3d days of April 1688, and the ſeveral ufes and eftates thereby 
limited, of and in the ſaid freehold lands and eftates in the ſaid 
counties of Hex and Cambridge, and alſo reating as in the 
{aid att is recited; it was by the ſaid act among other things 
enacted, that all and every the freehold manors, meſſuages, 
lands, tenements and hereditaments, in and by the faid recited 
indentures of leaſe and releaſe granted and conveyed, ſhould be, 
and the ſame were by the ſaid act veſted, eſtated and ſettled 
from and after the 25th of December 1708, in and upon Jol 
Rudge, Edward Rudge of London merchant, Roger Lacy of Loa- 
don haberdaſher, and George Strudwnck of London fiſhmonger, 
and their heirs and aſſigns, o the 1½ of them and their heirs 
and aſſigns, freed and abſolutely — of and from the 
uſes, truſts, eſtates and limitations in the faid releaſe and ſettle» 
ment expreſſed or declared, but ſubject to the trufts therein- 
after mentioned and expreſſed, and among other 2 ,, to ſell 
the ſaid ſettled eſtates, together with divers other freehold copy - 
hold and leaſchold eſtates in the ſaid act mentioned, and thereby 
to raiſe the ſeveral ſums of money in the ſaid aft mentioned for 
the ſeveral purpaſes therein exprefied, and then upon truſt to 
raiſe the ſum of 10,000/. to be by the ſaid 75 N. E. R. N. J. 
and G. S. or the ſurvivors or the turvivor of them, or the exe- 
cutors or adminiſtrators of ſuch ſurvivor, with the conſent aud 
approbation of the ſaid o Lacy the father, his executors or 
adminiſtrators, as ſoon as convenient might be laid ont and 
diſpoled of in the purchaſe of freehuld manors, ä 4 
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lands or tenements of an eſtate of inheritance in fee- ſimple in 
poſſeſſion in England, to be ſettled, conveyed and aſſured to ſuch 
uſes, upon ſuch truſts, and to and tor ſuch intents and purpoſes, 
and under and ſubject to ſuch proviſoes and agreements as in 
and by the ſaid recited deed or ſettlement were mentioned, ex- 
preſſed and declared of and concerning the freehold meſſuages, 
Fray tenements and hereditaments thereby, or mentioned to 
be thereby conveyed in lieu and full ſatisfaction thereof, and of 
all other lands, tenements and hereditaments, thereby intended 


to be thereby ſettled therein, covenanted or agreed to be 
ſettled. » 


That the ſaid ſettled and other eſtates in the ſaid aft of par- 
lament mentioned were by the ſaid truſtees ſold, and the ſaid 
ſum of 10,000/. was thereby raiſed, but the ſame was never 
laid out or inveſted in the purchaſe of any lands, but ſtill re- 
mains un- inveſted in the hands of the repreſentative of the ſur- 


viving truſtee in the ſaid act of parhament named. | 


That the ſaid Fohn Lacy the father died in the year and 
that the ſaid Su/anna his wife died in the year and that 


they left iſſue of their two bodies two ſons, namely John Lac 
of Lincoln's- Inn Eſq. their eldeſt ſon, and Arthur oy Eſq. their 


ſecond ſon, and three daughters, namely Suſanna, Elizabeth, and 
Mary. 


That the ſaid Arthur Lacy intermarried in the year 1728 with 
Elizabeth Burgoyne, by whom he had iſſue two ſons, namely 
Arthur and fon who both died infants of tender years, the 
{aid Artur dying in the month of Ahr 1791, and the ſaid 
Zohn in the year 1734; and alfo one daughter Elizabeth. | 


That the ſaid Arthur Lacy fon of the ſaid John Lacy and 
Sanna his wife, died in the month of September 1737, leaving 
the ſaid Z//zabeth one of the leſſors of the planst his only 
ſurviving child, and that the - ſaid Elizabelſi did, in the mont 


of June 1753, intermarry with the ſaid Hillam Rolfe the other 
leſſor of the plaintiff. 


That the ſaid Sy/anne, the eldeſt daughter of the ſaid John 
Lacy and Suſanna his wife, died in the year 1721, without iſſue 
and unmarried, and the ſaid Ehzabeth, the ſecond daughter of 
the ſaid on Lacy and Suſanna his wife, — in the 
year 1725, with John Biſcoe Eſq. and died in the year 1762, 
leaving iſſue by him one daughter and only child namely Apr, 
who in the year 1754: intermarried with Robert Goodchild, and 
which ſaid nn is ſtill living © x _ 
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That the ſaid Mary, the third daughter of the ſaid Jon Lacy 
and Suſanna his wife, did in the year 173g intermarry with the 
reverend Bennet * doctor in divuuty, and died in the 
year 1760, leaving iſſue by the ſaid Bennet Stevenſon one ſon, 
namely Bennet Stevenſon, who is now living aud unmarried, and 
alſo two daugliters, namely Suſanna who died in the year 1769 
without iſſue, and Elizabeth who is ſtill living. 


That the ſaid ohn Lacy Eſq. of Lincoln's-inn, the eldeſt ſon of 
the ſaid John Lacy and Suſanna his wife, being on the 16th day of 
Apnil 1748 ſeiſed in fee of the chambers and premiſes in the ſaid 
declaration of ejettment mentioned and poſſeſſed of a conſiderable 
perſonal eſtate, and alſo intitled to the intereſt of the ſaid ſum of 
10, oool. and to the rents and profits of the lands therewith direct- 
ed to be purchaſed by virtue of the ſaid ſettlement of the gd of 
April 1688, and the ſaid act of parliament herein-before ſet forth, 
made has will in writing duly atteſted to peſo real eflates, and did 
thereby denſe in manner — (tha 
Lacy of Lincoln's-inn in the county of Middleſex, finding within 


myſelf frequent notices of mortality, and not knowing how Eg. dated 


ſpeedily, ſuddenly, or in what manner I may come to my end, 
and being now in perfett health, mind and memory, do make 
this my Ja will and teſtament with my own hand as follows, 
I give, deviſe and bequeath all my real and perſonal eftate of what 
nature or kind ſoever and whereſoever, unto my dear and well 
beloved friend Mrs, Frances Harwood now of Maiden-lane in the 
pariſh of Covent Garden Weſtminſter, and her heirs, executors, admi- 
niſtrators and aſſigns for ever, deliring her, and accordingly it is my 
will, that ſhe pay the following gifts and legacies; to my niece 
Ann Biſcoe the ſum of one hundred 2 within ſix calendar 
months after my deceaſe, to Mr. John — 44 of the Temple at- 
torney at law ten pounds, to Jonathan Wells Eſq. ten pounds, 
(theſe for — to my ſervant Milliam Clegg, if living with 
me at the time of my death, twenty pounds over and above 
what may be due and owing to him, and I likewiſe in that 
cale give him all my linen and woollen apparel, I mean apparel 
only, and to the maid who my be living with me at {ver two 
guineas; and I do hereby conſtitute and appoint the ſaid Mrs. 
Frances Harwood to be the ſole executrix of this my laſt will and 
telament, revoking all others by me heretofore made. In witneſs 
whereof I have hereunto ſet my hand and ſeal this 16th day of 
April, in the year of our Lord 1748. 
John Lacy. 


That in the ſummer of the year 1736, the ſaid Jon Lacy of 
Lincoln's-inn, being in like manner ſeiſed in fee of the chambers 
and premiſes in the ſaid declaration of ejectment mentioned, and 
alſo poſſeſſed of a conſiderable perſonal eſtate, and likewiſe intitled 
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to the ſaid intereſt in the ſaid ſum of 10, oool. and to the rents 
and profits of the lands and tenements therewith directed to be 
purchaſed by virtue of the ſaid ſettlement of the gd of Aprit 
1688 and the ſaid aft of parliament before-mentioned, did 
make and duly publiſh another will and teſtament in writing, in 
the preſence of three ſubſcribing witneſſes who duly alteſted the fame. 


That the That the diſpofition made by the Leer: ap? Lacy in the ſaid will 
— of the year 1756, was different from the diſpofetion thereof in the 
in x756, ſaid will of he year 1748, but in what particulars is unknown 
6ifterent from fo the ſaid jurors; but the ſaid jurors ſay, that they do not find 
that in 748. Hat the ſaid teſtator cancelled his ſaid will of the year 1756, or 

that the ſaid defendant deſtroyed the ſame, but what 1s . 

of the ſaid will the jurors aforgſaid fay they are allogetlier 


grant. 


That the ſaid teſtator John Lacy Eſq. died in the month of 
June in the year 1767, ſeiſed in fee of the ſaid premiſes in the 
{aid declaration mentioned without iſſue, and was never married, 


That Eliza- and that the faid Elizabeth the wife of the ſaid Witham Rolfe, 


mai ag the leſſor of the plaintiff, is the niece and heireſs at law of the 

plaintiff isthe ſaid teſtator Jon Lacy. | 

teſtator's heir | 

— That after the death of the ſaid teſtator John Lacy, and be- 
fore the time within mentioned, in which the treſpaſs and ejeft. 
ment within mentioned 1s ſuppoſed to be done, the aforeſaid 
defendant, inte the tenements in the ſaid declaration within 
mentioned with the appurtenances entered and was poſſeſſed 
thereof, and that afterwards, that is to ſay, on the goth day of 
Odlober, in the ſeventh year of his ſaid Majelly the now King, 
the aforeſaid Wilham Rolfe and Eh:zabeth his wife into the tene- 
ments aforeſaid with the appurtenances in the declaration within 
ſpecihed upon the 1 of the ſaid defendant tliereof en- 
tered, and then and there, (to wit) at Heſminſler within men- 
tioned, did demiſe to the ſaid Nathan the ſaid tenements with 
the appurtenances, to have and to hold the ſaid tenements with 
the appurtenances, from the 29th day of Heber then laſt paſt, 
to the full end and term of ten years then next following, and 
fully to be compleat and ended; and that by virtue of the ſaid 
demiſe, the ſaid Nathan entered into the {ard tenements with the 
appurtenances and was poſſeſſed thereof, and that the ſaid Nathan 
being ſo poſſeſſed thereof, the ſaid defendant afterwards (that is 
to ſay) on the within- mentioned 23d day of October, in the 
ſeventh year aforeſaid, into the ſaid tenements with the appur- 
tenances upon the poſſeſſion of the faid Nathan thereof did en- 
ter, and the ſaid Nathan from the poſſeſfion of the tenements 
aforeſaid, his term aforeſaid being not yet expired, did eject and 

amo ve; 
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amove; but whether upon the whole matter aſoreſaid, above in 
form aforeſaid found, the ſaid defendant is guilty of the treſ- 
paſs and ejeftment in the ſaid declaration mentioned, in ſuch 
manner and form as the ſaid Nathan hath above againſt her eom- 
plained, or not, the jurors ſay they are altogether ignorant, and 
thereupon they pray the advice of the juſtices of our Lord the 
King of the Bench here; and if upon the whole matters afore- 
faid, by the . aforeſaid, in form aforefaid found, it ſhall ap- 
pear to the ſaid juſtices of our ſaid Lord the King of the Betich, 
and to the ſaid court here, that the ſaid defendant is gullty bf 
the treſpaſs and ejeftment, then the jurors aforeſaid fy, that 
the faid defendant is guilty of the ſaid treſpaſs and ejefiment, in 
manner and form as the faid Nathan hath by his declaration 
within complained, and then they aſſeſs the damages of the ſaid 
Nathan by reaſon of the treſpaſs and ejettment aforeſaid; be- 
ſides his coſts and charges by bim about his ſuit in this behalf 
expended, to one {hilling, and for thoſe coſts and charges to 
forty ſhillings ; but if upon the whole matters aforeſaid, by the 
jurors aforeſaid, in form aforeſaid found, it fhall appear to the 
zuſtices aforeſaid, and to the ſaid court here, that the ſaid Frances 
is not guilty of the ſaid treſpaſs and ejettment, then the faid 
jurors on their oath ſay, that the ſaid defendant is not guilty 
of the ſaid treſpaſs and ejettiment as the ſaid defendant hath in 
pleading alleged, &c. 


This ſpecial verdift was twice argued at the bar, Cuiz.) in 
Eaſter term laſt, by Serjeant Ilill for the plaintiff, and Serjeant 
Glynn for the defendant; and in Trinity term laſt, by Setjeant 
Burland for the plaintiff, and Serjeant Davy for the defendant. 


Setjeattt Hill for the plaintiff—The jury hark found that John 
Lacy of Lincoln's-inn Eſq. was ſeiſed in fee of the chambers and 


is will in writing duly atteſted to paſs real eſtates, and did 
thereby give, — nd bequeath all his real and perſonal eſtate 
whatſoever to the defendant Fraxces Harwood, and her heirs 
tor ever, deſiring her to pay a few gifts and legacies to certain 
perſons, and did thereby appoint her te be the ſole executti$ of 
that his will, ; 


The jury have further found, that itt the futter of the year 
1756, Mr. Lacy, being in like manner ſeiſed in fee of the cham- 
bers and prettitfes in queſtion, did make and duly ptbliſh an- 
other will and teſtament in writing, itr the pfeſente of three fub- 
ſcribing witnefles who duly atteſted the ſdthe; that the diſp6- 
fition made by Mr. Lacy in the will of the you 1756 was d 
ferent from the diſpoſition thereof int the will of the year 1948, 
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but in what particulars is unknown to the jurors; but the jurors 
ſay, that they do not find that the ſaid teſtator cancelled his ſaid 
will of the year 1756, or that the ſaid defendant deſtroyed the 
ſame, but what is become of the ſaid u, they ſay they are alto. 

gether 1gnorant, | 


No man can die with two dif/erent zills of the ſame premiſes ; 
the making a ſecond different wrll is a revocation of the firſt; the 
jury have found that the diſpolition made by Mr. Lacy in his 
will of 17,56 was different from the diſpoſition in his will of 
1748, therefore the wi of 1756 is a revocation of that of 1748, 
the latter will being different from the former cannot conſiſt or 
ſtand with it, ſo is a revocation thereof. Ilardr. 375. 


I admit that a ſubſequent w:/! may be made ſo as not to de- 
ſtroy but conſiſt with a former; for the teſtator may have ſeveral 
parcels of land, which he may deviſe to ſeveral perſons, by 
divers wills, and yet all ſtand together, as making all together one 
ſingle will of all his lands; Mat is not the preſent caſe, - it doth 
not appear by this verditt that the latter ⁰,/ was conſiſtent with 
the former; but it appears to be inconſiſtent wich the former, 
the teſtator having made a drfferent diſpoſition thereby ; by which 
different diſpoſition, the jury muſt be underſtood to mean a d. 
ferent . of the ſame lands and premiſes in queſtion, 
whereof Mr. Lacy was in like manner ſeiſed in fee in 1748, and 
in 1756. 


he jury have found that Mr. Lacy made another will ere 
from the former, but in what particulars it differs, is unknown 
to them; if it was not % erent, but was a like deviſe of the 
ſame premiſes to the defendant Harwood, ſhe ſhould have claimed 
under it, for an heir at law ſhall not be diſinherited by an 
intendment that the latter / is the ſame with the firſt ; if 

defendant Harwood has any title to the premiſes in queſtion, it 
is a derivative title under the /aft wil! of the teftator ; the ſhews a 
title under a will in 1748, but can the court adjudge that to be the 


faſt will of Mr. Lacy, when the jury have expreſly found he 


made another wi! in 1756 different from the former? The con- 
tents whereof (I humbly contend) are not neceſſary to be ſhewn 
by the plaintiff, becauſe he claims under the heir at law who 
has an original primary title to the eſtate of her anceſtor, 


The jurors ſay that they do not find that the teſtator can- 


celled his r0¹ of the year 1756, or that the defendant de- 
ſtroyed the ſame, but what is become of it they ſay they are alto- 
_ gether ignorant: it did once exiſt, they do not find that the teſtator 


cancelled it, and not being produced or found to be conſiſtent 
A | wich 


i 
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with the will of 1748, it doth not appear upon this record that 
the -defendant hath any certain title to all or any part of the 
teſtator's real eſtate, and therefore 1 pray judgment for the 
plaintiff who claims under the heir at law of the teſtator Mr, 
Lacy. 


Serjeant Glynn for the defendant—The queſtion upon this 
ſpecial verditt is, whether the w:{/ of 1748 is not {till a ſubſiſting 
zill, which is found by the jury to be duly made by the teſta- 
tor Mr. Lacy in hec verba, whereby he hath given, deviſed and 
1 to the defendant Harwood and her heirs, all his real 
and perſonal eſtate whatſoever, except a few perſonal legacies ; 
1 am to contend that it is a good ſubſiſting wi//, and mult ſtand 
and remain ſuch until it be contradicted by ſome ſubſequent wil/ 
or deed of the teſtato. a 


But the jury having found that in 1756 Mr. Lac made another 
will and a different lifpolition therein from the diſpoſition in his 
former.will, it is objected that the former will is thereby re- 
voked; but [in anſwer] it is alſo found to be unknown to the 
jurors in what particulars the latter will was d:Ferent from the 
former, and for any thing that appears upon this verdict the 
latter will may be conſiſtent, and may well land with the former 
will, and it is admitted by my brother Il that a ſubſequent 
zwill may be made ſo as not to deſtroy but conſiſt with a former; 
that a teſtator may have ſeveral parcels of land, which he may 
deviſe to ſeveral perſons by divers zw:/s and yet all ſtand together 
as making but one will; it was therefore incumbent on the plain- 
tiff to have ſhewn to the court and the jury that the ſecond will 
was inconſiſtent with, and a revocation of the firſt. The comt 
cannot ſay that the ſecond wil! was of lands, becauſe the jury 
have ſaid the particulars thereof are unknown to them; and 
indeed they refuſed upon the trial to find that it related to 
ene they were then told that it was atteſted by three 
witneſſes. 


It is objected that it doth not appear upon this record, that 
the 3 hath any certain title to all or any part of the 
teſtator's real eſtate, becauſe the contents of the ſecond ill are 
not found and aſcertained, but are unknown to the jury ſo the 
heir is intitled to recover; but in anſwer to this, the jury have 
found a certain good uni in lc verba, whereby the detendant 
has a clear title to the preryiſes in queſtion; and ought to have 
judgment as the plaintiff has nat ſhewn, nor the jury found any 
fact or deed amounting to a revocation thereof; or that the 
teſtator had a mind or intention to revoke the ſame; an animus 
revocandi is as necellary to revoke, as an animus teſtandi is to 
make a wil, 1 
q The 
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The caſe of Hitchins of the demiſe of 22 againſt Baſſet, 
Parliament caſes 1 is a caſe in point for the defendant, upon 
which I rely. 2 Sa/k. 392. S. C. 3 Mod. 20g. S. C. and in ſeveral 
other books. 

Serjeant Hill in reply admit that an animus revocandi is as 
neceſſaty to revoke, as an animu lelandi is to make a will ; here 
appears an animut revocandi of the teſtator, for it is found that 
in 1756 he did make another will, duly atteſted by three ſub. 
ſeribing witneſſes, and that the diſpoſition in the ſame was dif- 

ferent from the diſpoſition in the il of 1748. Which ſhews a 
mind to revoke the ſame; arid there is a material diftinftion be. 
tween this and the caſe in Parl. ca/es 146. for thete it is found 
that the teſtator condidit et fectt alind teftamentum in pln 


Sc. but it is not found that he made any afferent difpoſition 
therein, here it is found Mr. Lacy made a a:ferent diſpoſition by 
his will in 1756. 


2d Argument Serjeant Barland for the plaintiff— The queſtion is, whether 

in Trinity the will of 1748 is a gory > x74 If it is, the defendant has 

3 a good title; if it does not ſubſiſt, but is revoked, the plaintiff 

Ses 3. who claims under the heir at law muſt have judgthetit to recover 
poſſeſſion of the premiſes in queſtion. ‚ 


It is certain that nd man can die with two wills, the laſt muſt 
prevail; there is a great difference between a aii with fubſe. 
quent codtcils thereto, confirming the ſame in part or in the 
whole, and conſiſtent therewith; and a former and - latter 10. 
different and contradiftory to each other with reſpect to the 
poſition of the ſame lands or eſtate of the teſtator; ſuch ill and 
codicils may well ſtand together, and make but one wilt, but two 
different and contradictory wits of the fatne lands cannot ftand 
together, the latter an muſt prevail, for it amounts to a ret᷑oca 
tion of the former. [See 1 Fezey 178, 186. ] | 


Revocations of wills have been conſtrued favourably for the 
fake of the heir at law; before the flatute of frauds, if a man 
had faid he would alter his will when he came to ſuch a place, 
and he had died before he came thither, the wil! would have 
deen revoked without writing. 1 Noll. Abr. 614. pl. 1. Drer 

10.— But it never was doubted but a revocation may be by 
Jeed ; as if a man deviſe lands to another, and afterwarts makes 

a feoffment to the uſe of his wil, tlns was always held a revo- 
cation. 1 Noll. Abr. 614. fl. 2.—80 if à man deviſes lands to 
one, and afterwards deviſes the ſame to the poor of ſuch a pariſh, 
which is void becauſe the poor have not a capacity to take, 
yet it is a revocation of the firſt wil, 1 Roll. Abr. 614. Pl. 4.— 

| . A feoflment 
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A feoffment without livery, or a bargain and fale without in- 


rollment, or a feoffment made by a man to the uſe of himſelf, 


although the old uſe remains in him, are revocations. I cite 
theſe caſes (and many others might be cited) to ſhew, that re. 
vocations are favoured for the heir at law ; [See Par/ons verſus 
Freeman, g Ath. 741. 1 Wilſon 940. ſame caſe. Ante, fol. 6. 
Darley verſus Darley. And in Lord Lincoln's caſe a man makes 
a ſettlement upon a lady that he intended to marry, which never 
took effect, yet a revocation. ] 


In the cafe of Hitchins verſus Baſſet, Parl. caſes 146. which 
is relied on as a caſe in point for the defendant, the verdict 
there found that the teſtator made altud teftamentum, which muſt 
be taken to mean a duplicate of his /,; but if it had been 
found that he made a will different from the firſt, it would have 
amounted to a revocatiom, 

The diſpoſition made by Mr. Lacy in his wil! of 1756 was 
different from the difpoſition made in the will of 1748. but the 
verdict doth not find what the &ference was, whether in the 
whole or in what part; the defendant cannot have the whole 
which is deviſed to her by the wilt of 1748, becaufe the jury 
have found that the will of 1756 is &ferent; what the d ference 
is between the former and the latter will is wholly uncertain, fo 
the heir at law ſhall take: but one thing is certain, v7z. that 
the latter will differs from the former, therefore revokes it. 


Serjeant Davy for the defendant—The caſe of Hitchins verſus 


Baſſet in Parl. caſes 146. g Mod. 203. Salk. 392. and in other 
books, is exactly like the caſe at bar. Mr. Lacy in 1748 deviſed 

all his eſtate whatſoever to the defendant in fee, except a few 
{mall perſonal 1 in 1756 he made another wi? which 
the jury ſay was different, but in what particulars is unknown to 
them ; — they ſay that they do not find that the te ftator can- 
celled, or that the defendant deſtroyed the will of 17, but what 
is become of it they are altogether ignorant. —They never ſaw 
it, ſo could not find any thing touching the contents thereof, 
for they had no evidence of it's contents; how then could they 
ſoy that it was drfferent, at the ſame time they declare themſelves 
ignorant of the particulars of hat difference ?—For any thing 
that appears the latter wil may be ſo made as not to revoke or 
deſtroy, bat to conſiſt with the former, and ſtand as part thereof, 


- 


and both may make one ul. ; 


The caſe of Coward verſus Marſhal, Cro. Eliz. 721. * Upon 


" a ſpecial verdift was; one by his will deviſed his lands 


to 4. his youngeſt ſon, and his heirs, and afterwards married 
again, 
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* again, and by another wi// in writing deviſed the land to his 
« wite for life, paying annually to J. * youngeſt ſon and his 


heirs ſuch a rent: whether this ſecond will was a revocation 


of the former was the queſtion? And Ander/on and Glanville 
* held it to be no revocation, but that both may ſtand, although 


they be by ſeveral writings, unleſs it be manifeſtly contrary 


* to the firſt will, or that there be an expreſs revocation therein; 
but they ought to ſtand together if they may, as if made by, 
and in one and the ſame writing; and here his intention ap- 
ne . that he had not any purpoſe to alter it as to his ſon, 
** but only to provide for his wife, whom he afterwards 
« eſpouſed; and by the appointing of the rent to his ſon, it 
appears that his intent was that the reverſion ſhould be to his 
* ſon.” This caſe ſhews there may be two different wills with 
different diſþo/tttons therein, and yet both may ſtand together as 
conſiſtent and reconcilable. 


I ſubmit it with great deference to the court, that in this caſe 
it is a queſtion of fact, and not of law, whether the former wl 
was revoked or not, by the latter. 


Lord Chief Juſtice—If a man makes a will of lands, and after. 


wards levies a fine, or makes a feoſſment, the jury find thoſe 


facts, but leave it to the court to adjudge whether the ſame be a 


Tevocation in law or not. 


Gould Juſtice—Whether a revocation or not, may ſometimes 
be a queſtion of law, and ſometimes of fact; in a caſe of Titner 
verſus Titner, where there were interlineations in a ll, the late 
Lord Chief Juſtice Milmot left the-queſtion of revocation, as a 


ſact to the jury. 


Blackſtone Juſtiee—Dew/avit del non, ſeems to be like revoca- 
mt vel non. 


Serjeant Davy—The jurors ſay that they do not find that tlie 
teſtator cancelled his w:/! ot 1756, but they do not ſay that they 
do find that he did not cancel it ; the court will give.judgment 
upon the facts which the jury do find, and not upon what they 


do not find. 


In the caſe of Glazier verſus Glazier, which was ſolemnly 
argued in B. N. about two years ago, a man made his /, and 
afterwards made another w:/!; the ſecond will appeared, and 
was a clear revocation of the firſt, for the ſecond had a clauſe of 
revocation in it; the teſtator afterwards cancelled the laſt wll, 


and died without republiſhing the firſt; all this appeared Wo 
the 
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the court, who were all of opinion that the firſt z2{{ became the 
teſtator's laſt w:/l, for the cancelling the laſt was a 1 
of the firſt; and for — thing that appears in the * ver- 
dict in the preſent caſe, Mr. Lacy cancelled his will of 1756, 
for it hath not been produced, and the jury ſay they are altoge- 
ther ignorant, &c. | | 


I beg leave to conclude with the laſt words in Hitchins verſus 
Baſſet, Parl. caſes 149. No man can affirm that every u 
« mult neceſſarily be a revocation of a former, for the ſecond wall 
« might be of another thing, as goods, or of another parcel of 
land. or in confirmation of the former. If in theſe and many 
other like caſes, a latter will is no revocation of a former, 
how can it poſſibly with juſtice be concluded, that a latter 
ill without contents, purport or effect, ſhall be a revocation 
of a former. And though the jury have in this caſe believed 
« the witnelles, and found that another u was made, it may 
be of dangerous conſequence, and will overthrow the ſtatute 
« of frauds, Sc. [as to revocation of wills] to conſtrue this a 
« revocation without knowing the contents; for no will can be 
© ſecure _ the ſwearing of a new uill, if there be no ne- 
ceſſity of ſhewing it or proving what it was. 


10 


Serjeant Burland in replyIt is objected that the jury ſa 
they are altogether ignorant what is become of the wzll in the 
that they never ſaw it, ſo had no evidence of the contents 
thereof, or that the diſpoſition made thereby was d:Ferent from 
the diſpoſition in the will of 1748. In anſwer to this, the 
have found in fad that the diſpoſition in the /atter will was dif- 

ferent ; if they have found the evidence only of that fad it would 
have been ill; Mr. Lacy in his life-time might ſhew the latter 
will to ſome of the jury, and convince them he had made a 
different diſpoſition ; the court cannot now ſay that the jury had 
no evidence to find as they have done. 


I contend that the firſt z2/! does not exiſt, becauſe the jury 
have found that the teſtator made a ſecond will, and thereby 
made a drfferent diſpoſition, which is a revocation of the firſt ; 


ſo there 1s no title found for the defendant, and the plaintiff 
muſt recover, 


The court took time from laſt Trinity term until this term to 
conſider of their judgment, when three of the judges being of 
opinion againſt one that the plaintiff muſt have judgment, they 
delivered their reſpective opinions ſeriatim. 


Nares Juſtice, (having ſtated the ſpecial verdidt lt is found 
that ol 5 h 8 


ei the wife ot Milliam Rolfe, leſſor of the plaintiff, is 
3 the 
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the niece and heir at law of the teſtator Jo Lacy, ſo the plain: 
tiff's title is certain, and he muſt recover, unleſs the will of 
1748, found by the jury in Ac verba, under which the defendant 
claims, be ſtill ſubſiſting; the queſtion therefore is, whether that 
will ot 1748 is, or is not revoked by another w/ made in 1756 
found by the jury to be different, but in what particulars is un- 
known to them; but they ſay they do not find the teſtator can- 
celled his will of 1756, or that the defendant deliroyed it, and 
what is become of it they are altogether ignorant. 
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Here is a ſecond will in writing found to be difererit from 
the firſt, which ſecond will is not found to be cancelled or de- 
ſtroyed, thereof it muſt be conſidered as in being, and having 
made a different diſpoſition from the firſt, it is a revocation 
thereof, and has defeated the detendant's title. The will belon 
not to the heir to keep, and conſequently not to ſhew; in — 
ing he is not bound to profert; it is enough that there was a 
— will, And as the latter may confirm or be conſiſtent 
with the former, yet it may not be 10. and the conſiſtency is 
q not to be e againſt an heir at law. Show. Parl. caſes 148. 
1 elpecially as the latter will in this caſe is found to be different 
#: from the former. Where a man is a ſtranger to a will and does 
by not claim under it, or to a deed and does no claim the thing 
i compriſed in the grant, Sc. he may plead without a profert, 
iſ 10 Hep. 93. b. Bro. Mon/lrans de faits, & 


c. pl. 108. Cc. Oe. 
1 The firſt wil! is a general diſpoſition by the teſtator of all his 
. | real and perſonal eſtate whatſoever to the defendant and her 
heirs ; eight years aſterwards he makes another will, and a drf= 


Fereut diſpoſition, but in what particulars is unknown; one can 
ſcarcely think he gave his chambers in Lincoln's-inn | the only 
premiſes now in queſtion] to à ſingle woman; the ſecond will 
2 exprelly found to be different from the 5 is inconſiſtent | 
therewith. 


| ö It has been ſaid at the bar that the court muſt look into the 
LP will, but inthis caſe no whole perfect laſt will appears, and all pre- 
ſumption againſt the heir is excluded, the court will never pre- 


5 ſume any thing againſt him. 1 Show. 531. Carth. 81. 


0 This is a revocation within the very word, of the flat. 29 
Car. 2. ch. g. ſet. 6. which ſays, * No deviſe in writing ſhall 
be revocable otherwiſe than by ſome other will or codicil in writ 
ing. Sc. Here is another will in writing found by the jury 
to be different from the former, which is ſufficient for meto de- 
termine this to be a revocation. I am therefore of opinion that 


judgment ought to be given tor the plaintiff, 
) W | 8 8¹ P Blackſtone 
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| Blackſtone Juſtice—Upon firſt conſidering this ſpecial verdict 
I thought it imperfect, inſomuch that no judgment could be 
given thereupon, and therefore that a venire factas de novo muſt 
have iſſued ; but, upon more mature conſideration, I now think 
the verdict is ſufficiently perfect, not repugnant or inconſiſtent in 
uſelf, and the jury have found all the facts they can find. 


The principal facts found are, 1. That Ehzabeth the wife of 
Witham Rolfe is the niece and heir at law of the teſtator. a. That 
ſhe is diſinherited by the wil/ in 1748. Ahd g. That the teſtator 
in 1756 made and duly publiſhed another wil{; that the diſpaſition 
made therein was dfferent from the diſpoſition in the will of 
1748, but in what particulars is unknown; but the jurors ſay that 
they do not find that the teſtator cancelled his wilt of 1956, or 
that the defendant deſtroyed the ſame, but what is become 
thereof, they ſay they are altogether ignorant. 


The queſtion is, whether the fafts thus found amount to a re. 
vocation of the firſt will, fa as to let in the heir at law ? 


I am of opinion that the will of 1748, is not revoked at com- 
mon law, nor ſince the „tat. 29 Car. 2. ch. g. and I rely upon the 
caſe of Sir Henry Kullegrew's will; in ejettment, the jury found 


a ſpecial verdict, that Sir Henry Killegrew was ſeiſed in fee of the 


lands in queſtion, and on the 12th day of November 1644, made 
his und! in writing, and deviſed the premiſes to Mrs. Berkley 
for life, remainder over to Henry Killegrew Sir Henry's natural 
ſon] in tail, and that he made Mrs. Berkley his executrix ; that 
afterwards in 1645 the ſaid Sir Henry Killegrew made aliud teſla- 
mentum, but what was contained in the ſaid laſt-mentioned w:l/, 
or what was the purport or effett thereof, juratores penitùs 1gno- 
rant; after this caſe had been argued in the moſt ſolemn manner, 
it was adjudged that the ſubſequent wr! which did not appear 
was not a revocation of the former. Parl. caſes 146. 3 Mod. 
203. Salk. 592. Hard. 374. From the determination of this 
great caſe in parliament it follows, that a ſecond wt, unleſs the 
contents thereof be found, is not ſufficient to revoke a former 
will ; for it may or may not be conſiſtent with the former; a 
{ſecond zrll of lands may be ſo made as to be conſiſtent and ſtand 
with a former well of the ſame lands. Coward verſus Marſhal, 
Cro. Eliz. 721. Hoy can it be known that the ſecond u in the 
reſent caſe was a revocation of the former, when it never was 
— or ſeen; I think the caſe before the court falls within the 
reaſon of the three barons in Hard. 37 1. it is nat found that 
any lands were deviſed by this ſecond will, ſo that it may or 
may not be conſiſtent with the former, and where the matter 
ſtands indiferenter the court will not ſuppoſe a * of a 
1 ormer 
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former wall folemnly made: it may be concerning other lands, or 
no lands at all; in ſhort, it may be an exact tranſcript of the 


former, for any thing that is found by the jury. 


It is objected for the plaintiff that it is found, that the diſ- 
poſition made in the ſecond will was different from the diſpo- 
ſition in the former; det in what? we are totally ignorant; 
no body can anſwer theſe doubts; but they muſt be anſwered, 
in my opinion, before we can ſay this is a-revocatton; any giving 
of a ring or mourning, may be different, but might ſtand and be 
conſiſtent with the u. of 1748. | 


Nothing. ſhall be preſumed upon a ſpecial verdi&, nothing 
ſpecifically.appears touching the u in 176, and the argument 
tor its being a revocation, ſeems to me to be fallacious, for it 
doth not appear what were the contents thereof, et de non ap- 
parentibus et non exiſtentibus eadem eft ratio. — Preſumptions are 
always in the affirmative, there cannot be any negative preſump- 
tions; no preſumption ſhall ariſe from a diverſty, unleſs that 

2 Atk. 272. diverſity be ſhewn and found; if I underſtand the fat. of 29 

2 Veley 192. Car. 2. of Frauds, ſect. 6. If a will is revoked by writing, that 
writing muſt appear; there is not a caſe in the books of a re- 
vocation, unleſs it appears; the preſent attempt is ſetting np 
another will that doth not appear. The opinion of Lord Hale in 
Hard. 76. That a ſecond ſubſtantive independent wil, 
though it doth not by expreſs words import a revocation of 
a former wi/l, nor paſſes any land, will yet amount in con- 
* ſtruftion of law to a revocation;” cannot now be law. 


It was ſaid at the bar that revocattons of wills have been con- 
ſtrued favourably for the ſake of the heir at law; but I think 
that the title of the heir by inheritance, 1s not better than the 
title of a deviſee under a wr! ſolemnly made, eſpecially. in a 
commercial country; and a will ſhall not be revoked by a ſub- 
ſequent writing unleſs tat writing be alſo a good vii within the 
flatute of frauds, Eggliſton et al” verſus Speke, Mich. 1 W. & M. 
g Mod. 258. This caic {eems not to favour the heir, and is al- 
lowed in 1 Peer IVms. 344. And according to the doctrine laid 
down in that caſe it is incumbent upgn the heir to make out, 
and ſhew to the court that the ſecond well revoked the firſt; it 
muſt not reſt in preſumption or conjetture, the ſecond will muſt 
appear, or the contents thereof muſt. be found; I therefore 
think it our duty, under the /tatute of frauds, /ef. 6. not to ſet 
8 up a ſecond ui in the dark, which neither we nor the jury 
i ever ſaw, and are wholly ignorant of the contents thereof; the 
: beir might avail himſelf by deſtroying the ſecond will to noe. 
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both the wills, Upon the whole, Iam of opinion that judgment 
ought to be given tor the defendant. 


Gould Juſtice—l1 intirely agree with my Brother Nares, that 
judgment ought to be given for the plaintiff, and ſhall confine 
my ideas to the words of the ſpecial verdict, touching the real 
eſtate of the teſtator, and not meddle with the perſonal eſtate, 
becauſe the eccleſiaſtical court has the proper juriſdiction as to 
that. The point now before the court ſeems to me to be quite 
novel, and not like the caſe of Hitchins and Baſſet, which is ſo 
much relied upon for the plaintiff; the jury in that caſe found 
the teſtator made aliud teſtamentum, but it ſeems to me, if they 
had found that Sir Henry Killegrew made aud teftamentum dij- 
ferent from his former will it would have been adjudged a re- 
vocation thereof; in the preſent caſe it is found that r. Lacy 
by his will of 1756 made a different diſpoſition from the diſ- 
poſition in his will of 1748, but in what particulars is unknown 
to the jurors; however it is clear the firſt and ſecond will are 
different ; the defendant had acceſs to the firſt will, therefore ſhe 
muſt have had acceſs to the laſt, and ought to produce 1t, as ſhe 
claims under the teſtator's /a/t will, or the heir, whole title to the 
fee-ſimple is clear, muſt have the land ; 'the jury have found that 
the latter v was executed in the preſence of three ſubſcribin 
witneſſes, therefore it may fairly be preſumed it was a deviſe 
of land; and being found to be different from, is a revocation 
of the former. | 


Lord Chief Juſtice De Grey—After ſo full argument of this 
caſe, I ſhall ſhortly point out the ground of my opinion, 


The firſt thing that occurs upon this record is, that the heir 
has an original title to the eſtate of her anceſtor, who 1s the 
teſtator; the deviſee claims a derivative title under him, but that 
title will not be good and ſufficient if it was not intended by 
the teſtator at the time of his death; when a man {ith once 
declared properly what his mind is, as to the diſpoſition of his 
lands, upon doing that, he is preſumed to continue of the ſame 
mind till his death, unleſs the contrary appears; the ſame 
preſumption will ſtand upon a ſecond will or declaration of his 


mind properly. 


Arother thi ng—As a man may make his will gradatim, and 
by different inſtruments, ſo he may revoke it partly or totally ; 
all the inſtruments, when compared with each other, may either 
be conſiſtent, ſtand all together and conſtitute one will, or the 
latter may partly or wholly revoke the former; a codicil is pre- 


ſumed to confirm a will; the proper inſtrument to revoke a will 


Vol, III. bo 5 is 
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is another ſubſequent wil/; but if two wills are conſiſtent, or 
may ſtand together, they ought to ſtand together, as in the cafe 
of Cro. Eliz. 721. Coward verſus Marſhal, where the latter us! 
did not revoke the former, but might well ſtand wath it. 


In the caſe of Ihichins verſus Baſſett, the court of King's 
Bench, at firſt, had great doubt whether a ſecond will withour 
looking into the contents thereof, would not revoke the firſt 
ill; but at length it was determined in tat court, and ulti- 
mately in the Houſe of Lords, that it would not revoke the firſt 
zwill, Thus I take the Jaw to ſtand at prefent ; although this be 
{o, yet when the contents of a ſecond will are fo far found as in 
the prefent caſe, I am convinced that this will of 1748 is not 
the laſt w?ll of the teſtator. 


Suppoſe the wzl/ of 1756 had almoſt been totally deſtroyed by 
rats or vermin, and only theſe few words of the teſtator's own 
hand-writing had remained legible, v2. thrs ig my /aft will of my 
(ate, and evidence had been given to a jury that the u once 
exiſted entirely, that it was properly atteſted by three witneſſes, 
and that the diſpoſition therein was d'ferent from the wrll in 
1748, I think it would have been ſufhcrent evidence, that this 
was a revocation thereof. So ſuppoſe the whole of a ſubſequent 
will was deſtroyed except only the beginning thereot in theſe 
words, 2. As to all my eſtate I give,“ and the ending with 
the teſtator's name, this would be evidence of a total revocation 
ot a former wil of a teſlator, and that he meant a new diſpoſi- 
tion of his eſtate thereby, and whoever claims under his laſt 
will, muſt ſhew that this ſubſequent ll once exiſted, and that 
the teſtator thereby deviſed his eſtate to ſuch perſon claiming 
under tlie teſtator's // will, So ſuppoſe thus much of Mr. 
Lacy's will of 1756 had appeared and been found, 27. I Jo 
* Lacy have given my eſtate by my wnl{ in 1748 to Frances 
*« Harwood, but now I intend to give my cllate differently,” 
and all but thoſe words had been deſtroyed, this would have 
been a revocation, and the deviiee could not have taken under 


the firſt will, 


It is found by the ſpecial verdict that Mr. Lacy's eſtate, and 


the ſtate and circumſtances of his kindred and family were the 
lame in 1756 as in 1748 nearly; that the defendant Mrs. Har- 
wood is no relation to him at all. 


Another thing—Mer. Lacy made and duly publiſhed his wi! of 
1756, n the preſence. of three ſubſcribing witneſſes who duly 
auvited the fame, ſo that one cannot get it out of one's mind 
mat tuis was a will of his lands; and it is found that he thereby 
intended 


 Hritany Tznu 14 Geo. III. 1774. 


intended to make a different diſpoſition thereof; we know his 
former intention was changed as to the diſpofition of his eſtate, 
but in what particulars we do not know ; the defendant claims 
under the bal 

1756, therefore it is incumbent on her to produce and fhew 
it, and that ſhe has a title under it, and was the laſt object of 
the teſtator's benevolence; and then if it will ſtand with the 
former, the will take; ſhe muſt ſhew the laſt u, becauſe ſhe 
claims under a derivative title, under Mr, Lacy's laſt will, 


Tf we eſtabliſh the wil! of 17,48 we muſt preſume that the laſt 
inſtrument of 1756 did not at all affect the teſtator's real eſtate ; 
ſomething or other muſt be preſumed, or the defendant cannot 
take under Mr. Lacy's laſt will, but there ſhall be no preſumption 
againſt the heir at law. ' | | 


Suppoſe a man makes two ulla without any date, and by one 
he gives his lands to A. and by the other he gives the ſame 
lands to B. neither of them ſhall take, but the lands ſhall de- 
ſcend to the heir, although the teſtator's intention is moſt clear 
againſt the heir, and that either 4. or B. ſhould have the 


lands. 


The laſt will being found to be different from the former, is 
a revocation thereot until you compare them, and ſee that they 
can ſtand together, in this caſe eſpecially where the jury have found 
that Mrs. Harwood hath not deſtroyed the laſt ; if the jury had 
found that ſhe deſtroyed the latter, (the contents being —_— 
it would have been preſumed againſt her; the heir at Jaw mu 
take the land becauſe it is not elſectually diſpoſed of: the heir at 
| law is never called upon to produce the will of his anceſtor ; 
but it would have been incumbent upon a deviſee under the wil! 
of 174B, in pleading, to have ſhewn that the ſecond will would 
lland with the former. 


The jury ſay. that they do not find that the teſtator cancelled 
his will of 2756, whereby it appears he intended to make a d,. 
/erent diſpolition ; and we mult take it, that ſuch his intention 
continued until his death. 


There are in the books many caſes of revocations of wills, not 
mentioned in the ſlatute of frauds, 29 Car. 2. cap. g. the 6th 
ect. whereof runs thus, diz. No deviſe in writing of lands, 
Sc. or any cauſe thereof ſhall be revocable otherwife than 
by ſome other wil or codicil in writing, or other writing de- 

* claring the ſame, or by burning, cancelling, tearing or obli- 
* terating the ſame by tha teſtator himſelf, or in his preſence, 
or by his directions and conſent ; but all deviſes and 1 
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© of lands ſhall remain and continue in force until the ſame 
* be burnt, cancelled, torn, or obliterated by the teſtator, or his 
directions, in manner aforeſaid, or unleſs the ſame be altered 
by ſome other ui! or codicil in writing, or other writing of 
the deviſor; ſigned in the preſence of three or four witneſſes 
«+ declaring the ſame; any farmer law or uſage to the contrary 
* notwithſtanding,” A man makes his will of lands and 
afterwards makes a bargain and ſale without inrolment, or a feof. 
ment without livery, or a ſettlement upon an intended marriage 
which never takes effect, or marries a woman without making 
any ſettlement, theſe are all total revocations of his will; or if 
a woman makes her wil 'and afterwards marries, this is a re. 
vocation, although ſhe ſurvives her huſband; a mortgage is a 
revacation pro tanto: theſe are all held to be revocations though 
not mentioned in the ſtatute of frauds; and the caſe now before 
us ſeems to me not to be a revocation within that flatute; but 
however that be, the jury having found that Mr. Lacy duly 
made a latter will in 1756 (different from the former), and 
having found that it is cancelled or deſtroyed, it ſtill exiſts, and 
avhatever are the contents thereof, it is Hat under which Mrs, 
Harwood muſt claim. I am therefore of opinion that judgment 
muſt be entered for the plaintiff, DE 

A 

_ — Judgment for the *plaintrf. 

che Rings Bench, that court unanimouſly reverſed this judgment; and a writ of error being brought 

in parliauient, the Houſe of Lords, 9th Muy 177 5, {upon hearing the opinion of the Barons of the 

Ex bequer, in-tavour of the judgment of the court of King's Bench] affirmed the judgment of that 


court; ſo that there was finally judgment for the defendant. 2 Black. Rep. 937. 


2Black.Rep, Goodtitle, on the demiſe of Alexander Newman, wver/us 


— — FE JECTMENT of lands in the county of Aſidalgſar, tried 
— the 7th of May 1773, when a verditt was found for the 
rents of three Plaintiff, ſubject to the opinion of this court on the following 


— his caſe reſerved, which ſtates that, 
guardian, is a ſufficient ſeifin by a poſthumous ſon, who died at five weeks old, to bar the deſcent to bis 


liſters of the half- blood and convey it to a collateral heir.] 


The caſe. Alexander Newman, the late huſband of the defendant Martha 
Newman, was the purchaſer in fee of the premiſes in queſtion, 
in the plaintiff's declaration in ejettment mentioned, which 
conſiſt of the four freehold meſſuages or tenements of inheri- 
ance herein- after particularly mentioned, 722., 


J.. A me ſſuage late in the tenure of Andrews. 
- 24. Another late in the tenure of Mr. Beer. 
34. Another late in the tenure of Clack. 


4h, 


LHiranr Ten 14 Go. III. 1774, 
4%. And another late in the tenure of Treduay. 


That Alexander Newman the purchaſer had two wives, and 
had iſſue by his firſt wife two daughters, who were both living 
at the death of their father, who died ſeiſed on the fourth day ot 
June 1760, leaving the defendant Martha Newman his widow, 

is ſecond wife enſent with a ſon, who was born ſix weeks after 
the death of the ſaid Alexander Newman the father, and was 
baptized by the name of Alexander, and lived five weeks and 
three days, and then died. | 


And that the leſſor of the —— is the heir at law of the 


aid Alexander Newman the infant ſon. 
That with reſpett to the firſt of the ſaid meſſuages late in the 


occupation of Andrews, the ſame was in the occupation of the 
ſaid Alexander Newman the purchaſer who died in the poſſeſſion 
thereof, and after his death, the ſame continued in the poſſeſſion 
of the ſaid defendant Martha his widow, and of the two daugh- 
ters of the ſaid Alexander her huſband who reſided with her, and 
were both under age at the time ot their father's death, but are 
ſince married. And the ſaid infant Jon was alſo born in the ſame 
houſe, and died therein. 


2d. As to the ſecond of the ſaid meſſuages in the occupation 
of Mr. Beer, the ſaid Mr. Beer lived therein at the time of the 
death of the ſaid Alexander Newman, and has continued in poſ- 
ſeſſion thereof ever ſince, as tenant from year to year, and his 
rent payable quarterly; and he paid to the defendant the widow 
of the ſaid Alexander Newman, the quarter's rent which accrued 
due next after the death of the ſaid Alexander her huſband, 

and has conſtantly paid his rent from that time to the ſaid 
defendant, 5 


gd. As to the third meſſuage in the occupation of the ſaid 
Clack the ſaid Clack was in the poſſeſſion thereof when the 
laid Alexander Newman died, and hired the ſame by the week, 
and paid ſome rent to the defendant the widow, after the death 
of the ſaid Alexander the father, before the birth of the /on, and 
during his life-time, and ſome further rent after his death. 


4th. As to the fourth meſſuage in the occupation of the ſaid 
Tredway, the ſaid Tredway was in poſſeſſion thereof when the ſaid 
Alexander Newman died, and continued in poſſeſſion two months 
afterwards, and paid rent to the defendant the widow by weekly 
payments, ſome of which was paid before the birth of the /n. 


and ſome paid afterwards during his life, and the houſe has been 


lince inhabited by different tenants. 
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The queſtion for the opinion of the court is, whether, under 
thele circumſlances, the plaintiff is intitled to recover in this 
ejectment any and what part of the above-mentioned premiles ? 


This caſe was well argued at the bar in Tri1:ty term laſt by 
Serjeant Walker for the plaintiff, and Serjeant Glynn for the 


* defendant; and in Mithaelmas term laſt by Serjeant Burland for 


the plaintiff, and Serjeant Mill for the defendant. 


Serjeant Wal- It was argued for the plaintiff, that the infant poſthumous 
ker in Trini'y ſon died laſt actually ſeiſed in fee by deſcent of the premiſes 


term laſt, 


in queſtion ; that upon the death of the father the premiſes de- 
ſcended to his two daughters by the firft venter, who, together 
with the mother being en/ient with a ſon, were then in rightful 
poſſeſſion; that upon the birth of the ſon, ſix weeks afterwards, 
the eſtate of the Lader was diveſted out of them, and the 
mother then became and was guardian in ſocage to her ſon, and 
that her poſſeſſion, and 12 the rents and proſits as ſtated in 


the caſe, was the actual poſſeſſion and /in of the ſon, and 


Co. copy- 
holder, 
ſect 41. S. P. 
Dyer 291, 


292. 8. P. 


13 Viner, 
612. 


Serjeant 
Glynn in 
Trin. term 
laſt. 


will carry the deſcent of the premiſes to the leſſor of the plain- 
tiff, who is his heir at law. 1 /. 11. b. Bro. Deſcent, pl. 58. 
Dod. and Stud. IWWhitcombe verſus Wiitcombe, Preced. in Canc. 
280. where the entry of the mother as guardian in ſocage to her 
infant ſon ſhall gain 16 % fratris. The poſſeſſion of a leſſee 
tor years is the poſſeſſion of him who has the frechold; the 
leſſor of the plaintiff as heir at law to the infant ſon, who by 
his guardian his mother] was laſt actually ſerſed of the free- 
hold, has a good title to recover': and Co. 42tt, 15, treating of 
the doctrine of po//efſio fratris, and g Rep. 41, 42. Ratchffe's 
Caſe make this clear beyond a doubt. copyholder in fee 
by licence makes a leaſe for years, the leſſee enters, the copy- 
holder having iſſue a fon and daughter by one vente, and a fon 
by another, dies; the eldeſt fon dies before admittance ; it was 
I that the land ſhall deſcend to the daughter of the 
whole blood ; that the deſcent of copyholds of inheritance ſhall 
be directed according to the maxims and rules of the common 
taw. . 4 Rep. 21. Moore 125. Pl. 272. In the preſent caſe the 
infant ſon was in polfeſlion as much as it is poſſible for an infant 
to be, for he was born, lived and died in one of the meſſuages 
in queſtion; which undoubtedly gives a title to the heir of the 
whole blood The law will preſume that the mother entered 
rightfully as guardian to her 2 ſon, and not wrongtully. 


For the defendant it was argued—That % fratris, is a 
very rigid rule and principle of Jaw, which ought not to be ex- 
tended, but conſtrued as tavourable as may be in behalf of the 
daughters in the preſent caſe, who are clearly hcirs of _ 

Ae ather 
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father the purchaſer in fee, the infant ſon being dead without 
iſle. | 


That, to make a pofſeſſio fratris, there ought to be an adual 
ſciſiu, that a poſſible, conſtructive e in law, is not ſufficient 
to take the eſtate from the daughters, and that the -infant fon 
was never actually ſeiſed. It is not found or ſtated in the caſe, 
that his motlier entered as his guardian, but that ſhe and tle two 
daughters of her huſband continued in the poſſeſſion from the 
time of his death, and that ſix weeks after his death the ſon was 
born, and died in the ſame houſe; that this was a continuance 
of the old eſtate in herſelf and the daughters, or in the daugh- 
ters only, for the law will adjudge the poſſeſſion in tho/e who 
had lawful right to have poſſeſſion, namely] the daughters. — 
That the court cannot determine upon the tatts ſtated in the 
cale, whether the mother was in poſleſſion as guardian to her 
lon, or how otherwiſe; ſhe had a right to have her quarentne, 
(v.) to continue in her late huſband's capital meſſuage for torty 
days after his deceaſe, ſhe does continue, and at the end of the 
forty days the daughters are there to take poſſeſſion.— That it 
does not appear by any att ſtated in the cale whether ſhe con- 
tinued in poſſeſſion as guardian to her infant ſon, or as a tre/- 
puſſer, or for her quarentine, in order to have her dower, which 
{he could not have without it's being aſſigned to her. 


Gould Juſtice If dower be not aſſigned to her within fort 
days, may ſhe not continue until it be aſſigned to her? I think 
the court would not turn her out until dower was aſſigned 
to her, 


Counſel for the defendant It muſt be admitted that the heir 
has no right to turn her out before dower be aſſigned to her. 


But the court is now upon the conſtruction of a hard and 
ſevere law, which is not to be favoured; will the court then ſay 
that the mother held the lands as guardian to her ſon, when the 
might be in poſſeſſion and hold the fame in ſome other way, 
or under ſome other right, or pretended right, for any thing 
that appears to the court by the ſtate of the caſe? Upon the 
death of the father, the law did caſt the deſcent in fee upon 
the daughters, who being in poſſeſſion were actually ſajed ; if 
the daughters were aQyally ſeiſed of the freehold, that ſeiſin of 
the freehold could not be diveſted out of them by the birth of 
a poſthumous ſon, without an actual entry and claim, for a /e:/in 
in law will not be ſufficient in this caſe to carry the eſtate to 
the leſſor of the plaintif.——The e of the daughters is af7ua! 
41d in fad, but the Safin of the infant was only aſerfan in law — 
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moſt; the riglit was in the ſon, but the actual freehold and ſciſia 
is in the daughters; ſo the leſſor of the plaintiff cannot re- 
cover, the ſon never having been adtually ſciſed. 


Could Juſtice—I do not mean to give any opinion at preſent; 
the queſtion is, whether the poſthumous ſon died laſt afuall 
Taje in fee of the premiſes in queſtion? I take it that a 7 
n law is not a ſufficient pqſeſſio fratris ; if a man is ſeiſed in 
ee · ſimple, and hath iſſue a fon and daughter by one venter, and 
a ſon by another denter, and dies, and the eldeſt ſon enters and 
dies without iſſue, the daughter ſhall have the land, and not the 
younger ſon, yet the younger ſon is heir to his father, but not 
to his brother; but if the elder ſon doth not enter into the land 
alter the death of his father, but die before any entry made by 
him, then the younger brother may enter and ſhall have the — 
as heir to his — but where the eldeſt ſon in the caſe afore- 
laid enters after the death of his father and hath poſſeſhon, there 
the ſiſter ſhall have the land, becauſe poſſeſſio fratris de ſeodo ſim. 
plici facit ſororem efſe haredem. Litt. ſect. 8. If the elder ſon 
die before he hath entered, I apprehend the younger brother 
takes * notice of his elder brother, but makes himſelf heir to 

is father. 6 | 


Lord Coke well obſerves that almoſt every word of this ſection 
of [ittleton is operative and material; that the brother muſt be 
in actual poſſeſſion, or his ſiſter cannot inherit; there muſt be an 
act done by him to gain poſſeſſion, in order to make her his 
heir, ſhe muſt be heres fafa: there muſt be an atual entry by 
5 32 or by lus guardian in chivalry or in ſocage, to make 
ier his heir. | | 


The father dies in one of the houſes in queſtion, leaving his 
wife enfeent in poſſeſſion of all the premiſes in queſtion, ſhe be- 
ing inutled to guarentme; might be holding the premiſes by way 
of compullion to have her dower aſſigned to her; but there is 
no fact ſtated in this caſe to ſhew in what way ſhe claimed to 
keep poſſeſſion and take the rents and profits, whether to compel 
alignment of power, or to maintain her ſon and the daughters 
of her late huſband, or as guardian in ſocage to her ſon, for ſhe 
being the next of- blood to whom the inheritance cannot de- 
ſcend, was his lawful guardian in /ocage. Co. Litt. 88. a. 1 fay, 
nothing of this appears to the court; which will hardly incline 
to favour a poſſeſſio fratris in this caſe. 


The birth of the ſon in one of the houſes was accidental. 
which ſeems to me not ſufficient to give him afual ſeiſin; 1 
think, as at preſent adviſed, it ought to appcar to the * 

eee * — 
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that there was an expre/s entry by guardian, and that we cannot 
make any intendment upon ſuch a caſe as this. 


Blackflone 3 is a very nice and difficult queſtion. 
upon which I ſhall give no opinion at preſent. It does not appear 


that the mother entered as claiming dower, or as guardian to her 


ſon; her keeping in 4 ſeems merely accidental, then a 
ſon is born, the whole is caſual, and this law of poſſeſto fratris, 
Sc. is a very hard law. LEE 


Nares Juſtice—There are ſome caſes which have not been 
cited, and I ſhould be glad to have ſome of the difficulties (ap- 
pony to me in this caſe) removed, for one would be — to 

e obliged to give judgment againſt the daughters, and take from 
them the eſtate wluch was their father's. hether the ſon was 
actually ſciſed or not is the queſtion; it is not ſtared with what 
view the mother entered, ſhe is not related in blood to the 
daughters. My Brother Gould has ſaid ſue might be holding 
the premiſes as compulſary to have her dower aſſigned; but how 
can her poſſeſſion be conſidered as compulſary upon an infant of 
five weeks old, who could not poſſibly aſſign her dower? Nature 
muſt, and will preſume that ſhe was in and kept poſſeſſion for 
— benefit of her ſon; I deſire to have this matter well con- 
fidered. I | | 
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Serjeant Burland for the plaintiff—The leſſor of the plaintiff In Michaet- 
is heir at law to Alexander Newman the infant ſon and heir of mas term laſt. 


the purchaſer of the premiſes in queſtion who died ſeiſed in fee, 
and the queſtion is, whether poſſeſſio fratris ſhall take place? Iam 
. to contend that it ſhall, 875 


It rs determined that it is not neceſſary that the heir ſhould be 
actually ſaiſed; that the poſſeſſion of tenant for years is the poſ- 
ſeſhon of the reverſioner; for if the father maketh a leaſe for 
years and the leſſee entereth and dieth, the eldeſt ſon dieth during 
the term before entry or receipt of rent, the younger ſon of the 
half blood ſhall not inherit, but the ſiſter; becauſe the poſſeſſion 
of the leſſee for years is the poſſeſſion of the eldeft ſon, ſo as he 
is actually ſciſed of the fee- ſimple. Co. Att. 15. a. The poſ- 
ſeſſion of the leſſee for years maketh the actual freehold in the 
eldeſt ſon. Co. Litt. 243. a.——And it is the ſame thing whether 
the leſſee be tenant from week to week, or from year to year, 
or for half a year, or for years, ſtill the poſſeſſion of the leſſee 
is the actual poſſeſſion of him who has the inheritance. ——The 


{ame law is laid down with-reſpett to copyholds of inheritance. 


In the preſent caſe the in» 


4 Rep. 21. Moore 125. Pl. 272. 


tant fon was in actual poſſeſſion as much as an infaut poſhbly- 


could 
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could be, for he was born and lived during his whole life in one 


of the houſes. 


But this is not the whole ſtrength of the plaintiff's caſe; for 
the mother, who was neareſt in blood (and could not inherit) to 
her ſon, his guardian by law, was in poſſeſſion during his whole 
life; ſo that aſſuming this propoſition to be true (which cannot 


well be denied) that the was guardian in ſocage, her eutry is the 


entry of the heir, her infant ſon. g Rep. 40, 41, 42. 1 1», 
15. Co. Copyholder, ſcct. 41. Dier 291, 292. Wintcombe verſus 
IViitcombe, Preced. in Canc'. 280. 14 Finer 51g. Stirling verſus 
Penlington, before Lord Hardwi che, 1 that the mother 


receiving rents for her infant daughter was conſidered as 


guardian in ſocage at law, and much ſtronger in equity; this laſt 
caſe proves that where the mother enters generally, and receives 
rents for an infant daughter, ſhe ſhall be conſidered as guardian 
in ſocage>- So in the caſe at bar the law will preſume that the 
mother entered rightfully in behalf of, and as guardian to her 
infant ſon, and not wrongfully. 


It was objected upon the former argument that the mother 
might enter as for her quarentine; in anſwer to hat, the forty 
days were expired before the birth of the ſon; there 1s another 
anſwer, v:z. ſhe was only intitled to continue in the capital 
meſſuage, and had no right to enter into any other part of the 

remiles; beſides, a widow cannot enter for her dower before it 
be aſſigned to her; ſhe muſt bring her writ of dower, but in 
this caſe there was no perſon to aſſign to her dower, but herſelt; 
ſo it muſt be taken that ſhe entered generally and rightfully as 
guardian in behalf of her ſon. 8 Az. pl. 6. Bro. Deſcent. pl. 19. 
Nota | ſays” Brooke | that the ſeiſin of the guardian makes the heir 
of the infant of the whole blood to be the heir, and the ſiſter of 
the half blood was thereby barred; this is a clear caſe for the 
heir of the whole blood, and that wardſhip cannot alter the com- 
mon law. 1 


Lord Chief Juſtice De Grey If the law be ſo, we cannot de- 
termine to the contrary, upon inconvenience, or the-hardſhip of 
the law. ; 


Serjeant Hill for the defendant—lf the court ſhall determine 
in favour. of the plaintiff in this caſe, I humbly conceive they 
will go further to ſupport a pofſeſio fratris than any court has 
yet gone; the queſtion is, whether the infant ſon was aQually 


ſeiſed; for whoever claims as heir by deſcent muſt make 


himſelf heir of the whole blood to the perſon laſt adJually 


Ly 


a 1 
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This queſtion depends upon, and muſt be determined by diſ- 
tinguiſhing between an * ſciſin in deed, and a ſeiſin in law. 
When a man dies ſeiſed, the /aw caſts upon, or gives the heir a 
lauful ſciſin, but to give the heir an aug! ſeiſin, there mult be 
ſome at done, to obtain ſuch aua ſeiſin, he mult either enter 
in perſon, if he lawfully can or may, or (if an infant) by his 
guardian. 


There are four houſes; in one of them the father, mother and 
two daughters dwelt all together; for two others of them, the 
tenants paid rent weekly, their tenure was from week to week; 
the other was held by the tenant from year to year, under arent 
payable quarterly, The premiſes eins in this ſituation, the 
father died leaving his wife enfient of a fon; and before he was 
born ſhe . rent from the tenants of two of the houſes 
which was payable weekly; but ſhe could not receive it as 
guardian to her ſon before his birth, ſhe could only receive it 
as a dif/a ſor or an abator, it could not poſſibly be by a rightful 
receipt, the was a mere ſtranger to the daughters by her huſ- 
band's former wife; ſhe gained the freehold by D1SSEISIN or by 
abatement, which could not be diveſted out of her by the birth of 
the poſthumous ſon, there fore he was never actually ſerſed. 


If the ſon had been born in the life-time of his father, and 
the mother left in poſſeſſion and receipt of the rents, ſhe might 
then have been conſidered as guardian to the ſon; for in that 
caſe the deſcent would have been immediately to him, and not 
to the daughters ; but as the ſon was poſthumous, and the mother 
had entered before his birth, and diſſeiſed the daughters (as I 
apprehend) by receipt of the rents, ſhe not declaring with what 
intention or by what right or authority ſhe entered, how can 
the court ſay that ſhe entered rightfully as guardian to her ſon ? 
The caſe ſtated' being totally filent as to that matter, It ought to 
appear to the court by ſome a that ſhe entered in behalf of her 
{on ami mo clamandi as lus guardian, 6 Tod. 44. caſual, accidental 
entry will not be ſufficient to make a H fratris. 


As to.the houſe which was held by Beer from year to year, it 
appears by the caſe that he paid to the widow the quarter's rent 
which accrued due next after her huſband's death, but whether 
that was before the birth of the ſon does not appear; of this 
uncertainty I have a right to take advantage (as being in pol- 
ſeſſion) and to ſay that ſhe received the rent for the ule of the 
daughters; for if one receives my rent, it is at my election if I will 
charge him with a d/eiſin by bringing an gte or other action, 
or have an account. Cro. Car. gog. Lit. ſect. 588, 58g. So in 
this caſe it was in the election of the two davghters to have 

l brought 
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brought an afſize againſt the mother, or an action for money re- 
ceived for their ule. When the daughters came of age it was 
their intereſt to elect, that the mother ſhould be in of the free. 
hold as a d//ei/or or an abator, for if the freehold had been in 
the daughters at the time of the birth of the ſon, that would 
have diveſted the eſtate out of the daughters; it a perſon will 
enter by wrong, he cannot ſay he entered as guardian, for he 
cannot qualify his own wrong; ſo if a man enter as guardian 
where he is not guardian he is a diſſciſor. 1 Roll. Abr. 662. pl. g. 
So if a man enter into my land claiming a leaſe for years he is a 
diſſeifor.” 1 Roll. Abr. 662. pl. 2.——And if a man enters into 
land of his own wrong, and takes the profits, his words to hold 
it at the will of the owner cannot qualify his wrong, but he is 
a A ſciſor. Co. Litt. 271. 4. he cannot make a wrongful act to 
be good and lawful. N | N 


If J. hath two ſons by divers enters, and dies ſeiſed of ſoca 
land, and the lord ſeifes the land to know who ſhall be his 
tenant, and for the ſaving of his rent, and leaſes it for ſeven 
years for the ſuſtenance of the daughters of the ſaid 7. ſaving his 
rent; this doth not make ſuch ſeiſin in the eldeſt fon, but that 
after his death the ſecond ſon ſha!l have the land. So if the 
eldeſt ſon, being an infant, releaſes to an-abator after the death 
of his father, tat ſhall not make ſuch a ſeiſin in him but that 
it ſhall deſcend to the younger ſon. 1 Roll. Abr. 627. (K.] pl. 
1, 2———C0. Litt. 15. a. was cited to prove what I do not 
controvert, [namely] that if the land be in leaſe for years at the 
death of the father, and ſo the ſon cannot enter, the law will 
give him an actual ſeiſin which will be a ſufficient prſſeſſo fratns; 

ut in this caſe, as to three of the houſes, at lealt, here is no 
tenant for years, and the mother not being guardian for the 
daughters before the birth of the ſon receives the rent by wrong, 
fo is a d;ſei/or or an abator, as I ſaid before, and the ſon was 
never ſeiſed by her as his guardian in ſocage, 8 Athins 469. No 
caſe hath been cited to prove that an entry before the birth of a 
poſthumous child ſhall be conſidered as giving an adual ſeiſin to 
that child, if a ſon; the entry of the mother could not be in be- 
half of the ſon, becauſe ſhe was not guardian to him at the 
time ſhe entered. This is a very hard action, and is brought 
to ſtrip the daughters of the eſtate which was their father's, and 
unleſs the court be bound by authorities to the contrary, they 
will give judgment for the defendant, which I am willing to 
believe my Brother Burland (in his own mind) wiſhes, although 
he is of counſel for the plaintiff. | 


Serjeant Burland for the plaintiff, in reply—The mother muſt 


be conſidered in this caſe to have been rightfully ſeiſed of 5 
1 whole 
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whole premiſes in behalf of her ſon as his guardian in ſocage, and 
not as à diſſeiſor, or abator, or of any part thereof as tenant in 
dower, for in this caſe ſhe could not endow herſelf. Lt. et. 
123,——There is only one caſe wherein a widow can endow 
herſelf, and that is after judgment in the King's court, where 
the huſband dies ſeiſed of lands, ſome part holden by Img 
ſervice, and other part in ocage- Lit. ſe. 48. Co. Litt. 38, 
39. ſo that the mother was ſeiſed of all the tenements as guar- 
2. to her ſon, as 1 before ſaid. 


My Brother Hill has cited ſeveral caſes to ſnew that where a 
ſon enters into the lands of another wrong fully, he may be 
conſidered as a diſeiſor or an abator at the election of the party; 
to which I anſwer, that in ſuch caſe it muſt appear to the court 
that ſuch entry was intentionally wrong ful; but no ſuch intention 
to do wrong appears in this caſe; for the mother being in pol. 
ſeſſion at the death of her huſband, the right of inheritance then 
being in the daughters, was diveſted out of them the moment 
the Po was born, and en ſhe was ſeiſed as his guardian; ſo 
that this is not like any of the caſes cited by my Brother Vill. 
If no explanation was made touching the mother's entry, the 
law (which preſumes no wrong) will adjudge the entry was law- 
fully made in behalf of her ſon, of whom ſhe was enfient at her 
huſband's death. 


Lord Chief Juſtice De Gr If the eſtate veſted in the daugh- 
ters, I believe the profits are loſt to the poſthumous ſon. 


Serjeant Burland—Yes certainly ſo, if the profits did belong 
to the daughters until the ſon was born. Where a perſon is 12 
by wrong, and afterward that wrong is purged, then the perſon 
is in in the nature of a remitter, though it is not a remitter. 
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From the moment the ſon was born the daughters had no. Cro. Car. 
election to bring an aſſize or an action of account againſt the 393» 30% 


mother, ſo could not then make her a diſſeiſor or an abator, My 
Brother Hill cited g Atk. 469. I conteſs I cannot ſee how that 
caſe applies to the preſent caſe. As it doth not appear to the 
court that the mother was in poſſeſſion by wrong, the law will 
preſume ſhe entered by right in behalf of her ſon as his guar- 
dian; and whatever my wiſhes may be, the law, as I conceive, 
of with the plaintiff, and therefore I muſt pray judgment for 
m. | 
Lord Chief Juſtice De Grey (having lated the caſe as above) 
delivered the opinion of the whole court to the following effect. 


This is an ejeftment brought by the heir of a poſthumous 
ſon, to recover the premiſes in queſtion, which were * 
| . by 
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by his father, who died ſeiſed thereof in fee-ſimple the 4th day 
of June 1760, leaving two daughters by his firſt wife, and his 
ſecond wife enfient of this poſthumous fon; the wife and daugh- 
ters remained in the ſame houſe where the father died, then the 
wife received ſome rent for the houſes, and afterwards in July 
1760 the ſon was born, and in his life-time the widow received 
more rent, then the fon died, having lived five weeks and three 
days, and ſhe received ſome more rent after his death. 


Lands in fee-ſimple muſt deſcend to the heir of the uo 
blood of the perſon laſt actually ſciſed thereof; this is a maxime 
of the law of England which has ſubſiſted for ages, as appears 
by Brat. lib. 2. 3% 65. Britton cap. 119. fol. 271. . Fleta 
56. 6. cap. 1. eck. 14. Although this may ſometimes be ve 
hard upon ſome children of the Ralf blood of the perſon | 
attually ſciſed, yet we mult take the law as it is, and determine 
accordingly. 


The queſtion therefore is, whether this poſthumous ſon was 
actually ſciſed of the premiſes in queſtion? Upon the death of the 
father, his two danghters would have been good tenants to the 
precpe before the birth of the poſthumous -"Y who could not 
lay Ins title before he was born; the law veſted the % in law 
in the daughters upon the death of the father, and in like man- 
ner veſted the /e:fen in law in the fon the moment he was born; 
it the daughters had aliened, or been diſſeiſed, the fon would not 
have been afually ſeiſed, but would only have had a right of 
entry upon the poſſeſſion of the allenee or diſſeiſor. This was 
the ground of my Brother Hill's argument, namely, that the 
daughters were diſfeiſed by the mother, and that the ſon died 
having only a rg of entry, ſo was never actually ſaſed. But 
the daughters were in actual poſſeſſion as well as the mother, 
(of one houſe) from the time of the death of their father, 
until the birth of the ſon, and were alſo in adual polleflion of 
the other three houſes by the poſſeſſion of the tenants thereof, 
whether any rent had been Ko received or not received be- 
fore the birth of the ſon, g Rep. 41, 42. 4 Rep. 21. Moore 
125. Co. Lt. 14, 15. And the rent which was due and re- 
ceived before the birth of the fon belonging to the daughters who 
were actually ſeiſed. For by Babungton | Chief Juſtice C. B. 
Trin. ꝙ Hen. 6. 25. a. If a man has iſſue a daughter and dies, 
his wite being eſlent, the daughter may lawfully enter, and 
if ſhe dies, her heir may enter and take the profits for 
the time, and afterwards if the wife, being enfient by the 
anceſtor paramount, is delivered of a fon, the fon may enter, 


" notwithſtanding that the heir of his ſiſter is in by deſcent, 


but he ſhall not have an action of account or any remedy for 
the Jues in the mean time before his birth, becauſe that their 
| entry 
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entry was congeable until he was born; and if a church be. 

comes void, and the ſiſter or her heir 2 and their preſentee 
be inſtituted and inducted before his birth, he ſhall not have ad- 
vantage of the avoidance, and yet by ſuch preſentation he ſhall 


not be out of poſſeſſion. 


At the time of the birth of the ſon in the preſent caſe] his 
mother was in poſſeſſion as well as the daughters; the moment 
he was born ſhe became his guardian in ſocage, and upon ſuppo- 
ſition that nothing was done to hinder it, the law will preſume 
that ſhe entered as guardian to her ſon as ſoon as he was born, 
and nothing appears to the contrary upon the facts ſtated in the 
caſe ; ſhe was in without any declaration of her intentidn how the 
was in, and acts without any words amount in law to an entry, 
for acts without words may make an entry, but words without an 
aft (vz. entry into the land, Sc.) cannot make an entry. Co. 
Lit. 245. b. 


It was objeRed that the mother being in one houſe, and re- 
ceiving the rents of the others, was a 4//e/or, or that it was in 
the elettion of the daughter to make it a Mn. Cro. Car. gog. 
And that if one enters as guardian who is not ſo, he is a 2 
ſciſor. 1 Noll. Abr. 662. [J.] pl. g. In anſwer to this the 
facts in the caſe are, that the mother continued in poſſeſſion 
from the death of her huſband, received the rents under leaſes, 
her poſſeſſion was general, it doth not appear that ſhe ouſted the 
daughters or made any actual or particular claim, ſhe might con- 
tinue in the houſe by guarentire which continued until the fon 
was born, and the entry of one is the entry of the others who 
have right to enter. 1 Roll. Abr. 740, 741. It guardian by 
. nurture make a leaſe by indenture to one being u under the 
title of the infant, rendering rent to himſelf, winch is paid ac- 
cordingly yet this is not any dif/efin to the infant. 1 Noll. Abr. 
659. . 13. 


It is to be obſerved that the title of che daughters expired on the 
birth of the ſon, before any election to make the mother a ſeiſor 
was made, that the law will not preſume a wrong; there never 
was any determination that the mother's entry or poſſeſſion was by 
v rong in a caſe like this, and it 1s impoſſible to ſuppoſe in this caſe, 

that the whole rents and profits of the premiſes in queſtion were 
not applied by the mother to the common ule of the daughters, 
herſelt and the infant fon; indeed, if the mother had entered as 
guardian to the daughters, the not being their guardian, it would 
have been a %% in, ſo if ſhe had entered for her dower when 
it was not alligned to her; the poſſeſſion of the mather and 
daughters, was the polleſſion of the daughters, and when the ſon 
was born the eſtate was diveſted out of the daughters and not 


before, 
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before, then the ſon was in actual poſſeſſion and ſeiſin of the pre- 
miſes by his mother, who had a right to the poſſeſſion as bein 
his guardian by law namely] the perſon next of blood to whom 
the inheritance cannot deſcend, her poſſeſſion was the poſſeſ- 
ſion of her fon. 3 Rep. 42. Moore 125. A guardian need not 
be aſſigned. The ſeiſin 4 the guardian of a ſon by the ſecond 
venter ſhall ouſt the daughters of the firſt venter. 8 Aſtze 6. 
—Upon the whole, we are all of opinion that the premiſes in 
queſtion belong to the leſſor of the plaintiff, and therefore we 
give | 
Judgment for the plaintiff. 


Venderheyden verſus De Paiba. C. B. 


— rope HIS was an aftion upon the caſe upon ſeveral promiſes, 
dil of ex. 1 wherein the plaintiff declared, Firk upon a general inde- 
change on the b1/atus afſump/it for 200. for money had and received by the 
— but defendant for the uſe of the plaintiff on the 6th ay of Novem. 
— — ber 8 ſecond count for 200. paid, laid out and ex- 
the plaintiff for the defendant at his inſtance and re- 
— *. queſt.— third count for 200/. lent and advanced by the plain. 
fendave be. tiff to the defendant at his like inſtance and requeſt, 


came a bank- 
rupt and afterwards plaintiff was ſued and obliged to pay the bill. Reſolved the plaintiff could not 
prove any debt under the commiſſion. [ See ante pp. 13, 262 F this Vol.] 


To this declaration the defendant pleaded, that after the 14th 
day of February 1729, and before the iſſuing out the original 
writ of the plaintiff, (to wit) on the 17th day of November 1772, 
the defendant became a bankrupt within the true intent and 
meaning of the ſtatutes concerning bankrupts made and pro- 
vided, and that the ſaid ſeveral cauſes of Bon in the ſaid de- 
claration mentioned did accrue, and each and every of them did 
accrue to the ſaid plaintiff before the time when the ſaid defend- 
ant ſo as aforeſaid became bankrupt, and concluded to the coun- 
try; whereupon iſſue being joined. 


The cauſe came on to be tried by a ſpecial jury before the Lord 
Chief Juſtice De Grey, at the ſittings after Michaelmas term laſt 
in London, when a verdict was found - the plaintiff, 1.56/. 155. 2d. 
damages, and 4os. coſts, ſubject to the opinion of this court upon 
the following caſe, which lates, 


The caſe That on the gd day of June 1772, the defendant drew a bill 
ng — — of exchange on the plaintiff as follows. London 9d June 
rr. 1772, two months after date, pay to my order one hun- 


court. « dred and forty-two pounds ten ſhillings for coals My 
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by your order.—Rowland De Paiba.—Mr. Dirk Fanderheyden 

«* Budge Row,” —Which bill the plaintiff accepted, and on the 
/ame day, and at the ſame time the defendant gave the. plaintiff a 

memorandum as tollows. 5 goo ue 


London, gd June 1772, drawn this day on Mr. Dirk Fun- 


* derheyden for one hundred and forty-two pounds ten ſhillings 
* two months after date, which I promiſe to pay when due. 
" Rowland De Paiba.” | Fung 1 


Before the ſaid bill became due the defendant indorſed the 
ſame to one Mr. Del Vallie: that the bill drawn on the 
plaintiff became due che 6th day of Auguft-1772 onWhich day 
it was preſented to the plaintiff for payment, but the plaintitf 


not paying the bill, the ſame was noted for non-payment; and- 


Mr. Del I allie the indorſee and holder of the ſaid bill applied to 
his attorney, in a day or two to write to the plaintiff, 1 
where the plaintiff lived all that year, nor ll the Fog or Augu 
following, and then hearing where he lived he 

ment as aforeſaid; and the plaintiff not Ja ing che ſame he was 
arreſted at the ſuit of the ſaid Mr. De! Valhe, on the third day of 
November 1773, and paid the debt of 142. 10s. together with 


intereſt and coſts, amounting in the whole to 186“. 15. d. or 


which ſum, and on the defendant's undertaking, this action is 
brought. | 


- That in November 1772 the defendant became bankrupt, and 
a commiſſion iſſued againſt him the 17th day of the fame month 
of November, and he afterwards obtained his certificate which 
was allowed by the Lord Chancellor the gd day of February 1773. 


T he queſtion for the opinion of the court is, whether the 
plaintiff is intitled upon the iſſue joined to recover of the de- 
tendant the ſum paid 5 the plaintiff as aforeſaid, 


This caſe is ſigned by Serjeant Walker for the plaintiff, and 
by Serjeant Davy fot the defendant, And was argued by them 
in this tern. d „ 000 2017 16 | AS 

It was argued for the plaintiff, -that' no debt was owing to 
him by the defendant until after the time he became bankrupt, 
and therefore the plaintiff could not have_come in and ſworn to 


any debt under the commiſſion; and the vaſes'of 'Chiltox verſus 
iin and Cromwells ante, fol. 1g. and'Goddard verſus Vander- 


ns wavy ow! 1+! bo boob 
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leyden, ante, fol, 262. were eited as direttly in point. 
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Serjeant Davy for the defendant, endeavoured to diſtinguiſh 
this caſe from the two caſes above cited; that thoſe caſes were 
actions _ ſpecial undertakings to indemnify, Sc. but the 
preſent action is npon three general counts of indebitatus aſſump. 
ſit, for money had and received. - money laid out and expended, 
and money let and advanced.— 


But per curiam; this caſe cannot be conſidered in any other 
light than as an zndemnity; and is exactly like the caſe of Chilton 
verſus Whiffin and Cromwell, which was a promiſe to pay the 
money upon the bil} when due, or to furniſh money for that pur- 
poſe; that was a parol promiſe; in the preſent caſe the promiſe 
is in writing; there was no debt owing by the defendant De 
Paiba to the plaintiff Vanderheyden before he paid the money to 
Del Vallie, and therefore the plaintiff could not come in and 
prove any debt under the commiſſion. The caſe of Goddard 
verſus Vanderheyden is | in reaſon and ſpirit] alſo in point with 
the preſent caſes The court alſo held the declaration in this 

caſe well enough, for in truth the plaintiff has paid, laid out and 
expended money for the defendant after he became bankrupt. 
Quere the caſe of Bernardiſton verſus Coupland cited by Nares 


Juſtice, as like the preſent caſe. 
Judgment for the plaintiff. 
Abſent Lord Chief Juſtice De Crey, and Blackſtone, Juſtice, 


Wright ver/us Ruſſel, C. B. Entered of Michaelmas 
| term laſt, Rolls 484 to 486: 


tea London, OV RUSSELL, late of the Hay-Market, in the 
nd-is given pariſh of Saint James, in the liberty of Weſtminſter, 


l "0g in the county of Midaleſca, Blackſmith and Victualler, was ſum- 


2nd fidelity of moned to anſwer George Wright in a plea that he render to him 
» broad clerk 500“. which he owes to and unjuſtly detains from him, &c. 
pr 1 And whereupon the ſaid George by Thomas Strong his 3 
afterwards  Complains, that whereas the ſaid John on the 19th day of Jul. 
takes a partner in the year of our Lord 1771, at London, (to wit) in the pariſh 
— — of Saint Mary le Bow in the ward of Cheap, by his writing obli- 
* — wg gatory then and there by him made, and ſealed with his ſeal, ac- 


they ſhall not knowledged himſelf to be held and firmly bound to the ſaid 


— _— the {aid n ſhould be thereunto afterwards requeſted, yet the 


partnerſhip, aid John, often although afterwards requeſted by the ſaidGeorgeto 
See Barclay pay the ſame, hath not yet paid the raid 500l. or any part thereof 
Lucas, 1 Term to the ſaid George, but the ſaid John hath hitherto intirely re- 


Rep. K. B. fuſed and {till refuſes to pay the fame to the ſaid George, to the 
291 7, where 
ce doctrine of this caſe is diſputed, —Sce alſo Barker v. Parker, 1 T. R. K. B. 287.] 


be anfwerable George in the ſaid zool. to be paid to the {aid George when he 


damage 


LY 
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damage of the ſaid George of 207. and therefore he brings ſuit, 
Sc. And he brings here into court the ſaid writing obligatory 
which teſtifies the ſaid debt in form aforeſaid, the whereof 
is the ſame day and year in that behalf above-mentioned. 


And the ſaid John by Charles Stamford his attorney comes Defendant 
and defends the wrong and injury, when, Sc. and prays oyer craves ojer of 
of the writing obligatory, and alſo of the condition of the ich is fer * 
ſame writing obligatory, which are read to him in theſe forth and then 
words, (to wit) Know all men by theſe preſents, that we Wil. the — 
liam Baird of Baldwin's Gardens, in the pariſh of Saint Andrews mom 88 
Holborne, and John Ruſſell of the Hay-market, in the pariſh of his deed. 
Saint James's in the county of Middle/cx, Blackſmith and Viftu- 
aller, and John Gregory maſter of the academy in Coventry-Court 
Hay-market, in the pariſh of Saint Martin's in the Fields, are 
held and firmly bound to George Wright Eſq. of Baldwin's Gar- 
dens in the pariſh of Sarnt 3 (all in the ſaid county of 
Middleſex) in the ſum of 300. of lawful money of Great Britain, 
to be paid to the ſaid George Wright, or his certain attorney, 
executors, adminiſtrators or . tor which payment well and 
truly to be made, we bind ourſelves jointly and ſeverally for 
and in the whole, our and every of our heirs, executors and ad- 
miniſtrators firmly by theſe preſents, ſealed with our ſeals, dated 
this 13th day of J in the year following, and twelfth year of 
the reign of our Sovereign Lord George the Third, by the grace 
of God of Great Britain, France, and Ireland, King, defender of 
Fe faith, Gc. and in the year of our Lord 1771. Whereas the 
above-bounden Milliam Baird having contratted and agreed with 
the above named George Wright Elſq. to live with and continue 
to ſerve him in the capacity or ſtation of a broad-clerk, Now 
the condition of the above-written obligation is ſuch, if the ſaid 
Milliam Baird ſhall and do ſerve, abide and continue with the 
ſaid George Wright in the ſaid capacity or ſtation of broad-clerk, 
and duly, faithtully and wn wy according to the beſt of his 
ſkill and 3 * exerciſe himſelf therein, and alſo duly 
follow and perform the advice, directions and orders of the ſaid 
George Wright in that ſervice or buſineſs, and likewiſe be juſt 
and true to the ſaid George Wight in all things relative thereto, 
and no ways wrongfully } cet embezzle or purloin any money, 
goods, chattels or effects whatſoever of or belonging to him the 
{aid George Wright which ſhall or may during fach fervicd be com- 
mitted or come to his the ſaid Villiam Baird's cuſtody or keeping; 
and alſo if the ſaid Wi/ham Baird do and ſhall during his ſervice 
keep juſt, true and faithful accompts in the ſaid George Wright's 
** of all monies received and paid, and of all other matters and 
things relating to his the ſaid Milliam Barrd's ſtation or employs ' 
which ſhall (as aforeſaid) come to his management or 1 
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ad Plea, 
That at the 
time of the 
making the 
obligation the 
plaintiff car- 
ried on the 
trade of a 
brewer on his 
own account 
only, without 
a partner, and 
until ſuch a 
Ay and year, 
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and from time to time pay all monies which he ſhall receive of 
or belonging to, or by the order of the ſaid George Wright into 
his hands, and make and give up true and fair accounts of all his 
the ſaid Wilkam Barrd's attings and doings in his ſaid employ- 
ment, without fraud or delay, when, = as often as he ſhall be 
thereunto required, (he the faid George IVright duly performing 
his agreement) then this above-written obligation to be void and 
of none effect. otherwiſe the ſame to be and remain in full 
force and virtue; which being heard and read, the ſaid o 
Rufſell ſaith that he ought not to be charged with the ſaid debt 
by virtue of the writing obligatory aforeſaid, becauſe he ſaith that 
the ſaid writing obligatory 1s not his deed, and of this he puts 
himſelf upon the country, &c. and the ſaid George Wright Joh 
the like. And for further plea in this behalf, the ſaid 7o/n 
Ruſſell by leave of the court here for this purpoſe firſt had and 
obtained, according to the form of the ſtatute in ſuch caſe made 
and provided, faith, that the ſaid George ought not to have or 
maintain his ſaid action thereof againſt hum, becauſe he ſaith that 
the ſaid George IV/right in the condition of the ſame writing 
obligatory named before, and on the ſaid thirteenth day of July, 
in the twelith year of the reign of the ſaid Lord the Rang, 
aboveſaid, at London aforeſaid, in the pariſh and ward aforeſaid, 
exerciſed and carried on in his own name only, and for and on his 
own account, and without any partner, the trade of a brewer, 
and that he ſo continued to exerciſe and carry on the ſame for a 
long ſpace of time, (to wit) from the ſaid 19th day of Zu/y in the 
ſaid twelfth year until the 26th day of December then next fol- 


, lowing, and no longer, (to wit) at London aforeſaid, in the pariſh 


When the 
plaintiff en- 
tered into 
partnerſhip in 
the trade with 
J. D. 


and ward aforeſaid. And the ſaid 7% n Ruf/ell further ſaith, that 
the ſervice, capacity and ſtation of a broad-clerk in the ſaid con- 
dition mentioned, at the time of the making of the ſaid writing 
obligatory, was meant and intended to be exccuted and per- 
formed by the ſaid Witham Baird to the ſaid George Wright in 
the ſaid trade of a brewer, ſo carried on by the ſaid George 
Ifright only, and on his own account, and not in partnerſhip 
with any other perſon; and the ſaid 7 Ruf/ell further faith, 
that the ſaid George Iright afterwards, {to wit} on the ſame day 
and year laſt aforeſaid, entered into partnerſhip with one John 
Delafield in the ſaid traid of a brewer, and continued in part- 
nerſhip with the ſaid John Delaſield for a long time, (to wit) 
from thence hitherto, and during the time laſt aforeſaid, hath 
carried on the trade in the joint names of him the ſaid George 
Wright and the ſaid John Delafield, (to wit) at London aforeſaid, 
in the pariſh and ward aforeſaid; and the ſaid John Nuſſell fur- 
ther ſaith, that the faid illiam Baird after the making of the 
ſaid writing obligatory, (to wit) on the ſaid 19th day of Zuly, in 
the twelfth year atoreſaid, at London aforeſaid, in the pariſh — 
War 
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ward aforeſaid, entered and was received into the ſervice of the 
ſaid George Wright, and continued in the ſervice of the ſaid 
George Wright from thence until the ſaid George Wright fo as 
aforeſaid entered into partnerſhip with the ſaid John Delafield 
as aforeſaid, (to wit) until the ſaid 26th of December then next 
following, and the ſaid Witham Baird quitted the ſervice of the 
ſaid George Wright in the ſaid trade or buſineſs carried on by him 
the ſaid George Wright alone and on his own ſeparate account, 
and aſterwards, (to wit) on the ſame day and year laſt aforeſaid 
at London aforeſaid, in the pariſh and ward aforeſaid, entered - 
into the ſervice of the ſaid George Wright and ohn Delafield in 
their ſaid partnerſhip trade; and tlie fad John Rufſell further and that all 
ſaith, that during all the time that he the ſaid William Baird 283288 
remained and continued in the ſervice of the ſaid George Wright clerk ſerved 
alone, he the ſaid Wi/ham Baird did duly, faithfully and honelfly, the plaintiff 
according to the belt of his {kill and wor 1 exerciſe himſelf — — 
in the ſaid capacity and ſtation of broad-clerk, and did alſo duly honeſtiy, 
follow and perform the advice, directions and orders of the ſaid 
George Wright in that ſervice or buſineſs, and was likewiſe juſt 
and true to the ſaid George Wright in all things relative thereto, 
and no ways wrongfully detained, embezzled or purloined any 
money, goods, chattels or effetts whatſoever, of or belonging to 
him the ſaid George Wright, which during ſuch ſervice was com- 
mitted or came to his the ſaid William Baird's cuſtody or keep- 
ing, and did alſo, — ſuch his ſervice, _ zuſt, true and 
faithful accompts in the ſaid George Wright's books of all money 
received.and paid, and of all other matters and things relating 
to his the ſaid Milliam Baird's ſtation or employs which came 
to his management or diſpoſal from time to time during ſuch 
his ſervice as aforeſaid, and did from time to time pay all monies and accounted 
which he the ſaid William Baird received of, or belonging to, © him juſtly. 
or by the order of the ſaid George Wright into his hands ; and 
that he the ſaid William Baird from time to time during ſuch 
time of his employment as aforeſaid, when thereto required, 
made and gave up to the ſaid George Wright true and fie ac- 
compts of all his the ſaid William Baird's actings and doings in 
his ſaid employment, without any fraud or delay, (to wit) at 
London aforeſaid, in the pariſh and ward aforeſaid; and this he 
the ſaid John Rufſell is ready to verify: wheretore he prays 
judgment if the ſaid George Wright ought to have or maintain his 
laid action againſt him, 80 
3 George Hill. 


Co 


And the ſaid George as to the ſaid plea of the faid Zohn laſtly Replication. 
above pleaded in bar ſays, that he by any thing in that plca | 
2ileged, ought not to be barred from having his aforeſaid action 
thereof maintained againſt the ſaid Join, becauſe proteſting _ 
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the ſaid plea and the matters therein contained are not ſufficient 
in law to bar the ſeid George from having his aforeſaid action in 
this behalf againſt the ſaid Zokn, and to which the ſaid George 
hath not any occaſion, nor 1s he in any wiſe bound by the law 
of this realm to anſwer; nevertheleſs, for replication in this be. 
half the ſaid George faith, that true it 3s that the ſaid George at 
the time of the execution of the ſaid bond and condition, (to wit) 
on the 19th day of July in the year of our Lord 1771, exerciſed 
and carried on in his own name only, and for and on his own 
account and without any partner, the trade of a brewer, and 
that he ſo continued to exerciſe and carry on the ſame from that 
day until the 26th day of December then next following, and no 
longer, as the ſaid John hath above in his ſaid plea alleged; 
but the ſaid George further ſaith, that the ſervice, capacity and 
ſtation of a Nos. Mey in the ſaid condition at the time of the 
making of the ſaid writing obligatory, was meant and intended 
to be executed and performed by the ſaid Wiliam Baird to the 
ſaid George, in the ſaid*trade of a brewer, ſo then carried on b 

the ſaid George; and the ſaid George did afterwards, (to wit) on 
the ſaid 26th day of December in the year of our Lord 1771 
aforeſaid, (to wit) at London aforeſaid in the pariſh and ward 
aforeſaid, take into partnerſhip in his ſaid trade of a brewer, and 
in the ſame brewhouſe and premiſes” wherein the ſaid George ſo 
exerciſed and carried on the buſineſs of a brewer at the time of 
the making of the ſaid writing obligatory, the ſaid John Dela. 


field mentioned in the ſaid plea, and continued in partnerſhip 


with the ſaid Zokn Delafield from thence hitherto, and during 
the time laſt aforeſaid ; and that the ſaid Wilkam Baird after the 
„ of the ſaid writing obligatory, (to wit) on the 1gth day 
of July, in the year of our . 771 atoreſaid, at London afore. 
ſaid in the pariſh and ward aforeſaid, entered and was received 
into the ſervice of the ſaid George, and continued in the ſervice 
of the ſaid George, from thence until the faid George ſo took 
into partnerſhip the ſaid John Delafield in his ſaid trade at the 
ſaid houſe and premiſes where the ſaid George fo carried on his 
ſaid buſineſs at the time of the making of the ſaid writing obli. 
gatory ; and the ſaid Helliam Baird upon his the ſaid George's fa 
taking the ſaid ohn Delafield into partnerſhip aforeſaid, was con- 
tinued in his ſaid office of e at the ſaid brewhouſe, and 
in the ſaid brewery buſineſs ſo carried on at the ſaid brewhouſe 
and premiſes from thence until the 1ſt day of September in the 
year of our Lord 1778, (to wit) at London aforeſaid in the 
pariſh and ward aforeſaid, and was not ever during that time 
diſcharged from his ſaid office by the ſaid George Wright and 
John Delafield, or either of them; and which ſaid continuance of 
the faid Wilkam in his ſaid office is the ſaid quitting the ſervice 
ef the ſaid George by the ſaid Milliam and entering into the ſer. 

; vice 
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vice of the ſaid George and Jon Delafield mentioned in the 
{aid plea of the ſaid Fokn Ruf/ell; and the ſaid George further 
faith, that the ſaid William, after the ſaid George had fo taken 
the ſaid 7okn Delafield into partnerſhip as aforeſaid, and while 
the ſaid William ſo continued in his laid office of broad. clerꝭ of 
the ſaid brewhouſe as aforeſaid, (to way on the 19th day of Breach of the 
Auguſt in the year of our Lord 1772, at London aforeſaid in the _—_— 
parith and ward aforeſaid, received in his ſaid office a large ſum of the bad. 
money, (to _ the ſum of 147/. 135, on account of the faid clerk received 
George and his ſaid partner, and was afterwards, (to wit) on the — 
ſame day and year laſt aforeſaid, at London aforeſaid in the pariſh account, and 
and ward aforeſaid, requeſted by the ſaid George to pay the ſame did not ac- 
to the ſaid George and John Delafield, yet the ſaid Wilkam did — 
not, when he was ſo required, pay or cauſe to be paid, nor — part 
hath he at any time or times hitherto paid or cauſed to be paid ners. 
the ſaid ſum of money ſo by him received as aforeſaid, or any 
part thereof, into the Lands of the ſaid George and ohn Dela. 
field, or either of them, but then and there wholly refuſed and 
neglected ſo to do, contrary to the form and effett of the ſaid 
condition; and this he is ready to verify: wheretfore he prays 
judgment and his ſaid debt together with his damages on occaſion 
of the detaining thereof to be adjudged to him, &c. b 

Joln Burland. 


And the ſaid John as to the ſaid plea of the ſaid George, by Demurrer, 
him above in reply pleaded to the faiq plea of the ſaid n by 
him laſtly aboye pleaded, ſaith, that the ſaid replication and 
the matters therein contained are not ſufficient in law for the 
ſaid George to have or maintain his ſaid action againſt him the 
ſaid yon, to which ſaid replication, in manner the ſame is above 
pleaded, the ſaid Jon is not under any neceſſity nor obliged by 
the law of the land to anſwer; and this the ſaid John is ready 
to verify: wherefore far want of a ſufficient replication in this 
behalf, the ſaid John prays judgment, and that the ſaid George 
may be barred from having or maintaining his aforeſaid action 
thereof againſt him, Oc. x 

George Hill, 


And the ſaid George ſays, that the ſaid plea of him above — 
3 in reply to the ſaid plea of the ſaid o, by him above EL 
econdly pleaded in bar, and the matters therein contained are 
ſufficient in law for the ſaid George to have his aforeſaid aftion 
thereof maintained againſt him the ſaid John; which ſaid repli- 
cation, and the matters therein contained, he the ſaid George is 
ready to verify and prove as the court here ſhall order; wheres» 
fore inaſmuch as the ſaid 7% n hath not anſwered the matters 
contained in the ſaid replication, nor any wiſe denied the fame, 

MM 4 but 


a. 


—— — 


AK 
ot r — 


$50 


Curia advi- 


ſare vult upon 


the demurter. 


Venire awar- 
ded to try 
iſſue. 


A ſhort ſtate 
of the plead- 


HILAny Ter 14 Gzo. III. 1774. 


but hath altogether refuſed to admit the verification thereof, he 
the ſaid George prays judgment and his debt aforeſaid together 
with his damages by him ſuſtained by reaſon of the detention of 
that debt to be adjudged to him, &c. But becauſe the juſtices 
here will adviſe amongſt themſelves what judgment 1s to be 
given in the premiſes, concerning which the parties aforeſaid - 
have put themſelves on the judgment of the court here before 
they give judgment thereupon, day 1s therefore- given to the 

arties aforeſaid here, until in fifteen days of Saint Martin to hear 
judgment thereupon, becauſe that the ſaid juſtices here are not 
yet fully adviſed thereon, &c. And to try the ſaid, iſſue above 


| Joined between the ſaid parties to be tried by the country, the 


ſheriffs are commanded that they, cauſe to come here in fifteen 
days of Saint Martin aforeſaid, twelve, &c. by whom, Sc. and 
who neither, &c. to recognize, Sc. becauſe as well, Sc. the 
ſame day is given to the parties here, &c, 


Debt upon an obligation dated the 19th day of Zuly 1771. 
The defendant . oyer of the obligation and condition, 
which are both above ſet forth verbatim. iſt, He pleads non 
eft fadtum, (which is at preſent out of the caſe.) adly, That the 
plaintiff Yig the obligee ought to be barred, becauſe he | the 
defcndant | lays that WVright on the ſaid 1gth day of July exer- 
ciſed and carried on in /zs own name only the trade of a 1 
from that day until the 26th day of December following, and no 
longer; and that the ſervice of a broad-clerk in the condition 
mentioned, was intended to be executed by the ſaid W/iltum 
Baird to the ſaid plaintiff in his trade of a brewer, ſo carried on 
by him on his own account only; and that the plaintiff on the 
ſaid 26th day of December entered into partnerſhip with one 70% 
D:lafield, and carried on the trade from thence hitherto in their 
joint names; that Wiltam Baird on the igth day of Zuly 1771 
entered into the ſervice of Wright and continued with him 
therein from thence until he entered into partnerſhip with D-{a- 
field the ſaid 26th day of December, when Baird quitted the ſervice 
of TFright in the buſineſs carried on by him alone. and after- 
wards on the.ſame day entered into the ſervice of Wright and 


Delaſteld in their partnerſhip trade; and that during all the time 


that Baird continued in the ſervice of Wright alone, he [Baird] 
did duly, faithfully and honeſtly, according to the beſt of his 
{ſkill and knowledge, perform the condition of the bond to the 
ſaid IWrig/t, as the ſame is above ſet forth. 


The plaintiff replies, admitting the facts laſt above ſtated, 
and further ſays, that upon his taking Delafield into partnerſhip, 
Baird was continued broad-clerk from thence until the 1ſt day 
of S-ptember 1772, and was not diſcharged by Wright and Dela- 


field, 
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eld or either of them, and which ſaid continuance, of Baird in 
his office is the ſaid quitting the ſervice of Wright and entering 
into the ſervice of Wright and Delafield mentioned in the defend- 
ant's plea; and that Baird afterward, on the 19th day of Auguſt 
1772, received in his ſaid office 1471. 135. on account of 
Tight and his partner, and was requeſted by JW/r:g/t to pay the 
ſame to him an F 0g but that Baird had not paid the ſame 
to them or either of them, but has neglected ſo to = 


537 


The defendant having demurred to the replication, and the [A demurrer 


on the merits 


Roe joined in demurrer, this caſe was argued in this term is an iſfuable 
y Serjeant Hill for the defendant, and Serjeant Burland' for the plea within 


plaintiff, 


» Serjeant Hill for the defendant—I am to contend that Baird 2 Black, Rep. 
has performed the condition of the bond, and that the breach 923] 


aſſigned by the plaintiff in his replication is no breach thereof in 
point of law, 1 


It is admitted by the pleadings, that from the time of the execu- 
tion of the bond, the 13th of Fuly 1771, until the 26th of Decem- 
ber following the plaintiff carried on the buſineſs alone, and that 
during that time Baird ſerved him as his broad-clerk juſtly and 
truly, according to the condition of the bond given to the plain- 
tiff Wright [only] by Baird and his two friends, who were 
bound with him to ſerve I/right whilſt he carried on the buſineſs 
alone and not in partnerſhip with any other perſon.——It alſo 
appears and 1s admitted by the pleadings, that on the 26th day 
of December 1771, the plaintiff right took Delaſteld as a partner 
into the brewery buſineſs, and that Bard continued to ſerve 
them in the partnerſhip; and it is alleged as a breach of the 
condition, that after 7 right had ſo taken Delafield into partner- 
ſhip, Baird, while he continued broad-clerk to them, received 
1471. 135. on account of Wright and his 22 which he 
Baird, upon requeſt) refuſed and negletted to pay to them or 
either of them. Suppoſing this allegation to be true, it is not 
a breach within the condition of this bond, eſpecially in the 
caſe of an action againſt one of the ſureties as this is. And the 
reaſoning in the as of Lord Arlington verſus Mernicke, 2 Saund. 
411, 412, Sc. is very applicable to the preſent caſe ; Merricke 
was ſurety for fx 2 for J7-nkins Crater in a 
bond to Lord Arlington poſtmaſter-general, and a breach of the 
condition after the fax months being aſſigned it was held ill, be- 
cauſe Merricte was only bound as ſurety for Jenkins for fix 
months and no longer. In the caſe at bar, although Rufel! was 
bound for an indefinite time as ſurety for Baird while he con- 
rinued broad-clerk to Wright alone, yet he was not bound as 


ſurety 


the meaning 
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ſurety for Baird while he was broad-clerk for Wright and Delafeld 
in partnerſhip; ſo the breach aſſigned is not within the condition. 


In the cafe of Stoughton verſus Day, Style 18. cited by Turf, 
den J. 2 Saund. 414. by the name of {lorton and Day, where, 
in the condition of a bond it was recited that a ſheriff had ap. 
pointed the defendant bailiff of a hundred within his county, if 
therefore the _ ſhall duly execute all warrants to him 
diretted, that then, Sc. it was adjudged that the words all war. 
rants ſhall be intended only all warrants which ſhould be directed 
to the defendant as bailiff of the ſaid Aundred, and no other war- 
rants. So in the preſent caſe it is recited in the condition, that 


whereas Will am Baird having contrafled and agreed with the 


Plaintiff Grorge Wright to live with and continue to 2 ham in 


the capacity or ſlation of a broad-clerk. Now the condition, 
Sc. is ſach, that if, Sc. it clearly appears from hence that the 
defendant Rufſell was only ſurety for Haird while he continued 
broad-clerk to Wright alone, and no longer —Simp/on verſus 
Field, ſecond caſes in Canc'. 22. where a ſurety is not liable at 
law he ſhall not be made liable in equity. 


It is averred by the defendant in his plea in bar, that the ſer. 
vice of a * in the condition mentioned, was meant and 
intended to be executed and performed by the ſaid Milliam Baird 
to the ſaid George Wright in the ſaid trade of a brewer, carried 
on by the ſaid George Wright only, and on his own account, 
and not in partnerſhip with any other perſon ; this averment 1s 
traverſable, and not being denied by the plaintiff in his repli- 
cation, muſt be taken to be admitted and confeſſed by him to be 
true, That the intent of a man lies in averment, and ſo may be 
traverſed, Brooke tit. Averment, pl. 50. 1 Salk. 196. Griffith 
verſus Harriſon. 4 Mod. 249. S. C. 


a ae Burland for the plaintiff——The breach aſſigned is, 
that after the plaintiff }/7g/t had taken Delgſield into partner. 
ſhip, Baird while he continued broad-clerk to them received 
1471. 135. on account of Wright and his partner, which he 
22 upon requeſt) refuſed and neglected to pay to them, or 
either of them; this is admitted to be true by 4 demurrer, 
and now it is made a queſtion whether it is a breach of the 
condition. i 
The condition is, that Baird ſhall be juſt and true to Vigil in 
all things relative to the buſineſs, and ſhall no ways wrongfully 
detain, embezzle or purloin any money, goods, &c. of or _—_— 
to Wright ; it is confelled that Baird has detained and embezzle 
money belonging to Wright and his partner, therefore he has cer- 
tainly detained and embezzled /ome money of and belonging to 
6 Wright ; 
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Wright; this appeared to me at firſt view, in ſo ſtrong a light to be 
a breach of the condition, that I could not well concerve what 
could be ſaid to the contrary. My Brother Hil! makes a difference 
between Barrd and his 3 ; but in truth there is no difference, 
for whatever would be a breach of the condition as to Baird. 
would certainly be a breach as to the defendant Ruffell his ſurety— 
After the partnerſhip commenced Baird continued in the ſervice 
of Wright as well as his partner, which the demurrer admits, 
and that he has embezzled the money of Wright as well as his 
partner, therefore the breach is well aſſigned. 


The caſe of Lord Arlington verſus Merricke, 2 Saund. 411. 
was confined to fix months; and is not like the preſent caſe 
wherein the time 1s indefinite. 


Serjeant Hill was about to reply; but without hearing him 
| the whole court were of opinion for his client the defendant. 


Curia—The facts upon the pleadings are, that Wright from 
the 1gth day of July 1771, until the 26th day of December ſol- 
lowing, carried on the buſineſs alone and during that time took 
and employed Baird as his broad-clerk, an office of great truſt in 
the receipt and payment of money within and without doors ; 
two friends became bound for his honeſty, and that. he ſhall 
render a true and juſt account to Wright; who afterwards with- 
out the knowledge or intervention of the /ureties takes a partner 
into the brewhouſe; Baird continued to be employed in the 
ſame buſineſs for the partners, in which he had before been em- 
open by Wright alone; and during his continuance in the 

ervice of the partners, he received money belonging to them in 
partnerſhip, and did not account for that money to them or 


either of them, and thereupon the queſtion is, whether this is a 
breach of the condition ? 


It is truly ſaid that the defendant [the ſurety] ought not to 
be bound beyond the ſcope of his engagement, which was to be 
anſwerable "a the fidelity of Baird to Wright only, not to Wright 
and any other perſon or perſons. The cales cited for the de- 
fendant are appoſite, that of the poſt-office in 2 Saund. 411. is 
very near the preſent, and ſo is the cafe of the ſheriff's bailiff 
there cited by Twr/den.——Courts of equity are favourable to 
/uretres, for where they are not ſtrictly bound at law, a court of 
Equity will not bind them, 


The defendant Ruſſell en ged for Barrd's faithful ſervice to 
Wright ; when Wright took in a partner there was an end of 
the obligation ; the condition is confined to Wright only, and 

the 
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the breach aſſigned is for non-payment of the money to Wright 
and Delafield, or either of them, which is not within the con- 
dition. The defendant Ruſſell and the other ſurety might have 
confidence in Wright, that he would be careful with reſpect to 
the conduct of Baird in his office of broad-clerh, which they 
might not have in any partner with Wright; and for any thing 
that appears to the court, the defendant Ruſfell had no con- 
ception of being engaged for Baird's fidelity to any other perſon 
beſides Wright. | 


The defendant's plea is well pleaded; for the rule is, when 
the defendant craves and ſets out the oyer of the condition, to 
plead generally the performance thereof ; this is a good bar to a 
common intent, until the plaintiff replies and alleges a breach 
within the condition of the bond, which he has not done in this 
caſe, and therefore judgment muſt be entered for the defendant. 
Whereupon Serjeant Burland moved for a few days' time to con- 
ſider whether he would not amend the replication upon payment 
of coſts, which was granted; ſo judgment was pronounced %, 
Sc. by the whole court; I never heard that this matter was 


ſtirred again, ſo ſuppoſe the defendant had his judgment, 


EASTER 


EASTER TERM 


14 Geo. III. 1774. 
ü —————ů— 
Tyſſen Eſquire demandant, verſus Clarke tenant. 


The trial at the bar of the C. B. in a writ of right patent. 


FRANCIS ZOHN TYSSEN Eſq. brought his writ a Buck. Rey 
of right againſt George Clarke and demanded certain mef. 941. 


ſuages, fande and tenements in the pariſh of Saint John, 
Hackney, in the county of Middleſex ; the tenant by his plea put 
himſelf upon the GRAND ASS1ZE, and the w/e being joined 
upon the mere right, this cauſe came on to be tried on Weane/. 
day the 4th day of May in this term, before the Lord Culkr 
JusTicE Dx GREY and the reſt of the Logps The JupGes oF 
THE COURT OF THE BENCH at. 71 * by the GRAND 
Ass lz E, (uz. , James Eſdaile, James Hodges, Philip Dyot, George 
Mercer, John Walford, Knuts. ohn Spiller, Gerrard Howard, Cad- 
wallader Coker, Roger Griffin, Foſe h Keeling, Thomas Coggan, Lo- 
max Ryder, Wilham Addington, Thomas Parry, Charles Shepherd, 


and Thomas Lockwood Eſqrs. who ſeverally made the following 


541 


oath, Co’. I Sir James E/daile do {wear that I will fay the Lit. ſe. 


* truth whether George Clarke hath more mere right to hold the 314. 


« tenements which Francis ohn Ben Eſq. demands againſt 
„him by his wr!t of right, or the ſaid Francis Fokn Tyſſen to 
have them as he demandeth, and for nothing to lett to ſay the 


„truth, ſo help me GOD.” 


Theſe ſixteen recognitors of the GRAND As$1ZE being all 
ſworn, Henry Fothergill Elq. ſecondary to Milliam Mainwaring 
Eſq. chief prothonotary of the court read the pleadings, which 
are inrolled amongſt the pleas of land of the term of the 
HoLy TRINITY in the thirteenth year of his preſent Majeſty's 
reign, in the 439th Roll. 
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Maller the junior ſerjeant, of counſel for the tenant, havin 
opened the pleadings, — the King's ſecond ſerjeant opened 
the tenant's right and title to hold the tenements in queſtion to 
him and his hears to the following effect. 


Serjeant Davy for the tenant—The demandant alleges in his 
count, that his father Francis Ty/ſen Eſq. was ſeiſed of the tene- 
ments in queſtion in his 3 as of fee and night within fixty 
years laſt paſt, and that from Francis his father the ng de. 
ſcended to him, and therefore he now calls upon my client the 
tenant to ſhew his right and title to hold the tenements in fee. 


In the years 1705 and 1706 Francis Tyſſen Eſq. grandfather of 
the demandant, being ſeiſed in fee of the manor of Hackney, com- 
monly called the Lord's Hold, and Sir Edward Northey Knt. 
(chen attorney-general to Queen Ann) being ſteward of the 
courts of the manor, iſſued a precept under his hand and ſeal 
direfted to certain cuſtomary tenants of the manor, in the nature 
of a writ of ad quod damnum, commanding them to go to the 
ſs greens of the manor near to the meſſuage of one Thomas 

ers at Stamford-hull within the manor, and there to view 

and ſet out, by metes and hounds, how much of that wal 
ome might be incloſed ta be holden and enjoyed by the ſaid 
omas Flanders, to his own proper uſe, with the conſent of the 
lord of the manor, and without prejudice to the tenants thereof, 
or of any others the Queen's liege ſubjects _ by that way ; 
this precept was iſſued by the ſteward on the 11th day of Fe- 
bruary 1705, directed as I have mentioned; accordingly, ſeven 
cuſtomary tenants of the manor having been at the waſte ground 
near the meſſuage of Thomas Flanders, and viewed the ſame, 
afterwards at a court-leet and general court-baron of the manor 
held on the 28th day of Meri x96k, made their return to the 
2 t, (012. ) that they went to the _ round near the dwel- 
ing-houſe of Thomas Flanders at Stamford-hull within the manor, 
— there did view and ſee, and by metes and bounds ſet out 
how much of the waſte ground Thomas Flanders might incloſe 
for his own uſe, with leave of the lord of the manor, and with 
the conſent of the cuſtomary tenants of the manor, and the di- 
menſions thereof, but that Mr. Handers was to maintain the 
water-courſe which is by the foot-path ſide; and that Mr. Han- 
ders nor his heirs nor aſſigns, ſhould not build any thing at the 
north end within the breadth of the houſe that Mr. Flanders 
then dwelt in, or rented of one Mr. Halſted, that might be a 
foreſtalling or prejudice to the ſame, without the conſent of Mr. 
Halſted or his heirs or affigns, and thus | they returned] it might 
be done without prejudice to the lord of the manor or the tenants 
of the ſame, or any of the Queen's liege ſubjetts paſſing that 
| | way, 
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„and chis they judged to be a true return of the precept to 
ow direded. This is ſigned by all the tenants who made the 
return, and by Sir Edward Northey the ſteward of the manor with 
his own han 


By this precept and the return thereof it appears that Thomas 
Flanders had a grant of the ground in fee, tor it is to inquire 
how much of the waſte ground might be incloſed, to be held 
and enjoyed by Thomas Flanders to his ou 2 uſe and 
the return is, that he may incloſe for kts own uſe lo much, ſet 
out by metes and bounds, and that neither he nor kts kerrs and 
aſſigns, ſhould build ſo and ſo, which words“ kerrs and 75. 

lainly ſhew that he had a fee, and that Sir Edward Northey 
chat eminent lawyer] underſtood it ſo.— This I humbly contend 
will amount to a proof of a title or e in fee in Thomas Flan- 
ders, out of the anceſtors of the demandant, and that his father 
was not /-/ed in fee within ſixty-years next laſt paſſed before the 
iſſuing forth of the original writ. | 


Having opened the evidence whereby we ſhall endeavour to 
ſhew, that the demandant's anceſtors have not been ſeiſed within 
fexty years ; I ſhall now proceed to open to you the tenant's 71ght 
and title. 


In the year 1736 one Roger O/baldeſton an attorney, being ſeiſed 
in poſſeſſion in fee of the tenements in queſtion, by leaſe and re- 
9 of the 24th & 25th of February 1736, mortgaged the ſame 
in fee to John Clarke the father of George Clarke the tenant, 
{ whoſe heir he is] for ſecuring the ſum of 1000/7. and intereſt, 
which deeds were E regiſtered; and no doubt or queſtion 
was ever made by the lord of the manor, or by his ſteward or any 


ys perſon, of the power of O/balde/ton to make that mortgage 
in fee. ; 


Afterwards the intereſt due upon the mortgage not being 
punctually paid, it was agreed that Mr. Clarke (the father of the 
tenant) ſhould purchaſe of O/balde/on the equity of redemption 
in fee; accordingly, by indentures of {cafe and releaſe of the 19th 
& 14th of December 1742, between Roger Oſbalde/ton and Sarah 
lis wife of the one part, and the ſaid John Clarke of the other 
part, Oſbaldeſton in conſideration of 1280l. which was then owing 
and due for principal money and intereſt, and of 2200. more 
making in all 1300. releaſed the equity of redemption in fee of 
the premiſes in queſtion to on Clarke, covenanted to levy a 
fine thereof to his uſe in fee, alſo that the tenements were free 1 
from incumbrances, and were only ſubject to a quit-rent of 1 
105, per annum, payable to the . of the manor, and alſo that 

- he 
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he had a good title to Srant and convey the premiſes in fee. 
Jimple ; which deeds of leaſe and releaſe of 1742 were alſo pro- 
1 regiſtered, and no doubt or queſtion was ever made by 
the lord of the manor, his ſteward, or by any other perſon of the 


power of Oſbalde/ton to make that conveyance in fee. 


In Michaelmas term in the ſixteenth year of King George the 
ſecond a fine was accordingly levied between John Clarks (the 
late father of the tenant) plaintiff, and Roger Oſbaldeſton and 
Sarah his wife deforceants, of the tenements in queſtion with 
proclamations according to the ſtatute, to the uſe of the ſaid 
John Clarke and his heirs. A deed poll of attornment Was 
alſo then executed by O/baldeſton and all the other perſons in 
poſſeſſion of the premiſes in queſtion, whereby they attorned 
tenants to John Clarke, who entered into the tenements in 1742, 
and continued in poſſeſſion till 1769, when he died ſeiſed thereof, 
whereupon George Clarke the tenant, his ſon and heir entered 
and has been in poſſeſſion ever ſince, and now is ſeiſed in fee ; 
this is the tenant's right and title, which will be proved, and 
then we hope, that you gentlemen of this GRAN D ASSILZE will 
find a verdict for the tenant. 


The evidence for the tenant, was produced and proved in this 
order, | 


1/t, The mortgage in fee (for ſecuring 1000/. and intereſt }) by 
Oſbaldeſton to John Clarke by leaſe = releaſe of the 24 & 25. 


of February 1736 was proved and read. 


_ edly, The 2 and releaſe of the 13 & 14 of December 1742. 
whereby O/ba/deſton releaſed and conveyed to Fohn Clarke the 
equity of redemption of the premiſes in queſtion in fee-fimple in 
conſideration of 1 5oo!. | 


gdly, The fine by Oſbalde/ton and his wife to oh Clarke with 
proclamations was admitted by the counſel for the demandant, 
and that by virtue thereof John Clarke entered and became 
ſeiſed in fee, that he died ſciſed, and that George Clarke the tenant 
is his heir; and it was alſo admitted that neither did Francis 
Tyſſen the father, nor Francis John yn his ſon | the mae 
at any time within five years next after the proclamations ha 
and made, purſue his title, claim or intereſt in or to the tene- 
ments in queſtion, or any part thereof by way of action or law- 


ful entry. 


thly, The deed poll executed by Oſbaldeſton and the erſons 
in — dated on 22d of December 1742, whereby Kley at- 


tor ned tenants to Jon Clarke was proved and read. 
sthly, 
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5thly, It was alſo proved by ſeveral witneſſes who knew von 
Clarke, that he was in poſſeſſion and received the rents and profits 
of the tenements in queſtion from the year 1742 until his death, 
and that he died in the year 1769. , | 

6thly, Then Serjearit Davy called upon the demandant to pro- 
duce the book or court rolls of the manor wherein the precept 
and return | which he had before opened and ſtated] were en- 
tered; a book of the coutts of the manor was accordingly pro- 
duced by Mr. Wall the ſteward; in which there is an entry of a 
precept iſſued by the ſteward of the courts and a return 54. 
by certain cuſtomary tenants of the manor, the tenor whereof is 
as followeth, which was read. 


i Manerium de Hack- © Curia Viſits Franci Plegii Domine Re- 


** ney Communiter, « ging cum Curid Baron Generali 
* vocatum, The « Franciſa Tyſſen Armigeri, & c. &c. 
Lord's Hold. „428 Martii 1706. 


« Fham ad hanc Curiam Homagium prædictum ſuper Sacra- 
 mentum ſuum preſentat guoddam aliud Preceptum gerentem da- 
« tum derimo ottavo die Januarii ultim preteriti Arge wg 
« Sene/challuni ſub mani et ſigillo ſuts emanatum et quibuſdam Cuſto- 
„ marus tenentibus Matiern predith direfum, preaprens us ac- 
cedere ad Vaſtum Fundum Manern predicti prop? Meſſuagium 
Thomæ Flanders apud Stamford-Hill ifrd Manertum pre- 
didlun, et ibidem intueri et per metas et bundas exponere 
„ quantum Vaſti fundi predicti includi paſſib, tenendum et gauden- 
dum per prefatum Thomam Flanders ad proprium uſum ſuum 
* cum ol ut u Domini Maneru predicti ey Tenentium 
gjuſdem, aut aliquorum aliorum Legeorim ditle Dominæ Reginæ 
* per tiam illam M en et on ad hanc Curiam Septem 
e tenentes cuſtomarii Maneri predicti quibus preceptum predidt um 
directum futt fecerunt Retornam ney predith in hiſce An- 
% glicanis verbis ſequentibus, viz. Hackney manor, The Lord's 
Hold. We whoſe names are here- under written being euſto- 
mary tenants of the ſaid manor “ near the dwelling-houſe of 
* Thomas Flanders at Staniford-hill within the ſaid manor; and 
there did view and ſee, and by metes and bounds ſet out how 
much of the ſaid waſte ground the ſaid Thomas Flanders may iti- 
* cloſe for lus own uſe with leave of the lord of the ſaid manor, 
and with the conſent of us cuſtomarv tenants of the ſaid manor, 
« and the dimenſions are as followeth, Cro/s the common at the 
'* ſouth-end ten rod and a half, the weſt fide by the foot-path 
« twenty-one rod, and the north-end is five rod, and the eaft-ſide 
is twenty-two rod: but Mr. Flanders is to maintain the wa- 
'* ter-courſe which is by the foot-path ſide; and that Mr. Flan- 
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« ders nor his heirs nor aſigns ſhall not build any thing at the 
4 north-end, within the breadth of the houfe that Mr. Hunders 
« dwells in or rents of Mr. Halſted that — be a 3 
© or prejudice to the ſame, without the conſent of Mr. Halſled 
= or fie heirs or aſſigns, and thus it may be done without pre- 
0 judice to the lord of the manor or the tenants of the ſame, or 
% any of the . liege ſubjects paſſing that way; and this 
« we judge to be a true return of this precept to us directed, 
bearing date the 11th day of February 1705, and in the fourth 
« year of the reign of our Sovereign Lady Anne p 2 ce 
© of God Queen of England, Scotland, France and Ireland, de- 
« fender of the faith, c. Jam. Hutton—Tho. Anden—Tho. 
« King—Richard Townſend —Edm. Weſt. —George Taylor [X 
* his mark—Tho. Perkins [X] his mark.” | 


This is the whole of the tenant's right, title and evidence in 
ſubſtance and effect, and here Serjeant Davy reſted his caſe. 


Serjeant Hill for the demandant——The preeet iffued by Sir 


ward Northey in 1706, in the nature of a writ of ad quod 


damnum, clearly proves a title in the then lord of the manor to 


the inheritance of the waſte which is the cite of the tenements 


in queſtion, and no title has been ſhewn to take the inheritance 


out of the lord of the manor above 60 years. | | 


The anceſtors of the demandant have been lords of the manor 
of Hackney for many generations; Francs his grandfather was 


lord thereof before the year 1700, and died ſeiſed in fee in 1710, 


when the ſame deſcended to Francis Tyſen his eldeſt ſon and 


heir [and father of the demandant] who entered and died ſeiſed 


in 1717, ſoon after whoſe death the manor deſcended to the de- 


> Imandant, who was his poſthumous and only ſon. 


2 ; Ofbaldeſton being in poſſeſſion and pretending to be ſeiſed in 


fee in 1736 makes a mortgage to the tenant's father, and after- 


wards in 1742 conveys to him the equity of redemption in fee; 
Oſbaldeſton was only a tenant for years to the demandant's an- 
ceſtor, as we ſhall ſhew to you. 


It has been the uſage and cuſtom of this manor for the lords 


thereof to make Yeaſes to their tenants of parcels of the waſke 


ground for the terms of 40, 50 or 60 years, and previous to the 


. granting ſuch legſes, it has been the uſage for the ſteward to 


aſſue precepts, like that which - hath been produced, to inquire 


in the nature of a writ of ad quod damnum whether it would be 


any damage to the lord, the tenants, or the ſubjett, if ſuch a 
Parcel of waſte ſhould be 'incloſed for the lord to let : leaſe 
- » na -Þ creo 
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thereof to a tenant; and there never was an inſtance of a grant 


of ſuch wajte in fee, 


Upon this uſage or cuſtom the precept which has been proved 
was fuel by S Edward Northe ERS in — Letts 
whereof a leaſe was granted by the lord to Thomas Flanders for 
torty-one years, who entered and built upon the male (the pre- 
miſes in queſtion) and enjoyed the ſame until 1720 or 1721, 
when he died; leaving a widow Catharme Flanders, and ſeveral 
brothers or nephews. 


Catharine Flanders took adminiſtration to her late huſband, 
and thereupon became intitled to the leaſehold premiſes, took 
oſſeſſion thereof and enjoyed the ſame as perſonal eſtate until 
her death; but if Thomas Flanders had died ſeiſed in fee of the 
tenements, the ſame would have gone to his brother, and not 
to lus widow. | | 


Catharine Flanders made her will dated the 12th day of Nouem- 
ber 1726, and thereby direfted the premiſes to be ſold by her exe- 
cutor Roger on, and ſoon afterwards died; the rent of 
10s. per annum appears to have been paid, by Thomas Flanders, 
by his wdow, and by Ofbalaefton himſelf; Tome of thele pay- 
ments were made while the demandant was an infant and a ward 
of the court of Chancery, particularly by Catharine the widow of 
Thomas Flanders whom 3 repreſents, ſo that the Ane 
had no operation at all, the parties thereto having no eſtate in 
the lands whereof a fine could be levied, it was a nullity and a 


decen by Q/balde/ton. 


There is no ground or reaſon to ſay that Flanders or 
Afton ever purchaſed the /&, if he had ſhewnhis title deed to Mr. 
John Clarke, it would have a yo that he was only poſſeſſed 
of a term for years under the lord of the manor; it ſeems to be 
a direct Fraud between Ofbaide/ton and Clarke the father of the 
tenant; it is not material whether 7okn Clarke was a purchaſer 
for a valuahle canſideration without notice or not, for we are 
now upon the mere r2ght in a court of law, and not in a court af 
equity The evidence far the demandant was then gone into 


as follows. 


hy, - 


Mary Then ſworn I am the firſt couſin of Francis John Tyſen 
the demandant who is the only ſon of Francis Tyſſen his father, 
late lord of the manor of Hackney, who died about the year 
1717, whom I knew and well remember, he was the eldeſt ſon 
of the demandant's grand- father, who was lord of the manor of 
Haciney, antl died about the year 1710 as I havecheard; the de- 
maniant was born after the death of his father, and is his only — 

| NN 2 y 


548 EASTERN TERNM 14 Geo. III. 1774. 
Mr. Wall ſworn— l have been ſteward and deputy-ſteward of . 


this manor about thirteen years, theſe are the court-books of the 
manor whereby it appears, that the demandant's grand- father, 
and himſelf have been lords of the manor of Hackney ever 
ſince and before the beginning of this century. 


Mr. Wall was about to prove the uſage of the manor (from 
entries in the court- books) for the ſteward of the court for the 
time being to iſſue ſuch precepts as before mentioned, in order 
ſor the lord to grant leaſes of parcels of the waſte for years, and 
that there is not one inſtance to be found wherever the lord 
granted a fee; but Serjeant Davy objetted. 


That ſuch evidence of uſage within the manor is not admiſ- 
ſible, and cannot affett the preſent queſtion; for if the lord of 
the manor has thought fit to grant à fee, he ſhall not take ad- 
vantage of a cuſtom or uſage againſt his own grant; for what I 
inſiſt upon is, that we have given ſome evidence in order to prove 
that the lord granted a fee to Flanders from the words ſeirs 
and aſſigns of — in the precept iſſued by Sir Edward Northey 
and the return thereof by the tenants which recites the precept. 


| Lord Chief Juſtice—You have only produced the precept of 
the ſteward to the tenants to inquire, &c. and their return 
—_ you have not produced any grant of a fee to Thomas 
anders. 


Serjeant Davy—What I humbly inſiſt upon is, that we have 
given evidence in order for the GHAN D ASSIZE to preſume that 
the lord granted an eſtate in fee to Thomas Kanders, and that the 
mere Tight is with the tenant to hold the premiſes in queſtion ; 
but the lord ſays, Whatever grant I have made to Flanders 
yet I ſay there is a cuſtom to grant only leaſes for years. 


Serjeant Hill for the demandant—I do admit that if my Bro- 
ther Davy had produced a grant in fee from the lord, we could 
not have encountered that by this cuſtom or uſage, but the evi- 
dence produced, is only preſumptive evidence of a grant in fee; 
I will prove that theſe precepts never preceded a grant in fee, 
but only leaſes for years. 


Serjeant Davy—The objection is not anſwered; the lord had 
a right to grant what eſtate he thought fit, and he has been out of 
polleſſion ever ſince the year 1706. M 


Evidence ol, Lord Chief Juſtice From the year 1706 to 1736, there 1s 


he Cuſt . ; 
EAA any certain or concluſive evidence either way, only preſumptrye 


a manor to 
grant evidence; 
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evidence; 1 have no doubt but that this evidence to ſhew the Leafesonly, is 


uſage or cuſtom 1s admiſſible. In 1736 we find the lord out of 
poſſeſſion, but how the poſſeſſion was from 1706 until 1796 


doth not yet appear. In 1706 a precept is iſſued, and the tenants dence of a 
return that they have ſet out the metes and bounds of the waſte Brant in fee. ] 


which Thomas Flanders may incloſe for kts own uſe, with leave of 
the lord and tenants, and which will not be prejudicial tothe lord, 
the tenants or the Queen's ſubjects, which is very properly ſaid 
to be like a writ of ad quod damnum; but this is not a grant in 
fee; I deſire to be underſtood not to mean any thing againſt the 
weight of the evidence of the 2 and return, wherein are 
the words Thomas Flanders his hers and ae but the lord's 
1 and the tenants! conſent that Flanders may incloſe, 
urely does not amount to a grant in fee; we mult take it, that 
this precept iſſued in conſequence of ſome cuſtom, and this evi- 
dence now offered is to illuſtrate that cuſtom; if the cuſtom be 
proved as _ it will 85 be concluſive evidence, but cer. 
tainly it is admiſſible. | | 


| 

' Gould Juſtice—l am of a different opinion, and think this is 
not now competent admiſſible evidence; the terms of the return 
of the precept are ** that neither Thomas Flanders his heirs or 
* aſſigns ſhould build ſo and ſo;” a freehold was intended to be 

ranted to Flanders; there were houſes built upon the . ground 
before the deed poll of attornment in 1742, which is evidence that 
from the year 1706 there has been an enjoyment by Thomas 
Flanders as being ſciſed in fee, eſpecially when conſidered toge- 
ther with the words kerrs or aſſigns in the return of the precept. 
If we were in the caſe of an cjeciment, twenty years poſſeſſion 
would be a ſufficient title for the tenant; the poſſeſſion of the 
tenant and of thoſe under whom he claims for Gut years is the 
ſame thing in the preſent caſe; it is not pretended that the lord 
could not grant in fee, it is not any cuſtom that gives this title, 
the lord of the manor might as well grant in fee as for years; 
here is evidence, in my opinion, that the lord granted to Flanders 


in fee, 


- Blackflone Juſlice—l agree with my Lord Chief Juſtice that 
this evidence to ſhew the uſage or cuſtom is admiſſible ; my 
Brother Gould ſays here is evidence of a grant by the lord of the 
manor to Thomas Flanders in fee, if it had been ſo there would 
have been an end of the matter, but this inſtrument of the pre- 
cept and the return is only prone evidence of a grant; the 
reſtriction that Flanders, hig heirs and aſſigns, ſhall not build ſp 
and ſo is only a preſumption of a grant in fee; on the otber ſide 
for the demandant, they want to ſhew- a preſumptive evidence, 
that the grant was of a term ” years, there may be ſuch preſump- 

| | | tive 
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tive evidence on the fide of the demandant, and it ovght to be 


admitted. 


Mares juſtice—I am of opinion with my Lord and Brother 
Blackſtone that the evidence now offered is very proper and ad- 
miſſible; my Brother Gould objects that this is letting in evi. 
dence contrary to a grant made by the lord to Flanders in fee 
upwards of ſixty years before the iſſuing of the demandant's 
writ; let us conſider what the evidence is that the tenant has 
given, it is nothing more than evidence that the lord had a 
power by the precept and the return thereof, to grant to Flanders 
and his heirs if he fo pleaſed; it is executory, not an actual grant 
executed, here is nothing to ſhew that ſuch grant was ever made - 
or compleated, the tenant has not pretended to ſet up any ſuch 
grant; here is only a faint preſumption of a grant, as it appears 
to me, and therefore the other ſide may give evidence of a 
cuſtom to the contrary, which is very proper to be admitted in 
my opinion, 


Gould Juſtice—I ground my opinion upon the long time of 
poſſeſſion; I think upwards of ſixty years' poſſeſſion in this caſe 
implies a good title. 


Then Mr. Wall the ſteward was examined. He produced 
ſeveral court-books of the manor, wherein are many entries of 
precepts from time to time iſſued by the ſtewards of the manor 
for the time being, commanding the tenants to ſee, inquire and 
return how much of the waſte the lord may incloſe, without 

rejudice to his tenants or the King's ſubjects; and, being told 
by he court he might refer to the entries in the books, Mt. 

all read many entries of precepts and returns thereof, and pro- 
fuced ſome leaſes made in purſuance of ſuch precepts and returns. 
particularly he read one of theſe precepts and returns of the 28th 
tay of January 1703, and then produced a ea granted upon 
that precept and return to Thomas Aſkew for thirty-rwo years.— 
He read another of the ſame kind of the 2 iſt day of April 1715, 
and produced a leaſe in conſequence thereof, to one Gamage for 
years, He read another of September 1661, and a / for years 
made in conſequence thereof to one Ferem:ah French, of part of 
the waffe for him to incloſe, build upon, and make into garden 
ground for his own houſe. 


Lord Chief Juſtice—Are any of theſe leaſes entered in the 


- Eburt books ? 


Mr. Wall the ſteward—No my lord. He then read another 
Precept and return. of the 18th day of April 1707, and u feafe for 
years 


"4 
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years made in purſuance thereof to one John Clarke—-And. an- 
other of the ſame in 1706, and a leaſe to William Francis for 41 
years at 20s, per annum.—Another of the like in the year 1740, 
And it appeared there were a great number of entries of other 
precepts and returns of the ſame ſort, and that {eaſes for years 
had been uſually granted in purſuance thereoft—And Mr. Wall 
further depoſed, that he could not find in the books of the manor 


one entry or caſe of a grant in fee by the lord. 


| Thomas Foſbrooke was called to ſhew that the premiſes in 
ueſtion were a chattel-intereſt of Catharine Flanders the widow of 
Thomas Flanders. —He depoſed that he knew the ground in 
queſlion near 60 years ago, that when he firſt knew it, it was 
1e. ground, he thought that Thomas Flanders firſt built ſome 
little houſes upon it, who died between 30 and 60 years ago, 
and left a widow whoſe name was Catharine, to whom, he A 
lieved, the houſes belonged, but did not remember that ſhe 


lived in any of them That he knew Roger O/baldeſton who built 


ſome of the houſes, three or four of them; that there were no 
great houſes built before O/baldeflon came into poſſeſſion, that 


there are three or four great houſes, and three or four ſmall - 
ones, ſeven in all, and that the ſon of Oaladeſlon told him the 


houſes belonged to Mr. Ty//en the lard of the manor ; that Tho- 
mas Flanders left a brother, and three or four nephews and 
nieces, and that Roger O/baldefdon died about ten years ago. 


Charles Gwnlt, produced from the Eccleſiaſtical Court a copy 
of the ad of that court to prove that admni/tration of the per- 
ſonal eſtate of Thomas Flanders was granted to his widow Catha- 
rine, which was read in evidence, and held to be good without 
—— the original letters of adminiſtration, notice having 
been given to produce the letters of adminiſtration. 


The original will of Catharine Flanders dated 12th day of Ap. 


vember 1726 was produced from the Eccleſiaſtical Court and read, 
whereby ſhe diretts the premiſes in queſtion to be ſold to make 


good the legacies, and makes Roger Oſbaldeſton and A. Bayly | 


Joint-executors, but by a codicil [alſo produced] revokes A. 
Bayly's being executor, and makes O/baldeſton ſole executor and 
— legatee; and by the ad of the Spiritual Court for the 
probate of the will it appeared that OMaldeſton was the only acting 

executor. | 
Samuel Hillier produced and proved ſome original accounts 
taken before-a maſter in Chancery between 1722 & 1726 iu a 
cauſe of Ty/ſſen verſus Jyſſen depending there when the demandant 
was an infant and a ward of that court, in which account the re- 
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ceiver charges himſelf with four or five years rent received of 
Catharine Flanders, and two years rent after 1726 hn ſhe 
died) at 10s. per annum for the premiſes in queſtion for the uſe 
of the demandant then an infant and lord of the manor of Hack. 
ney; and that after that time the yearly rent of 105. is returned 
in arrear. 


It was alſo proved that Thomas Flanders had a real eſtate at 
Waltham, and that ſoon after his death his nephew entered and 
enjoyed the ſame, | 


William Oſbaldeſton, the ſon of Alexander Hill Oſtaldeſton who 
was the ſon of Roger O/baldeſton, being called and ſworn, —depoſed 
that he had in his hand a paper writing indorſed * a copy of a 
„ draught of a leaſe from Aue Den formerly lord of the 
* manor, to Thomas Flanders, of the ground in queſtion for 41 
years. —— Another draught of a leafe of the like tenor which 
was found amongſt the writings of the demandant by his at- 
torney was alſo produced by Mr. Dann his late attorney.—But 


Serjeant Davy objected that theſe draughts could not be read in 


evidence; for that no proof had yet been given to the court that 
ſuch leaſe or leaſes ever exiſted, that a leaſe might have been in 
contemplation but never carried into execution; that there is a 
great difference between a draught of a leaſe and an examined copy 
thereof, the firft doth not prove that any leaſe ever exiſted, but 
the latter is ſome proof that a {aſe did once exiſt, and may be 
read, if the original is loſt or deſtroyed, or cannot be — ; io 
he inſiſted the draughts could not be real, 


Serjeant Hill for the demandant—Anſwered that ſome leaſe 


to Kanders muſt have once exiſted, becauſe it hath been already 


Er that the premiſes in queſtion have gone from Hlanders to 
his widow, and from her to Roger Oſoalde/ton in a courſe as a 
perſonal eſtate ; that rent had been paid for it to the lord of the 
manor as for a leaſehold; that one draught comes from, and is 
found amongſt the papers of Roger Oſbaldiſton: that the demand- 


ant being a poſthumous child, and his deeds and writings being in 


| of the leaſe may be lo 


the court of — there 1s a preſumption that his counterpart 
; that taking all theſe circumſtances toge- 
ther, here is a reaſonable ground for the court to permit thoſe two 


draughts to be read. 


Serjeant Glynn for the demandant alſo—Anſwered that theſe 
draughts were not offered as an evidence to eſtabliſh a /eafe, but 


to ſhew that there was a leaſe in contemplation, and that there is 


a great preſumption that the premiſes in queſtion are /ea/chold, and 
pot freehold; that the tenant has only given preſumpiive N 
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of a grant in fee by the lord of the manor, and that theſe draughty 
agreeing wtih other circumſtances already proved ought to be read. 


Mr. Gwilt clerk to Mr. Elderton the demandant's attorney— 
proved that he had ſearched and looked over every deed of the 


demandant in his poſſethon, in the room where he keeps the 
ſame, and could not find any {afe to Flanders. 


SerjeantGro/e for the demandant—Anſwered that theſe draughts 
were not produced and offered as concliſtue evidence of a leaſe, 
but inſiſted they were admiſſible evidence to induce a preſumption 
that a leaſe once exiſted ; and properly encountered the title 
made by the tenant, which was no more than a title by preſump- 
lion; and whether the evidence is ſleight or ſtrong is for the con- 
ſideration of the gentlemen of this GRAND ASSIZE, and therefore 
it ought to go to them. | 


Serjeant Davy in reply—Said that his objection was not an- 
ſwered; that unleſs theſe draughts go to prove. that ſuch a leaſe 
was executed and once exiſted they are no evidence at all ; that | 
ſearch having been made and no leaſe to be found, was (if any 9 
thing) rather a proof than no /eaſe ever exiſted; that when | 
evidence is offered of a deed ſuppoled to be deſtroyed or loſt, it 

is neceſſary, 1/t, To prove that ſuch deed once exiſted. 2d!y, 
That it is deftroyed or loſt, and that diligent ſearch hath been 
made in a proper place or places and it cannot be found; or 
galy, That it is in the hands of your adverſary, who refuſes to 
produce it upon notice fo to do; after having done this, a rea- 
ſonable —— may be given of a copy or the contents of ſuch 
deed ; a draught alone doch not prove that a deed did ever exiſt, 
without other circumſtances, as letters between the parties, in- 
ſtructions to counſel, Sc. c. ſo he concluded theſe draug his 
ought not to be read. A 


Lord Chief Juſtice—The tenant claims under a grant from 
the lord in fee, and has only produced preſumptive evidence 
thereof; the demandant inſiſts that the premiſes in queſtion are 
only leaſehold; he has proved that rent has been paid for the 
jame as upon other ſimilar eas which have been produced and 
read by the ſteward of the court of the manor ; he has alſo 
proved that the premiſes have been enjoyed as part of the per- 
ſonal eſtate of wes Flanders, and that there 1s no inſtance to 
be found in the court books of any grant of a fee by the lord in 
conſequence of ſuch precepts and returns thereot as have been 
read; and therefore I think theſe draugkts ought to be read as 
a reaſonable preſumptive evidence that there may have been ſuch 
2 leaſe as this once exiſting; eſpecially as ſearch has been — 
1 1 1 perly 
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perly made for a /-a/e among the lord's deeds, and none can be 
found. The reſt of the judges were of the jame opinion, ſo the 
draughts of leaſes to Thomas Flanders tor 41 years were read. 


Blackſtone Juſtice--It appears in evidence that Nager Oſbal. 
dgſſo was the ſole executor of Catharine Flanders, and reſiduary 
legatee of her perſonal eſtate, and that two years rent way paid 
after her death; ſo that rent muſt have been paid by Roger Oftal. 
dejflon, Here both ſides reſted the evidence, which the Lord 
Chief Fujlice ſummed up to the following effeR. | 


Lord Chief Juſtice De Grey—Gentlemen of this GRAU 
AsS$1ZE! you are to determine this queſtion as to the mere r1ght 
between the parties, without regarding the n of the tenant 
or thoſe from whom he claims tor any time /s than faxty years 
next before the day of iſſuing the demandant's writ of right 
which was the 2oth day of November in the twelfth year of his 
preſent Majeſty's reign in the year of our Lord 1771, for if the 
tenant or thoſe under whom he claims have been wrongfully 
ſeiſed in poſſeſſion for leſs time than 60 years that is not to bar 
the demandant of lis 77g/t. 


The anceſtor of Mr. Ben at the beginning of this centu 

was lord of the manor of Hackney ; the lord of a manor yo 
may incloſe as much of the wa/te or common within his manor as 
he pleaſes, leaving ſufficient for the tenants; but the grantee 
of a lord cannot incloſe any part of the ale or common 
without the conſent of the tenants of the manor as well 


as the lord; and therefore, you ſee that the lord of thus 


manor has, in many inſtances, procured the conſent of the 
tenants for himſelf and thoſe to whom be has made /ea/es of 
part of the wafte, to incloſe the fame and to build thereupon, 
as hath been proved to you from the many entries of r to 
inquire, &c. in the nature of writs of ad quod damnum and the re- 
turns thereof, and from leaſes made in conſequence thereof, 
which have been produced by the ſteward of the court of the 
manor and read to you. | 

It appears that this uſage has prevailed for about 100 years ; 
that os is a return 2 of theſe precepts in 1706, which 
ſets out the dimenſions of the ground in queſtion upon the waſte 
which Thomas Flanders might incloſe and enjoy for his own uſe, 
and ſays that he ſhould maintain a certain water-courſe, and 
that neither he, his karrs or aſſigns, ſhould build ſo and fo, as is 
expreſſed in the return which has been read to you. 


It appears that Thomas Flanders was in pofſeſhon above 60 ears 
ago, — it does not appear that he had any grant in fee o = 
premiſes 
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premiſes in queſtion ; that after his death his wife took admini- 
ftration of his perſonal eſtate, enjoyed the premiſes and paid 105. 

r annum rent for the ſame to the lord of the manor until her 
death; that ſhe made her wil, and Ofbaldeſton ſole executor 
thereof and reſiduary legatee, wherein ſhe gives him power to 
ſell the premiſes in queſtion to make good the legacies in the 
will it the perſonal eſtate ſhould not be ſufficient ; that O/bal- 
deſton then got poſſeſſion of the premiſes and paid the rent for 
a vear or two. At this time the manor had deſcended two 
deſcents ſince the year 1706, for the demandant was born in 


1717. 


Fohn Clarke (the father of the tenant) when he took the mort- 
gage in 1730, could have no good title without having recourſe 
to the lord of the manor, from whom the ſame mult be derived, 
nor does it appear that he made any —_— about it—————]l1n 
1742 Ofbaldelon releaſed the equity of redemptton in fee, and a 

ne was levied by him and his wife to the uſe of John Clarke in 
fee, who ſeems to have taken the title upon the length of poſ- 
ſeſſion, for there is not the leaſt reference to any title of O/bal. 
defton, ſo that there is a ground to ſuppoſe ſome fraud in him. 


George Clarke the heir of John Clarke is now in poſſeſſion, and 
the queſtion for you to try is, whether you ſee ſufficient ground 
to preſume that in the year 1706, or thereabouts, there was a 
grant by the then lord of the manor to Thomas Flanders in fee 
reſerving a quit-rent ? or whether there was only a {a/c to him 
for 41 years which was expired in 1747, or thereabouts? One 
of theſe two facts you are to preſume, for there is nothing more 
than preſumptive evidence on either ſide. 


The counſel on the, part of the tenant Mr. Clarke rely on 
theſe circumſtances, viz. that the tenants of the manor made a 
return to the precept in 1706, ſetting forth that they had viewed 
the waſte ground and the dimenſions thereof by the rod which 
might be incloſed by Thomas Flanders for his own uſe, without 
prejudice to the lord or the tenants of the manor of the Queen's 
ſubjects, and that Flanders nor his kerrs or aſigns ſhould build 
thereon ſo and ſo; but this doth not imply a grant in fee to 
Flanders. It is alſo obſerved for the tenant, that Flanders, 
his lers and affigns were to do ſome things, as appears by the 
return of the precept ; this is only a circumſtance, and doth not 
imply @ grant in fee ; J obſerve that moſt of theſe inquiries by 
the tenants of the manor are, whether it would be prejudicial 
if the lord of the manor himſelf ſhould incloſe, but there is no 
ſuch return as this for a {enant to incloſe reſtraining him, 4 

hers and affigns, not to build ſo and fo, 3 
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Another matter relied upon for the tenant is, that if it was 
a leaſe to Flanders in 1706 for 41 years, the ſame expired in 
1747, and from that time until the commencement of this ſuit 
(being about 25 years} the demandant took no notice thereof, 
and if this had been an ejeciment he would have been barred ; 
this is much relied upon as a ſtrong preſumpiton that there had 
been a grant in fee to Flanders. —As to the fine, if the party conu. 


ſor thereto was only tenant for years, it did not put the land- 


lord out of poſſeſſion. 


The counſel on the part of the demandant Mr. Ty/en rely 
upon the uſage of theſe precepts to inquire and the returns 
thereof and the /eaſes made in conſequence thereof for 100 
years laft pa, but it muſt be obſerved this is only circumſtance z 
they alſo fay the premiſes have been. enjoyed and gone in courſe 
as a perſonal —_ but as to that, the title at the death of the 
widow Flanders ſeems to be ſomewhat doubtful ; another thing 
relied on is, that if Carle the tenant ſuffers, it is by his father's 
default, for he took the eſtate from O/baldeſton without any title 
deeds, upon the mere poſſeſſion of O/balde/ton ; indeed this ſhews 
Jolin Clarke's negligence ; another obſervation is made from the 
receiver's accounts paſſed in the court of Chancery, that the rent 
was received as due upon a /ea/e, and not as a quit-rent ; but this, 
IJ think, is of no great weight, for the receiver makes out the 
accounts. | e 


Now I will ſtate the ſubſtance of the evidence on the part of 
'the tenant. From the precept and return thereof and the whole 
tranſaction thereupon in the year 1706 no grant in fee ap- 
pears from the lord to Thomas Flanders, nothing but circum- 
flances.——In the mortgage of 1736 by leaſe and releaſe, O/- 
baldeſton covenants that he has a right to convey in fee ſubject 
to a quit-rent of 10s. fer annum * to the lord of the 
manor; in 1742 O/baldeſton releaſed the equity of redemption in 
fee to Fohn Carle, there is no evidence of any fraud between 
them; there is a covenant that the eſtate is free from incum-— 
brances except the quit. rent, and to levy a fine; afterwards in 
1742 a fine was levied by Ofbaldeſton and his ue to the uſe of 
John Clarke the father of the tenant in fee, who is admitted to 
be his heir; poſſeſſion has been proved to be in the father and fon 
from that time until /his; and a deed. poll of attornment of Of- 
baldeſton and the tenants to ohn Clarke has been proved; this, 
as is preſumed, might be a fee, 


The ſubſtance of the evidence a the part of the demandant. 


It has been proved that the demandant's anceſtors have been 
in poſſeſſion and lords of the manor of Hackney, before the year 


1706 ; 
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1706; evidence has been given of the uſage to iſſue precepts to 
inquire and make returns thereto in the nature of writs of ad 
uod damnum, whether if the lord ſhould incloſe ſuch a parcel of 
waſle it would be prejudicial, &c. that if the return was, that 
it would not be prejudicial, &c. he uſed to incloſe ſo much ſet 
out in ſuch returns by metes and bounds, and uſed to make 
leaſes thereof for terms of years; and to be ſure he might have 
granted the ſame in fee i he had pleaſed; but by the uſage tt 
appears they were all leaſes for years, and there does not appear 
one inſtance of a grant m fee ; but the ſtewards ſaid he never 
law any entry of ſuch & in the court-books of the manor. 


As to the draught of the leaſe which came out of O/balde/ton's' 
hand, if one was to form a conjefture, it would be that r. Men's 
attorney at that time made that draught; a draught is the leaſt : 
kind of evidence ; the intended lefſee might refule it, either be- 
cauſe he wanted to have a fee, or did not like the covenants or 
conditions therein; nothing appears to be done in conſequence 
of the draughts, ſo there is a doubt whether there was ever any 
leaſe or not, —It is ſtrange how both parts of a lee (if there 
ever was one) could be loſt or deſtroyed; if O/baldefton had de- 
ſtroyed the original leaſe, one would think he would alſo have de- 
ſtroyed the drawght, but there is no evidence of any ſuch de- 
ſtruction, for there is no evidence of any leaſe, nothing but 
arcumſtances; the counterpart, ſuppoſed to be in the hands of 
the lord of the manor is allo loſt (it ever there was one;) if there 
was u leaſe it might be for gg years for any thing that appears, 
and if it was for ſo long term, the r1g/ht is ſtill in the tenant 
Clarke ; I think theſe draughts the very weakeſt evidence to prove 
that a leaſe exiſted ; if you preſume there was a leaſe from the 
ſlender evidence of theſe draughts, you muſt preſume it was for 
the term of 41 years; is is the ſubſtance of the evidence on 
both ſides, upon which you are to determine whether the tenant 

| has a greater title to hold the tenements in queſtion to him and 
his keirs or whether the demandant has title to hold the ſame to 
him and his kerrs as he hath demanded them, 


The N of the GRAND AsS1ZE withdrew for about [*A new tei. 

the ſpace of half an hour, and then brought in a verdi& for the 5, moved 

demandant.* : fuſed: and it 
ſeems that no 


new 32 will be granted on awrit of right, except the verdict be flagrantly wrong. See 2 Black, RA 
941. a / 
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the writ of 


right. 
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Proceedings in a writ of right patent between Tyſſen 
Eſq. demandant, and Clarke tenant. 
/ 


EORGE the Third, by the grace of GO D, of Great Bri. 
tain, France and Ireland, King, defender of the faith, &c. to 
the ſheriff of M:ddle/ex greeting. Command George Clarke that 
he juſtly, and without delay, render unto Francis John Tyſſen 
Eſq. ten meſſuages, ten gardens, one ſhop, two coach-houſes, three 
fables, and two acres of land with the appurtenances, in the pariſh 
of Saint John Hackney, which he claims to be his right and in- 
eritance and to hold of us in chief, and whereof he complains 
that the faid George Clarke unjuſtly deforces him, and unleſs he 
ſhall ſo do, and if the ſaid Francis John ſhall give you ſecurity 
of proſecuting his claim, then ſummon by good ſummoners the 
Taid George Clarke that he appear before our juſtices at Weftminfler 
in eight days of Saint Hilary, to ſhew wherefore he hath not 
done it, and * there the ſummoners and this writ. Wit- 
e 


neſs Ourſelf at Weſtminſter the twentieth day of November, in the 
twelfth year of our reign. 
Alot. 
John Doe, 
Pledges to proſecute, and 
Richard Doe. 


The ſummoners of the within- named George Clarke are 
James Armſtrong and David Simpſon. 


And at the moſt uſual door of the pariſh church of Saint John 
Backney within mentioned on Sunday the 2gth day of December, 
in the year within written, immediately after divine ſervice and 
ſermon ended, I did cauſe public proclamation to be made ac- 
cording to the form of the ſtatute in ſuch caſe made and provided. 


Fohn Wilkes Eſq. 
The Anſwer 1 and Sheriff. 
Fred. Bull Eſq. 


George Clarke the tenant having been legally ſummoned, did 
not appear at the return of the _— writ, but made default, 
thereupon a writ of grand cape iſſued, the tenor whereof here 
follows. 


GEORGE the Third, by the grace of GOP, of Great Bri- 
tain, France and Ireland, King, defender of the faith, c. 22 


W Ne 
"IE PEEL TINA = 
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honeſt and lawtul men of your county, ten meſſuages, ten gar- 


dens, one ſhop, two coack-houſes, three flables, and two acres of 
land, with the appurtenances, m the pariſh of Saint Fohn Hackney, 
which Francis fohn Tyfſen Eſq. in our court before our juſtices 
at Weſtminſter claims to be his right and inheritance, and to 
hold of us in chief, and whereot he complains that George 
Carte unjuſtly deforces him, by our writ of writ, through the 
default of the ſaid George Clarke ; and the day of the caption 
made known to our juſtices at Weſtminſter by your letters ſealed, 
and ſummon by good ſummoners the ſaid __ Clarke that he 
be before our juſtices at Weſtminſter from the day of Eafler in 


fifteen days, thereof to anſwer and to ſhew ney he was not 


in our court before our juſtices at Weſtminſter in aght days of 
Saint Hilary laſt paſt as he was ſummoned, and have you 
there the names of thoſe by whoſe view you ſhall have done 
this, the ſummoners and this writ. Witneſs Sir William De 
Grey Kit. at Weftminſter the 12th day of February in the twelfth 
year of our reign. 


The tenant having appeared and ſaved his default at the re- 
turn of the writ of —— cape, the demandant declared, and the 
tenant pleaded the general iſſue; whereupon, the m/e _ 
joined upon the mere right, the following writ of ſummons iſſue 

to ſummon four Knights to make «leon of the GRAND 
ASSIZE. | | 


GEORGE the Third, by the grace of GOD, of Great Bri. 
tam, France and Ireland, King, defender of the faith, &c. to the 
theriff of. Middleſex greeting. We command you that by good 
ſummoners you ſummon four lawful Knights of your county, 
girt with ſwords, that they be before our juſtices at Weſtminſter, 
on the morrow of All. ſouls, to make election of our GRAND 
As$IZE between Francis ohn Tyfſen Eiq. demandant, and 
George Clarke tenant, of ten meſſuages, ten gardens, one ſhop, two 
coach-houſes, three ſlables, and two acres of land with the appur- 
tenances, in the fare of Saint John Hackney in your county, 
whereof the faid George Clarke in our ſame court hath put him- 
lelf upon our GRAND AsSIZE, by praying a recognition to be 
made whether he hath a greater title to hold the teuements 
aforeſaid, with the appurtenances, to him and his hars as tenants 


thereof as he now holds the ſame, or whether the ſaid Francs 


Jom Tyſſen hath title to hold the ſame tenements, with the ap- 
purtenances as he hath demanded the ſame, and have you there 
the names of the ſummoners, the Knights, and this writ. Wit- 
neſs Sir Wilkam De Grey Knt. at N munter the goth day of Jun- 
in the thirteenth year of our reign, Wes 
704. 


" Hg The 


Writ of 
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knights to 
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The alias 
writ of ſum- 
mons of four 


knights. 


The return 
of the alias 
writ of ſum. 
mons of four 


knights. 


Booth 97. 


The writ of 
wverire facias. 
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The ſheriff having done nothing upon the writ of ſummong 
of four Knights, the following alas writ of ſummons iſſued, re- 
turnable from the day of Saint Martin in fifteen days. 


GEORGE the Third, by the grace of GOD, of Great Bri. 
tain, France and Ireland, King. defender of the faith, &c. to the 
ſheriff of Middleſex greeting. We command you, as before we 
have commanded you, that by good ſummoners you ſummon 
four lawful Knights, &c. (as in the firſt writ of ſummons ver. 
batim ) witneſs Kr Wilham De Grey Knt. at Weſtminſter, the 6th 


day of November, in the fourteenth year of our reign. _ 


Willes. 


By virtue of this writ to me directed. I have cauſed James 
Ejdaile, James Hodges, Pluliþ Dyot, and George Mercer, four law- 
ful Knights of my county girt with ſwords, to be ſummoned by 
Henry Forge on and ohn Whittaker my bailiffs, to be before his 
my; ang A juſtices at the day and ow within mentioned, to do 
as by this writ they are required, and as I am within com- 
manded, the ſaid ſummoners are and each of them is marnprized 
by John Doe and Richard Roe. | 

' ( Stephen Sayer Eſq. 
The anſwer of and | Shri: 
IWillam Lee Eſq. 


The four Knights above-mentioned appeared in court, at the 
return of the alas writ of ſu;mmons ; and, being placed in the 
jury-box, on the north. ſide of the court of the bench, were ſe- 
verally ſworn lawfully and truly to chooſe twelve Knights girt 
with {words, of themſelves and others, which beſt know and will 
declare or ſay the truth between the parties. 


The four Knights having choſen of themſelves and others 
twenty-four a writ of vemre factas iſſued, the tenor whereof here 
followeth. 


GEORGE the Third, by the grace of GOD, of Great Bri- 
tam, France and Ireland, King, defender of the faith, &c. to the 
ſheriff of Middle/ex greeting. We command you that you cauſe to 
come before our juſtices at . from the day of Eaſter in 
one month, James Eſdaile of Bunhill-rgw, James ＋ * of High- 
gate, Philip Dyot of Dyot-ſtreet, Gtorg Mercer of Margaret- 
flreet, John Walford of Buntall-row, Edward Hawkins of Lemon- 
fireet, Knts. John Spiller of Chriſt-church, Gerrard Howard of 
Hampſtead, Robert Cary of the ſame, Guy Bryan of Chniſt-church, 
Cadwallader Coker of Old. ſtreet, Roger Griffin of Nause * 

ofe 
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15 * Kelling of Clerkenwell, Thomas Cogan of Mington, Lomax 
tyder of Finchley, William Addington of Southampton-row, Thomas 
1 of 5 Charles Shepherd of Bulſtrode: ſtrect, 
Thomas Lockwood of Edward-flreet, George Reid of 1:ffon 
Green, Harry Parker of Newman-/lreet, Wien Baker of Fort- 
man-ſquare, | ofeph Wilton of Queen Ann-ftreet, and Leonard Morſe 
of the” fame Elqrs. recognitors choſen to make recognition of 
our GRAND ASSIZE, between Francis Jon en Eſq, demand- 
ant, and George Clarke tenant, of ten muages, ten gardens, one 
ſhop, two coach-houſes, three flables, and two acres of land with 
the appurtenances, in the pariſh of Saint ohn Hackney in your 
county, whereof the ſaid George Clarke in our ſame court hath 
put himſelf upon our GRAND AssIZ E by praying a recognition 
to be made, whether he hath a greater title to hold the tene- 
ments aforeſaid, with the appurtenances, to him and his heirs as 
tenants thereof as he now holds the ſame, or whether the ſaid 
Francis John Iyſſen hath title to hold the ſame tenements with 
the appurtenances as he hath demanded the ſame, and have you 
there this writ; witneſs Sir I/illiam De Grey Kut. at Weſtminſter 
the 12th day of February in the fourteenth year of our reign, 


| Here next follows the entry of the whole record upon the 
roll (number 439) among the pleas of land of Trinity term in 
the thirteenth year of King George the Third. 


MIDDLESEX, (to wit) Francis John Tyſſen Eſq. by John The count 

Vernon his attorney demands againſt George Clarke ten meſſuages, * . 
right, . 

ten gardens, one ſhop, two coach-houſes, three Halles, and two 
acres of land with the appurtenances, in the pariſh of Saint John 
Hackney, as his right and inheritance by writ of the Lord the 
King of right, and thereupon he faith that Francis Tyſen Eſq, 
father of him the ſaid Francis John, was ſeiſed of the tenements 
aforeſaid with the appurtenances in kis demeſne as of fee and 
right in the time of peace, in the time of the Lord George the 
firſt late King of Great Britain, (to why within ſexty years now 
laſt 2of, by taking the efþlees thereof to the value, &c. and from 
the ſaid Francis the father, the r:ght deſcended to the ſaid Francis 
John, who now demands as ſon and heir of the ſaid Francis 


is father, and that ſuch is hs e he offers, &c. And the The defence: 


ſaid George Clarke by John Swale his attorney comes and de- — 

fends the right of the ſaid Francis John Tyfſen, and the ſeiſin of 

the ſaid Francis Tyſ/cn when, &c. and the whole, Sc. and what- 

ſoever, &c. and moſtly of the tenements aforeſaid as of fce 

and right, &c. and he puts himſelf on the GRAND AS$12E& of The tenant 
our Lord the king, and he prays a recognition to be made, whe concluc-s his 

ther he the ſaid George Clark has a greater title to hold the He the 

tenements aforeſaid with the appurtenances to lim and his hers 

as tenants thereof as he now holds the ſame, or whether the 
Vol. III. 0 O ſaid 


Grand Alſſize, 


i 
| 
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Ive i . faid Francis John T\ſſen has title to hold the ſame tenements 
Joined uyon with the appurtenances as he has above demanded the ſame, 
the ere right, Sc. and the ſaid Frances John Jyſſen doth the like: therefore 


Writ of 0 . * 7 

Summons the ſherifl is commanded that he ſummon by good ſummoners 
- an four lawful knights of his county girt with {words, that they 
Ah be here on the morrow of All-ſouls next coming, to makeelettion 


Grand Affize. Of the afſize aforeſaid; the ſame day is given to the parties afore- 
aid here, to hear the election of the afſize aforeſaid, &c. as which 
day here come as well the ſaid Francis John Tyſſen as the ſaid 
George Clarke by their attornies aforeſaid, ual the ſheriff hath 

FVicecomes non not {ent the writ ; therefore as before, the ſheriff is commanded 

go - 0g that he ſummon by good ſummoners four lawful Knights of his 

"ons of four county girt with ſwords,” that they be here from the day o 

knights, Saint Martin in fifteen days next coming, to make election of / 
aſſize aforeſaid, the ſame day is given to the parties aforeſaid 
here to hear the election of the aſſize aforeſaid, Sc. at which 
day here come as well the ſaid Francis John Tyſſen as the ſaid 

The return George Clarke by their attornies aforeſaid, and the ſheriff, (to 

thereof. wit) Stephen Sayer Eſq. and William Lee Eſq. now returns that 
he had cauſed to be ſummoned James Eſdaile, Fames Hodges, 
Philip Dyot, and George Mercer, ” pe lawful Kmghts of his county 
girt with ſwords, by Henry Ferguſon and John Whittaker his 
bailiffs, to be here from the day of Saint Martin, in fifteen days 
aforeſaid, to do as the ſame writ commands and requires, and 
that the ſaid ſummoners are and each of them is marnprized by 

3 John Doe and Richard Roe, whereupon the ſaid James Eſdaile, 

knights ap- James Hodges, Philip Dyot and George Mercer, four law ful 

pear and elect Knights of the county aforeſaid, girt with ſwords, being called 
the Grand in their proper perſons come, * being ſworn upon their oath 

* in the preſence of the parties aforeſaid, choſe of themſelves and 
others twenty-four, (to wit) Zames E/daile, James Hodges, Philip 
Dyot, George Mercer, ohn Walford, Edward Hawkins, Knights, 
Jon Spiller, Gerrard Howard, Robert Cary, Guy Bryan, Cad. 
wallader Coker, Roger Grifjin, Joſeph Kelling, Thomas Cogan, 
Lomax Ryder, Witham Addington, Thomas Parry, Charles Shep. 

. herd, Thomas Lockwood, George Reid, Harry Parker, "lam 
Baer, Joſeph Wilton, and Leonard Morſe, Eſqrs. good and law- 
ful men of the county aforeſaid, who neither are of kin to the 
ſaid Francis ohn Tyfſen nor to the ſaid George Clarke, to make 
recognition of the Grand Aſſize aforeſaid, therefore the ſheriff 


Whereupon is commanded that he cauſe them to come here on the oflave of 


Vue facias Saint Hlilary to make the recognition aforeſaid, the ſame day 
is awarded. is given to the parties aforeſaid here, &c. at which day here come 
as well the ſaid Francis John Tyſſen, as the ſaid George Clarke by 
their attornies aforeſaid, and the ſheriff hath not ſent the writ, 

therefore as before the ſheriff is commanded that he cauſe them 


to come here, from the day of Eaſter in one month, to make the 
| 1 Ee recognition 
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recognition aforeſaid, the ſame day is given to the parties afore - 

ſaid here, Gc. at which day here come as well the ſaid Francis 

John Den as the ſaid George Clarke by their attornies aforeſaid, 

and the recognitors of the aſiæe, whereof mention is above made, The recog- 
being called come, and certain of them, (to wit) James Eſdaile, nitors of the 
James Hodges, Philip Dyot, George Mercer, John Walford, Knts, Axe come, 
John Spiller, Gerrard Howard, Cadwallader Coker, Roger Griffin, 

oſeph Kelling, Thomas Cogan, Lomax Ryder, William Addington, 

Thomas Parry, Chartes Shepherd, and Thomas Lockwood, Eſqrs. 

being elected, tried and ſworn upon their oath ſay, that the faid and being 
Francis John Nen hath greater title to hold the ſaid tene- fworn gave a 
ments with the appurtenances to him and his heirs, as he above — 
demandeth the ſame, than the ſaid George Clarke, to hold the ; 
ſame as he now holdeth them, as the ſaid Francis Fokn Tyſſen 

by his aforeſaid writ hath ſuppoſed ; therefore it is conſidered judgment 
that the ſaid Francis John Hen recover his ſeiſin againſt the ſaid that he do 
George Clarke of the tenements aforeſaid, with the appurtenances, Fate in * 
to hold to him and his hers, quit of the ſaid George Clarke and his Nl, 1e. 


hears for ever; and the ſaid George Clarke in mercy, &c, Mercy. 


In the Common Pleas, Eafter term, in the thirtcenth 
year of the reign King George the Third. 


TYSSEMN Eſq. againſt Clarke, Thurſday the 1gth of May, The rule of 
_ reading a rule made between the ſaid parties on the gth of — 

ebruary in Hilary term laſt, and upon hearing counſel on both — 
ſides, and the demandant by his counſel hereby conſenting that is · before 
the tenant upon the trial of this cauſe ſhall give in —— mentioned in 
that a fine was levied in Michaelmas term, in the ſixteenth year 1 40 
of the reign of his late Majeſty King George the Second, between 
John Clarke the late father os the Paid tenant in this cauſe as 
plaintiff, and Roger Oſbaldeſton and Saraly his wife deforceants 
of the tenements in the demandant's declaration mentioned, and 
that the ſame was ingroſſed and afterwards —_—_— and openly 
read and . according to the form of the ſtatute in 
ſuch caſe made and provided, and that ſuch fine was levied to 
the uſe of the ſaid on Clarke and his heirs, and by virtue thereof 
the ſaid 7% Clarke entered into the ſaid tenements with the 
appurtenances, and thereby became fafed thereof in his demeſne 
as of fee, and that he died ſeiſed afterwards, and that the ſaid 
George Clarke the tenant was his heir, and that neither did 
Francs Tyſfjen the father, nor Francis John Tyſſen the ſon, at any 
time within five years next after the proclamations had and 
made, purſue his title, claim or intereſt, in or to the ſaid tene- 


ments, or any part thereof, by way of action or lawful mm 
| an 


P ockkDIxGSs In a Warr or Rienr, &c. 


and the tenant by his counſel hereby conſenting that the do- 


maudant on the ſaid trial, ſhall be at liberty to give in evidence 
that they who were parties to the ſaid fine, or any of them, at 
the time of levying the ſaid fine had nothing in the prone; 
it is ordered that the ſecond plea pleaded in this cauſe be truck 
out. By the court, | 


On the motion of Serjeant Walker for the tenant, Serjeam 
Burland for the demandant. | 
| | Fothergill. 


LraixrED BY Uu. BALDW1Y AND so BRIDOE-STREET.] I 


